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involving Mid-Bowline Group Corp., its shareholders and 
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RESPONDING MEMORANDUM RE  
JANUARY 11, 2016 9:30 APPOINTMENT 

1. The Applicants file this brief memorandum in response to Catalyst’s 

memorandum received late Friday afternoon. The Applicants’ position can be 

stated very briefly. 

Purpose of the Hearing 

2. The Applicants have been explicit in their intentions. The Final Order requested 

would grant Shaw clear title to the shares of WIND Mobile held by the Applicant 

Mid-Bowline Group Corp. The Applicants therefore seek an expedited hearing to 

determine whether Catalyst has an interest in those shares. 

3. None of Catalyst’s three “issues” raised in their memorandum has any merit. 
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Issue 1: The Issue is Properly Before the Court 

4. Catalyst complains that this Court is being asked to “determine issues in an 

action that is not before it and involves different parties.”1 This complaint is a 

triumph of form over substance. The substance of Catalyst’s claim of a 

constructive trust over the shares of WIND Mobile controlled by West Face 

Capital Inc. has been put squarely before this Court by the relief sought. 

5. The purpose of the plan of arrangement provisions in s. 182 of the Ontario 

Business Corporations Act is to effect fundamental corporate changes in 

circumstances where the rights of corporate stakeholders will be affected. There 

is no reason why actual shareholder rights can be compromised, but merely 

asserted constructive rights – in this case, rights asserted by Catalyst – cannot.  

6. Indeed, plans of arrangement have been used by Canadian courts to 

compromise claims of actual or alleged stakeholders raised in related 

proceedings.2 In both BCE and Pacifica Papers, separate actions or applications 

for oppression were heard together with, and determined at the same time as, 

contested applications for approval of proposed plans of arrangement. In both 

cases, complaints of oppression were dismissed and approvals of the proposed 

plans of arrangement were granted. Similarly, this Court has the authority to hear 

Catalyst’s claim over the WIND shares in determining whether to grant the relief 

requested by way of plan of arrangement. 

                                                 
1  Catalyst Memorandum, para. 5. 

2  See, e.g., BCE Inc. v. 1976 Debentureholders, 2008 SCC 69; Pacifica Papers Inc. v. 3017970 Nova Scotia 

Co., 2001 BCCA 486 
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7. In any event, any procedural or jurisdictional objections can be resolved by 

simply transferring the underlying Moyse action to the Commercial List, and 

directing an expedited trial of an issue focussed on Catalyst’s claim to West 

Face’s interest in WIND. That trial can be consolidated with the plan of 

arrangement approval hearing.  

8. There will be no prejudice to Catalyst or any other party by expediting a trial of 

this issue. The Moyse action has been stayed against Brandon Moyse in favour 

of arbitration, and so West Face and Catalyst are the only parties to the 

remaining proceeding. As a result of the extensive interlocutory proceedings 

brought by Catalyst, the parties are intimately familiar with each other’s cases: 

(a) During the Moyse litigation, between March and May 2015, West Face 
filed six affidavits, with voluminous exhibits, from four different West Face 
employees and one employee of WIND. Catalyst cross-examined four of 
these witnesses and declined to cross-examine the fifth; 

(b) In support of this Plan of Arrangement, West Face filed an additional 
affidavit from one if its affiants in the Moyse litigation, Tony Griffin, which 
attaches all of the relevant evidence from that case; 

(c) West Face disclosed approximately 1,500 documents in March 2015, 
including all emails to, from or copied to Mr. Moyse found on West Face’s 
computers; 

(d) West Face disclosed an additional 322 documents on January 9, 2016 
along with an affidavit of documents; and 

(e) West Face offered in March 2015 to produce to the Independent 
Supervising Solicitor3 (“ISS”) all documents on West Face’s computer 
system accessed by Mr. Moyse, none of which are relevant to the matters 

                                                 
3  The ISS was appointed pursuant to the order of Mr. Justice Lederer dated November 10, 2014 in order to 

examine computer records of Brandon Moyse that had been preserved on June 21, 2014, with the consent 

of all parties. The ISS found no evidence that Mr. Moyse had transmitted any confidential information to 

West Face. The Catalyst Group Inc. v. Moyse, 2014 ONSC 6442. 
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in issue. This offer was ignored. West Face has now also offered to 
produce those 252 documents to Catalyst on a counsels’ eyes-only basis. 

9. Contrary to Catalyst’s submission in paragraph 7 of its memorandum, there is 

only one motion or attempted appeal that relates to this proceeding. That is 

Catalyst’s motion for the ISS to scrutinize West Face’s computer records. This 

motion was dismissed in July 2015 by Justice Glustein.4 An attempted appeal 

remains outstanding only because Catalyst improperly purported to appeal to the 

Court of Appeal, refused to abandon its appeal until shortly before the hearing of 

West Face’s motion to quash, and now must bring a motion to extend time to 

seek leave to appeal to the Divisional Court. That motion, and any ensuing 

motion for leave to appeal, could take months to resolve.  

10. Again, Catalyst’s objections elevate form over substance. There has been ample 

substantive discovery on both sides. Any requests for additional production or 

discovery beyond West Face’s existing voluminous productions, can and should 

be dealt with by way of expedited case management conducted by the Justice of 

the Commercial List designated to hear the Plan of Arrangement proceedings, as 

would ordinarily occur in real-time litigation before the Commercial List. 

Issue 2: There Is No Need for Preliminary Motions 

11. There is no need for a preliminary motion on jurisdiction. This Court can hear 

arguments on jurisdiction at the hearing of the Plan of Arrangement proceedings. 

This is an urgent matter. An appealable preliminary motion would be a 

transparently tactical exercise. 

                                                 
4  The Catalyst Group Inc. v. Moyse, 2015 ONSC 4388 
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Issue 3: Catalyst’s Proposal Is Unacceptable and Unfair to West Face 

12. Catalyst expects West Face to agree to: 

(a) a time-consuming ISS process5 that Justice Glustein has already rejected 
(for comparison, a much narrower ISS process that involved examining 
only Mr. Moyse’s documents took almost three months); and  

(b) an injunction against disbursements of sale proceeds without meeting the 
test for injunctive relief or providing an undertaking as to damages, which 
requirements Justice Glustein found that Catalyst had failed to satisfy in 
their July 2015 injunction motion. 

13. All that Catalyst’s recent proposal demonstrates is that its claim is about money. 

There is no suggestion that the sale to Shaw is improvident. There is therefore 

no reason to oppose the closing of this transaction. If Catalyst is concerned 

about its ability to recover damages, then both parties should share an interest in 

an expedited hearing. 

14. It is essential that this matter be resolved expeditiously. West Face is a fiduciary 

for a diverse group of institutional and individual investors. With the realization of 

the WIND transaction, these investors may expect to be able to reap the benefits 

of the investment, but the uncertainty of this litigation may interfere with West 

Face’s ability to redeploy the proceeds on their behalf. Given the importance of 

liquidity to investors in hedge funds like West Face, this could cause irreparable 

harm to West Face’s reputation and interests. Among other things, West Face 

will suffer significant prejudice if a hearing to determine the merits of Catalyst’s 

claims is significantly delayed: 

                                                 
5  Catalyst has not defined which custodians it proposes to be subject to the ISS process; what time period is 

to be covered; nor whether West Face’s computer servers are to be subject to the process.  
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(a) West Face may have to liquidate other parts of its investment portfolio in 
order to meet certain redemption requests; 

(b) Investment in one of West Face’s funds is currently eligible for RRSP 
treatment. If West Face cannot redeem the funds of certain investors as a 
result of the looming Catalyst claim, it could endanger the RRSP eligibility 
of that fund, causing significant prejudice to many of West Face’s 
investors; and 

(c) Certain of West Face’s incentive payments on the WIND investment will 
be reduced by the passage of time as net returns per annum are diluted.  

15. If proceeds are put into escrow, West Face will suffer additional harm, including: 

(a) West Face may have to suspend redemptions and subscriptions in one or 
more of its funds, harming its reputation and business; and 

(b) West Face will be unable to deploy its capital. Its investors will lose 
potential investment returns and West Face will lose potential incentive 
payments. 

16. The Applicants do not intend to work any unfairness. This matter can be heard 

and determined fairly and properly during the week of January 25, 2016. Catalyst 

has presented no compelling reason for an adjournment. The Applicants will at 

all times conduct themselves in accordance with the principles that govern the 

Commercial List. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 
 

January 10, 2016  

 DAVIES WARD PHILLIPS & VINEBERG LLP 
40th Floor, 155 Wellington Street West 
Toronto Canada  M5V 3J7 

Kent E. Thomson (LSUC #24264J) 
Matthew I. Milne-Smith (LSUC #44266P) 
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SAY: 

Court File No. CV-15-11238-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF the Business Corporations Act, R.S.O. 1990, c. B. 
16, as amended, Section 182 

AND IN THE MATTER OF Rule 14.05(2) of the Rules ofCivil Procedure 

AND IN THE MATTER OF a proposed arrangement involving 
Mid-Bowline Group Crop., its shareholders and optionholders, Shaw 
Communications Inc., and 1503357 Alberta Ltd. 

AFFIDAVIT OF JAMES A. RILEY 

I, James A. Riley, ofthe City ofToronto, in the Province of Ontario, MAKE OATH AND 

1. I am the Chief Operating Officer of The Catalyst Capital Group Inc. ("Catalyst"), a 

Respondent in this proceeding, and, as such, have knowledge of the matters contained in this 

affidavit. To the extent my knowledge is based on information and belief, I identify the source of 

such information and believe the information to be true. 

2. I swear this affidavit in response to the efforts by Mid-Bowline Group Corp. 

("Mid-Bowline") to seek approval of a plan of arrangement (the "Plan") pursuant to which Shaw 

Communications Inc. ("Shaw") will acquire all of the outstanding shares of Mid-Bowline (the 

"Transaction"). 

3. Catalyst is currently pursuing an action against West Face Capital Inc. ("West Face"), an 

indirect shareholder of Mid-Bowline, in relation to the manner in which a consortium of investors 
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led by West Face was able to acquire Wind Mobile Corp. ("Wind") in 2014 (the "Action"). A copy 

of Catalyst's Amended Amended Statement of Claim is attached hereto as Exhibit "A". 

4. In the Action, Catalyst seeks, among other things, a constructive trust over all property, 

including securities and other financial instruments, acquired by West Face, its officers, directors, 

employees, agents or any persons acting under its direction or on its behalf, as a result of the 

misuse by West Face of Catalyst's confidential information. In addition or in the alternative, 

Catalyst seeks an accounting of all profits earned by West Face, its officers, directors, employees, 

agents or any persons acting under its direction or on its behalf, as a result of the misuse of 

Catalyst's confidential information. 

5. The relief set out above was added to the Action following the unusual circumstances in 

Summer 2014 pursuant to which the consortium led by West Face (the "West Face Group") was 

able to successfully negotiate the purchase of Wind. The West Face Group's success was based on 

what has been described as an "unsolicited" offer to purchase Wind that was delivered to 

VimpelCom Ltd. ("VimpelCom"), Wind's parent company, during a period when VimpelCom 

and Catalyst were engaged in confidential negotiations under a contractual exclusive negotiation 

period. 

6. Prior to the commencement of Mid-Bowline's application to approve the Plan, there had 

been no steps taken to being documentary or oral discoveries by any of the parties to the Action. 

No affidavits of documents had been exchanged, nor had the parties even agreed on the scope of 

documentary or oral discovery. 

7. Amongst other things, the parties were waiting for the outcome of Catalyst' s efforts to 

appeal an order of Justice Glustein dismissing a motion brought by Catalyst to authorize an 
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Independent Supervising Solicitor ("ISS") to review forensic images of electronic devices 

belonging to West Face. 

8. Catalyst was formally served with Mid-Bowline's Notice of Application on December 31, 

2015. The Plan as originally filed was intended to complete the Transaction such that: 

(a) Shaw would acquire Mid-Bowline's shares free and clear of any claims of third 

parties; and 

(b) all actions, causes of action, claims or proceedings (actual or contingent and 

whether or not previously asserted) based on or in any way relating to 

Mid-Bowline's shares would be deemed to be settled, compromised, released and 

determined without liability. 

9. On January 4, 2016, the next business day after the Notice of Application was served on 

Lax O'Sullivan Lisus Gottlieb LLP ("LOLG"), Catalyst's counsel, LOLG, counsel from Davies 

Ward Phillips and Vineberg LLP ("Davies"), Mid-Bowline's and West Face's outside counsel, 

and counsel from Dentons Canada LLP ("Dentons"), Shaw's outside counsel, attended a 9:30 

appointment at the Commercial List to discuss, among other things, a schedule for the hearing of 

application to approve the Plan. 

10. I understand from Mr. DiPucchio that after the 9:30 appointment concluded, Matthew 

Milne-Smith, a lawyer at Davies, described for Catalyst's counsel the evidence that the applicant 

intended to adduce in support of the application. It was only following that conversation that Mr. 

DiPucchio fully appreciated that Mid-Bowline intended the Plan approval application to finally 

determine the merits of Catalyst's claim against West Face. 
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11. By letter dated January 6, 2016, from Mr. DiPucchio to Davies and Dentons, Catalyst 

expressed its concerns about the Plan. Attached hereto as Exhibit "B" is a copy ofMr. DiPucchio's 

January 6, 2016letter to counsel for Mid-Bowline/West Face and Shaw. 

12. In the January 6, 2016 letter, Catalyst made a with prejudice offer to withdraw its 

opposition to the Plan if West Face agreed to hold its share of the proceeds from the Transaction in 

escrow. By email dated January 6, 2016, Mr. Milne-Smith communicated West Face's and 

Mid-Bowline's rejection of Catalyst's offer. Attached hereto as Exhibit "C" is a copy of Mr. 

Milne-Smith's January 6, 2016 email to Mr. DiPucchio. 

13. Catalyst scheduled a second appointment at the Commercial List to bring those concerns to 

the attention of the Court. That second appointment was heard on January 11, 2016. I understand 

from Mr. DiPucchio that at this second 9:30 appointment, Catalyst expressed its concerns 

regarding the process by which Mid-Bowline was seeking to have the Court determine Catalyst's 

claim in the Action through the Plan hearing, and in particular drew the Court's attention to the fact 

that there was still a potential appeal outstanding with respect to an ISS. 

14. It is my understanding from a discussion with Mr. DiPucchio following the 9:30 

appointment held on January 11, 2016 that the Court agreed that it would be unfair for the Plan 

hearing to determine the merits of the Action. The Court made arrangements with the Divisional 

Court to expedite Catalyst's motion for leave to appeal Justice Glustein's dismissal of Catalyst's 

ISS motion. Attached hereto as Exhibit "D" is a copy of an email dated January 11,2016, from Mr. 

Justice Newbould to counsel for Catalyst, West Face/Mid-Bowline and Shaw confirming that the 

motion for leave to appeal would be heard on January 19, 2016. 
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15. It is my understanding from Mr. DiPucchio that the Plan hearing would not be decided on 

its merits as originally scheduled on January 25, 2016 pending a discussion amongst the parties as 

to the terms by which the Plan might be amended so that West Face's proceeds from the 

Transaction could be held in escrow pending an expedited trial of Catalyst's claim. 

16. Mid-Bowline's application record was served on January 11, 2016. Following the 

outcome of the January 11, 2016 appointment, Catalyst did not file any responding evidence or a 

factum as it was waiting for the outcome of the motion before the Divisional Court and a further 

appointment with the Court to determine the basis upon which the Plan hearing was going to 

proceed in order to understand what position it might need to take in response the application and 

what evidence, if any, was required in response. 

17. The motion for leave to appeal was not heard on January 19, as originally scheduled, but on 

January 21, 2016. The motion was dismissed with reasons delivered on January 22, 2016, one 

business day before the originally scheduled return date for the hearing of Mid-Bowline's 

application. 

18. In the afternoon of January 22, 2016, counsel for West Face sent an email to Mr. DiPucchio 

proposing a potential amendment to the language of section 4.5 of the Plan. An amended Plan was 

served on counsel for Catalyst only this morning, and is attached as Exhibit "E". I have not even 

had an opportunity to consider the amended Plan language or what position Catalyst might take in 

response to the now amended Plan. 

19. Counsel for West Face also served a Notice of Motion for a trial of an issue prior to the 

9:30 appointment this morning. The Notice of Motion is attached hereto as Exhibit "F". 

5 
5077



-6-

20. Catalyst has always intended to oppose the compromise of its claim via a Plan, particularly 

in circumstances that do not fully protect its right to trace the proceeds of the Transaction as may 

be appropriate. In lieu of a claim for a constructive trust and an order holding the West Face 

proceeds of the Transaction in escrow, Catalyst intends to seek as relief in the Action an order 

tracing all of the proceeds of the sale. This would involve amendments to the existing claim that 

would, at first glance, be precluded by the proposed Plan. 

21. Catalyst also believes it deserves the opportunity to have its claim heard and determined 

through a process that is fair and reasonable. That includes, at minimum, the opportunity for 

proper documentary discovery, examinations and the ability to amend the claim to take into 

account information learned for the first time through the materials filed on this application. 

SWORN BEFORE ME at the City of 
Toronto, in the on January 25, 2016 

ommissioner for Taking Affidavits 
(or as may be) 

LAUREN P.S. EPSTEIN 
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This is Exhibit "A" referred to in the Affidavit of James A. Riley 
sworn January 25,2016 

LAUREN P.S. EPSTEIN 
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BETWEEN: 

Court File No. CV-14-507120 

ONTARIO 
SUPERIOR COURT OF .JUSTICE 

THE CATALYST CAPITAL GROUP INC. 

and 

BRANDON MOYSE and WEST FACE CAPITAL INC. 

AMENDED AMENDED STATEMENT OF CLAIM 

TO THE DEFENDANT(S): 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the 
Plaintiff. The Claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for 
you must prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil 
Procedure, serve it on the Plaintiffs lawyer or, where the Plaintiff does not have a lawyer, serve 
it on the Plaintiff, 'and file it, with proof of service, in this court office, WITHIN TWENTY 
DAYS after this Statement of Claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of 
America, the period for serving and filing your Statement of Defence is forty days. If you are 
served outside Canada and the United States of America, the period is sixty days. 

Instead of serving and filing a Statement of Defence, you may serve and file a Notice of 
Intent to Defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to 
ten more days within which to serve and file your Statement of Defence. 

IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF . 
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 
OFFICE. 

IF YOU PAY THE PLAINTIFF'S CLAIM, and $1,000.00 for costs, within the time for 
serving and filing your Statement of Defence, you may move to have this proceeding dismissed 
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by the Court. If you believe the amount claimed for costs is excessive, you may pay the 
Plaintiffs Claim and $400.0~r costs and have the costs assessed by the Court. 

Date e:SJ I flssued by ut 1 :·:t 
DeG€Hlbef 18, 21'11. / VL // f L 

----~--------~----~~~--------
Local Registrar 

Address of 
court office: 393 University Avenue 

lOth Floor 

TO: Brandon Moyse 
23 Brant Street, Apt. 509 
Toronto ON M5V2L5 

AND TO: West Face Capital Inc. 
2 Bloor Street East, Suite 3000 
Toronto, ON M4W 1A8 

Toronto, Ontario 
M5G 1E6 
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CLAIM 

(a) An interim, interlocutory and/or permanent injunction restraining the defendant 

Brandon Moyse ("Moyse"), his agents or any persons acting on his direction or on 

his behalf, and the defendant West Face Capital Inc. ("West Face"), its officers, 

directors, employees, agents or any persons acting under its direction or on its 

behalf, and any other persons affected by the Order granted, from: 

(i) Soliciting or attempting to solicit equity or other forms of capital for any 

partnership, investment fund, pooled fund or other form of investment 

vehicle managed, advised or sponsored by Catalyst or the Catalyst Fund 

Limited Partnership IV (the "Fund") as at June 25, 2014, until June 25, 

2015; 

(ii) Interfering with the Plaintiff's relationships with its employees which, 

without limiting the generality of the foregoing, shall include any attempt 

to induce employees of the Plaintiff to leave their employment with the 

Plaintiff; and 

(iii) Using or disclosing the Plaintiffs confidential and prop1ietary information 

(including, without limitation, (i) the identity or contact information of 

existing or prospective investors in the Fund and any such future 

partnership or fund, (ii) the structure of the Fund, (iii) marketing strategies 

for securities or investments in the capital of or owned by the Fund (iv) 

/D 
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investment strategies, (v) value realization strategies, (vi) negotiating 

positions, (vii) the portfolio of investments, (viii) prospective acquisitions 

to any such portfolio, (ix) prospective dispositions from any such 

portfolio, and (x) personal information about Catalyst and employees of 

Catalyst (collectively, the "Confidential Information") in any way, 

including in relation to any present- and future-related business; 

(b) An order requiring the defendants to immediately return to Catalyst (or its 

counsel) all Confidential Information in their possession or control; 

(c) An order prohibiting any of the defendants from, in any way, deleting, modifying 

or in any way interfering with any of their electronic equipment, including 

computers, servers and mobile devices, until further Order of this Honourable 

Court; 

(d) An interim, interlocutory and permanent injunction prohibiting the defendant 

Brandon Moyse ("Moyse") from commencing or continuing employment at the 

defendant West Face Capital Inc. ("West Face") until December 25, 2014; 

(d .1 ) An interim, interlocutory and permanent injunction prohibiting West Face from 

voting lts interest in Data and Audio Visual Enterprises Wireless Inc. in any 

proposed transaction involving Wind Mobile; 

(d.2) General damages as against West Face in an amount to be particularized p1ior to 

trial; 
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(d.3) A cons!lJlctive t11lst over all property. including. but not limited tQ., s.e_c:urities_, 

security jJite e.s.t§, debts and other :fi,nancia1 instruments. acquired by West Face, 

its. officers. directQ.rs,.,_employees. flgents or anx.;p..mons actimumder its direction 

QIJ>J1 its b~balf, as a result of its misJJ.s_e_Qf the Confidential Information: 

fd.4) In ad_d.itiruLor in ttie alternative to the relief sought in paragraph 1 (d.3). an 

accounting of all profits earned by Wes_U::~c_e_, its officers_,_sljre<;_t_o_r..§_e_m_ployees_, 

agents. any___persons acting under its direction or on its behalf. as a result of it§ 

misuse of the Confidenti.a.Llnformation~ 

(e) Punitive damages in the amount of$300,000, as against West Face, and $50,000, 

as against Moyse; 

(f) Postjudgment interest in accordance with section 129 of the Courts of Justice Act, 

R.S.O. 1990, c. C.43, as amended; 

(g) The plaintiffs costs of this action on a substantial indemnity basis, plus the 

applicable H.S.T.; and 

(h) Such further and other relief as to this Honourable Court may seem just. 

The Plaintiff- The Catalyst Capital G.-oup Inc. ("Catalyst"} 

2. _Catalyst is a corporation with its head office located in Toronto, Ontario. Catalyst is 

widely recognized as the leading firm in the field of investments in distressed and undervalued 

Canadian situations for control or influence, known as "special situations investments for 

control". 

/'l 
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3. Catalyst uses a "flat" entrepreneurial staffing model whereby its analysts are given 

substantial training, autonomy and responsibility at a relatively early stage in their career as 

compared to its competitors in the special situations investments for control industry. 

4. Moreover, Catalyst uses a unique compensation scheme to compensate its employees -in 

addition to their base salary and annual bonus, employees participate in a "60/40 Scheme" 

whereby the "carried interest" of each Fund is allocated sixty per cent to the deal team and forty 

per cent to Catalyst. The carried interest refers to the twenty per cent profit participation Catalyst 

may enjoy, subject to certain conditions. 

5. Points in each deal that forms part of the sixty per cent are allocated on a deal-by-deal 

basis. At all material times, Catalyst employed only two investment analysts, and the deal teams 

on which Moyse participated involved only three or four Catalyst professionals. The 60/40 

Scheme granted Catalyst's employees a partner-like interest in the success of the company. 

The Defendants 

6. West Face is a Toronto-based private equity corporation with assets under management 

of approximately $2.5 billion. In December 2013, West Face formed a credit fund for the 

purpose of competing directly with Catalyst in the special situations investments for control 

industry. 

7. Moyse is a resident of Toronto. Pursuant to an employment agreement dated October 1, 

2012 (the "Employment Agreement"), Moyse was hired as an investment analyst by Catalyst 

effective November 1, 2012. Moyse had substantial autonomy and responsibility at Catalyst. He 

was primarily responsible for analysing new investment opportunities of distressed and/or under

valued situations where Catalyst could invest for control or influence. 
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The Special Situation Investment Market in Canada 

8. The Canadian market for special situations investing is very competitive. A small number 

of Canadian firms seek opportunities to invest in situations where a corporation is distressed or 

undervalued, or face events that can have a significant effect on the company's operations, such 

as proxy battles, takeovers, executive changes and board shake-ups. 

9. In these special situations, an investment firm's strategic plans and investment models are 

crucial to successfully executing an investment plan. Confidentiality is paramount: if a 

competitor has access to a firm's plans and modelling for a particular special situation, the 

competitor can "scoop" the opportunity, or it can take an adverse investment position which 

make the firm's plans either too costly to execute or, depending on the timing of the adverse 

action, can cause the plan to incur significant losses after it is past the point of no return. 

10. Depending on how advanced a firm is in executing its investment strategy, a competitor's 

adverse position can have disastrous, immeasurable effects on the firm's goodwill and/or will 

cause a finn to incur large financial losses that are difficult to accurately quantify given the 

unpredictable range of possible outcomes for a given investment. 

11. Within the special situations investment industry, "investment for control or influence" is 

a sub-industry with unique characteristics. "Investment for control or influence" refers to 

acquiring controlling or influential equity or debt positions in distressed companies in order to 

add value through operational involvement in an investment target by, among other things: 

(a) Appointing a representative as interim CEO and other senior management; 

(b) Replacing or augmenting management; 
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(c) Providing strategic direction and industry contacts; 

(d) Establishing and executing turnaround plans; 

(e) Managing costs through a rigorous working capital approval process; and 

(f) Identifying potential add-on acquisitions. 

12. The "investment for control or influence" sub-industry within the distressed investment 

industry has unique needs, including the need to ensure that employees are unable to resign and 

begin working for a competitor for a reasonable period of time in order to ensure that the 

competitor is unable to take advantage of the former employee's knowledge of the firm's 

strategic plans and models. 

13. In the special situations for control industry, information is critical. The ability to collect 

and analyze information and to prepare confidential plans for complex investment opportunities 

is the difference between a plan's success or failure. For this reason, it is commonplace for finns 

specializing in the special situations for control or influence industry to require its employees to 

agree to a non-competition covenant prior to commencing employment. Likewise, when a 

competitor hires directly from a firm within the industry, it is commonplace for the competitor to 

respect the other firm's non-competition covenant by not directly employing a lateral hire in the 

same market as they worked for the competitor during the term of the non-competition covenant. 

The Employment Agreement 

14. Under the Employment Agreement, Moyse was paid an initial salary of $90,000 and an 

annual bonus of $80,000. Moyse was also granted options on equity in Catalyst and participated 

l $' !· 
!. 
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in the 60/40 Scheme. Moyse's equity compensation (options and the 60/40 Scheme) was equal to 

or exceeded his base salary and annual bonus. 

15 . The Employment Agreement also included the following non-competition, non-

solicitation and confidential information covenants (together, the "Restrictive Covenants"): 

Non-Competition 

You agree that while you are employed by the Employer and for a 
period of six months thereafter, if you leave of your own volition 
or are dismissed for cause and three months under any other 
circumstances, you shall not, directly or indirectly within Ontario: 

(i) engage in or become a party with an economic interest in any 
business or undertaking of the type conducted by [Catalyst] or the 
Fund or any direct Associate of [Catalyst] within Canada, as the 
term Associate is defined in the Ontario Business Corporations 
Act (collectively the "protected entities"), or attempt to solicit any 
opportunities of the type for which the protected entities or any of 
them had a reasonable likelihood of completing an offering while 
you were under [Catalyst]'s employ; and 

(ii) render any services of the type outlined in subparagraph (i) 
above, unless such services are rendered as an employee of or 
consultant to [Catalyst]; 

Non-Solicitation 

You agree that while you are employed by the Employer and for a 
period of one year after your employment ends, regardless of the 
reason, you shall not, directly or indirectly: 

(i) hire or attempt to hire or assist anyone else to hire employees of 
any of the protected entities who were so employed as at the date 
you cease to be an employee of [Catalyst] or persons who were so 
employed during the 12 months prior to your ceasing to be an 
employee of [Catalyst] or induce or attempt to induce any such 
employees of any of the protected entities to leave their 
employment; or 

(ii) solicit equity or other forms of capital for any partnership, 
investment fund, pooled fund or other form of investment vehicle 
managed, advised and/or sponsored by any of the protected entities 
as at the date you ceased to be an employee of [Catalyst] or during 

5089



-10-

the 12 months prior to your ceasmg to be an employee of 
[Catalyst]. 

Confidential Information 

You understand that, in your capacity as an equity holder and 
employee, you will acquire information about certain matters and 
things which are confidential to the protected entities, including, 
without limitation, (i) the identity of existing or prospective 
investors in the Fund and any such future partnership or fund, (ii) 
the structure of same, (iii) marketing strategies for securities or 
investments in the capital of or owned by the Fund or any such
partnership of or any such partnership or fund, (iv) investment 
strategies, (v) value realization strategies, (vi) negotiating 
positions, (vii) the portfolio of investments, (viii) prospective 
acquisitions to any such portfolio, (ix) prospective dispositions 
from any such portfolio, and (x) personal information about 
[Catalyst] and employees of [Catalyst] and the like (collectively 
"Confidential Information11

). Further, you understand that each of 
the protected entities' Confidential Information has been 
developed over a long period of time and at great expense to each 
of the protected entities. You agree that ail Confidential 
Information is the exclusive property of each of the protected 
entities. For greater clarity, common knowledge or information 
that is in the public domain does not constitute "Confidential 
Information". 

You also agree that you shall not, at any time during the term of 
your employment with us or thereafter reveal, divulge or make 
known to any person, other than to [Catalyst] and our duly 
authorized employees or representatives or use for your own or any 
other's benefit, any Confidential Information, which during or as a 
result of your employment with us, has become known to you. 

After your employment has ended, and for the following one year, 
you will not take advantage of, derive a benefit or otherwise profit 
from any opportunities belonging to the Fund to invest in 
particular' businesses, such opportunities that you become aware of 
by reason of your employment with [Catalyst]. 

16. Moyse agreed that the Restrictive Covenants were reasonable and necessary and reflected 

a mutual desire of Moyse and Catalyst that the Restrictive Covenants would be upheld in their 

entirety and be given full force and effect. In addition, Moyse acknowledged that if he breached 

the terms of the Restrictive Covenants, it would cause Catalyst irreparable harm and that Catalyst 
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would be entitled to injunctive relief to prevent him from continuing to breach the Restrictive 

Covenants. 

1 7. Under the Employment Agreement, Moyse was required to give Catalyst a minimum of 

thirty days' written notice ofhis intention to terminate his employment. 

18. Moyse executed the Employment Agreement on October 3, 2012. In so doing, he 

acknowledged that he reviewed, understood and accepted the terms of the Employment 

Agreement, and that he had an adequate opportunity to seek and receive independent legal 

advice prior to executing the Employment Agreement. 

Moyse Breaches the Employment Agreement 

19. On May 26, 2014, Moyse informed Catalyst of his intention to resign from Catalyst and 

to begin working for West Face. 

20. Through its counsel, Catalyst communicated its intention to enforce the Restrictive 

Covenants. Through their counsel, the Defendants responded by communicating their intention 

to breach the Restrictive Covenants, in particular the non-competition covenant. 

21. Moreover, on our about June 18, 2014, Moyse's counsel communicated Moyse's 

intention to commence employment at West Face on June 23, 2014, prior to the expiry of the 

thirty-day notice period provided for in the Employment Agreement. 

22. Catalyst continued to pay Moyse his salary until June 20, 2014, when it became clear to 

Catalyst that Moyse intended to breach the Employment Agreement. 
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The Misappropriation and Conversion of Catalyst's Confidential Information 

23. As part of his deal screening/analysis responsibilities, Moyse performed valuations of 

companies using methodologies that are proprietary and unique to Catalyst in order to identify 

new investment opportunities for Catalyst. 

24. Moyse received the Confidential Information in his capacity as an analyst at Catalyst, as 

acknowledged in the Employment Agreement. 

25. In breach of his duty of confidence, Moyse forwarded the Confidential Information from 

his work email address- which is controlled by Catalyst- to his personal email address and to 

his personal Internet file storage accounts - which he alone controls - without Catalyst's 

knowledge or approval. The Confidential Information Moyse forwarded to his personal control 

includes information concerning projects Moyse was working on immediately prior to his 

resignation from Catalyst, including, but not limited to: 

(a) Catalyst Weekly Reports - this document contains a summary of all existing 

investments and contemplated investment opportunities; 

(b) Quarterly letters reporting on results of Catalyst's activities; 

(c) . Internal research reports; 

(d) Internal presentations and supporting spreadsheets; and 

(e) Internal discussions regarding the operations of companies in which Catalyst has 

made investments. 
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26. There was no legitimate business reason for Moyse to deal with the Confidential 

Information in this manner. 

27. Moys.e.,.~as wrongfully and unlawfully taken Catalyst's Confidential Information to 

advance his own business interests, and the interests of West Face, to the detriment of Catalyst. 

The Confidential Information was imparted to Moyse in confidence during the course of his 

employment with Catalyst and the unauthorized use of such information by the Defendants 

constitutes a breach of confidence. 

West Face Induced Moyse to Breach the Employment Agreement 

28. West Face and Moyse engaged in prolonged discussions regarding Moyse's resignation 

from Catalyst and immediate employment at West Face thereafter. During the course of these 

discussions, the parties discussed Moyse's contractual obligations to Catalyst. 

29. Prior to Moyse's resignation from Catalyst, West Face was aware of the terms of the 

Employment Agreement and Moyse's duties and obligations to Catalyst, including the 

Restrictive Covenants. Nevertheless, West Face unlawfully induced Moyse to breach the 

Employment Agreement with, and his obligations owed to, Catalyst, including, but not limited to 

the Restrictive Covenants. 

30. Moyse and West Face knew that Catalyst intended to promote Moyse to the position of 

"associate" in 2014. But for West Face's in~ucement to Moyse to resign from Catalyst and 

commence employment at West Face before the end of the six-month non-competition period, 

Moyse would still be employed at, and would continue to honour his contractual obligations to, 

Catalyst. 
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Catalyst Will Suffer Irreparable Harm 

31. Catalyst will suffer irreparable harm as a result of West Face's unlawful inducement of 

Moyse to breach the Employment Agreement. In particular, without limiting the generality of the 

foregoi~g, Catalyst risks losing its strategic advantage with respect to distress for control 

investments it has been planning for several months of which Moyse, in his role as analyst at 

Catalyst, is aware. 

32. If Moyse is permitted to commence employment at West Face, a direct competitor to 

Catalyst, before the expiry of the six-month non-competition period, West Face will gain an 

unfair advantage in the small distressed investing for control industry by learning about 

investment opportunities Catalyst was studying and Catalyst's plans for taking advantage of 

those opportunities. 

33. These opportunities and strategies are unique to Catalyst and are crucial to its success- if 

those plans are compromised, Catalyst will suffer a loss that cannot be measured in mere 

damages. The damage will include damage to Catalyst's reputation as a leading distress for 

control investor and to its ability to solicit additional investments in its funds. 

34. Moreover, by using the Confidential Information for their personal benefit and to 

Catalyst's dettiment, Moyse and West Face will cause Catalyst to incur large financial losses that 

are difficult to accurately quantify given the unpredictable range of possible outcomes for a 

given investment. 

West Face Misused Catalyst's Confidential Information Concerning ihe Wind Opportunity 

34.1 One of the special situations that Catalyst was studying before Moyse terminated his 

employment with Catalyst concerned Wind Mobile ("Wind"), a Canadian wireless 
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telecommunications company. Moyse was a member of Catalyst's investment team studying the 

Wind opportunity and was priyy to Catalyst's Confidential Infonnation concerning its plans 

concerning Wind opportunity, which included a potential acquisition of Wind. 

34.2 In June 2014, Catalyst brought a motion for interim and interlocutory relief seeking, 

among other things. the return of any and all Confidential Information from West Face and 

Moyse. In particular, Catalyst was concerned about the potential communication of its 

Confidential lnfonnation relating to the Wind opportunity. 

34.3 Catalyst's motion for interim relief was heard on July 16,2014 and settled on consent. 

34.4 Catalyst's motion for interlocutory relief was scheduled to be beard on August 7, 2014 

but was adjourned to October 10, 2014. As a result, the motion for interim reliefbas not yet been 

determined. 

34.5 On or about September 16, 2014, West Face publicly announced that it was leading a 

consortium of investors to purchase Wind. This was the very outcome Catalyst was concerned 

about when it learned that Moyse, a patticipant on Catalyst's Wind team. was joining West Face. 

34.6 West Face wrongfully used Catalyst's Confidential Information, which it solicited and 

obtained fi·om Moyse, to obtain an lmfair advantage over Catalyst in its negotiations with Wind. 

But for the transmission of Confidential Information concerning Wind from Moyse to West 

race, West Face would not have successfully negotiated a purchase of Wind. 

34.7 As a result of West Face's misuse of Catalyst's Confidential Information, Catalyst has 

suffered damages, particulars of which will be provided prior to trial. 
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Through Moyse, West Face has Catalyst's Confidential Information Concerning Mobilicity 

34.8 On September 29, .2013, Data & Audio-Visual Enterprises Holdings Inc. ("Holdings") 

and its wholly owned subsidiaries, Data & Audio-Visual Entelllrises Wireless Inc. ("Wireless") 

and 8440522 Canada Inc. (collectively with Wireless and .Holdings. the "Applicants" or 

"Mobilicity") filed an application for an Initial Order under the Companies' Creditors 

Arrangement Act (Canada) ("CCAA") in order to restructure their business and affairs or 

complete a sale of their business and assets. 

34.9 Catalyst owns over $60 million in First Lien Notes issued by Wireless pursuant to a First 

Lien Indenture dated April 20, 2011 (the "First Lien Notes"). 

34.10 West Face owns approximately $3 million in First Lien Notes. 

34.11 For several months, both before and after Mobilicity applied for CCAA protection, 

Catalyst studied Mobilicity as a special situa_tion. Moyse was a member of Catalyst's investment 

team in the Mobilicity situation. In that respect, Moyse was privv to Catalyst's confidential 

information concerning its analysis of the Mobilicity situation. 

34.12 West Face has wrongfuUy used Catalyst s Confidentia1 lnfonnation concerning the 

Mobilicity oppm1unity to obtain an unfair advantage over Catalyst with respect to that 

opportunity. If West Face is able to vote its interest in Mobilicity with the benefit of its wrongful 

possession of Catalyst s Confidential Infonnation. Catalyst will suffer irreparable hann. 

Unjust Enrichment 

34.13 As a result of the foregoing. West Face has been enriched by its wrongful conduct. It has 

managed to acquire m:ru>erty. including. but noJ limited t~1;1rities. secured debt and other 

5096



-17-

financial instruments. that it would not have been able to acquire but for its misuse of Catalyst'& 

Confidential Information. 

34.14 Catalyst suffered a_d-¥J?xivation that corr.§gonds to West Face's enrichment. But for West 

Face's conduct. Catalyst would have acquired the property that West Face acquired lhrough its 

misuse of Catalyst's Confiden.ti.al I lfuxmatiruJ_,_ 

34.15 There is no juristic reason for West Face's enrichment and it would be uniust for West 

Face to retain the property ·uu:,guired through its wrongful cond~ct. CatalysLi.s entitled to a 

constructive trust over all moperty acquired by West Face to Temedy West Face's uniust 

f:nricluneo.tresulting from its misuse ofCatatvst's Confidential Information. 

34.16 In addition or in the alternative. if a constructive trust is unavailable because West Face 

has sold the property it wrongfully acquj@___QJ:....fut..ill.ly ot er reason. Catalyst is entitled to an 

accounting of all nrofits earned by West Face as a resiJlt..g_ti!s misuse of Cata)vst's Confidential 

Information and payment of those profits to Catalyst. 

Punitive Damages 

35. Catalyst claims that the Defendants' egregious actions, as pleaded above, were so high-

handed, wilful, wanton, reckless, contemptuous and contumelious of Catalyst's rights and 

interests so as to entitle Execaire Catalyst to a substantial award of punitive, aggravated and 

exemplary damages. 

36. Accordingly, the Defendants are liable, on a joint and several basis, to the Plaintiff for 

punitive damages as desc1ibed in subparagraph l{e) above. 

3 7. Catalyst proposes that this action be tried at Toronto. 
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Rocco DiPucchio 
Direct (416) 598-2268 rdipucchio@counsel-toronto.com 
File No. 13552 

Lax O'Sullivan Liaus Gottlieb LLP 
Suite 2750, 145 King Street W, Toronto ON M5H 1J8 Canada 
T 416 596 1744 F 418 598 3730 www.counsel-toronto.com 

January 6, 2016 

BY EMAIL 

WITH PREJUDICE 

Matthew Milne-Smith/Andrew Carlson 
Davies Ward Phillips & Vineberg LLP 
Suite 400, 155 Wellington Street West 
Toronto ON 
M5V 3J7 

Dear Counsel: 

Re: Re. Mid-Bowline Group Corp. 
Court File No. CV-15-11238-00CL 

Michael Schafler 
Dentons 

Lax 
O'Sullivan 
Lis us 
Gottlieb 

Suite 400, 77 King Street West 
Toronto-Dominion Centre 
Toronto Ontario M5K OA1 

We write to express our concern at the manner in which your clients are 
attempting to mis-use the Plan of Arrangement process under the OBCA to determine 
and release our client's claim against West Face Capital for a constructive trust over 
West Face's interest in Mid-Bowline Group. 

Initially, from our review of the Notice of Application you delivered last week, we 
understood that the purpose of hearing before Justice Newbould was to determine 
whether the Court has the jurisdiction to approve a Plan of Arrangement that seeks to 
release Catalyst's claim_ 

In light of our discussion on January 4 concerning the evidence Mid-Bowline 
expects to adduce at the hearing, we now understand that what is intended is a form of 
mini-trial of our client's claim for breach of confidence in the Catalyst v. Moyse and West 
Face action, notwithstanding the fact that Mid-Bowline and Shaw are not parties to that 
action, that the Commercial List has no authority to partially determine an action on the 
regular list and that the action is currently the subject of ongoing procedural motions, 
including our client's pursuit of the appeal against Justice Glustein's dismissal of the 
motion to authorize an ISS to review West Face's devices. This is to say nothing of the 
fact that the parties have not even begun the documentary and oral discovery phase in 
that proceeding. 

It is now apparent to us that the only reason why Mid-Bowline and Shaw are 
proceeding with this transaction by way of a Plan of Arrangement is to seek to 
compromise and release Catalyst's claim against West Face_ Your clients seek to use 
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the Plan of Arrangement prov1s1ons solely in an attempt to hijack the ongoing 
proceedings between Catalyst and West Face/Moyse, and in so doing deprive Catalyst 
of its procedural and discovery rights in pursuing that action. 

We do not believe that the Court has the jurisdiction to grant the relief requested 
pursuant to the provisions of the OBCA. If you are aware of any case in Canada where a 
Plan of Arrangement has been used in this fashion, we invite you to share it with us at 
your earliest convenience. We also do not believe the Court has the jurisdiction to hear 
and determine the "trial" of our client's claim that Mid-Bowline has presently scheduled 
for the week of January 25, 2016 under the guise of its notice of application to approve 
the proposed Plan of Arrangement. 

To be clear, Catalyst is not interested in holding up a sale of the shares of Wind to 
Shaw. To that end, it proposes the following compromise to resolve the situation so that 
the transaction can proceed in a manner that addresses the concerns of Shaw and Mid
Bowline, and removes the need for the four day hearing scheduled to commence in less 
than three weeks: 

• West Face will agree to place the proceeds of the sale of Wind that it 
receives into escrow pending a final determination of Catalyst's claim; 

• Catalyst will agree to amend its statement of claim to remove the claim for 
a constructive trust over West Face's shares in Wind and to restrict its 
claim to a tracing of the proceeds of the sale of Wind; 

• Following this amendment, the Plan of Arrangement can proceed without 
objection from Catalyst; 

• Catalyst and West Face will agree to the appointment of an ISS to review 
the electronic devices of an agreed upon set of custodians at West Face, 
pursuant to a document review protocol to be agreed upon or settled by the 
Court; and 

• Catalyst and West Face will agree on an expedited discovery and trial 
schedule following receipt of the ISS report, with a goal of completing a trial 
of Catalyst's tracing claim by July 30, 2016. 

We believe this proposed solution represents a fair compromise which protects 
Catalyst's rights in its existing action, while also acknowledging your client's and Shaw's 
alleged interest in proceeding with the sale transaction without delay. Under our 
proposed resolution, there is no need for the Plan of Arrangement to affect Catalyst's 
claim because Shaw will take the Wind shares free and clear of any ownership claim by 
Catalyst. 

In light of the expedited schedule that West Face has imposed, we intend to bring 
our concerns and proposed solution to the attention of Justice Newbould at a 9:30 
appointment at the earliest opportunity, and to raise the fairness and jurisdiction issues 
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as threshold matters that must be determined by the Court before it can consider what 
we now understand to be the true nature of your client's application. 

May I please hear from you without delay so that we can, if necessary, schedule a 
9:30 appointment with Justice Newbould this week or early next week? 

Yours truly, 

Rocco DiPucchio 

RDP/AJW 

5104



TABC 

5105



This is Exhibit "C" referred to in the Affidavit of James A. Riley 
sworn January 25,2016 

LAUREN P.S. EPSTEIN 
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Lauren Epstein 

From: 
Sent: 
To: 
Cc: 
Subject: 

Rocco, 

Milne-Smith, Matthew <MMilne-Smith@dwpv.com> 
January-06-16 1:26 PM 
Lynn Rowley; Carlson, Andrew; 'michael.schafler@dentons.com' 
Rocco DiPucchio; Andrew Winton; Lauren Epstein 
RE: Mid-Bowline Group Corp. 

Your proposed offer is unacceptable to West Face, and therefore to the shareholders of Mid-Bowline. I do not agree 
that we were anything but explicit in our intentions before Justice Newbould, but am available for a 9:30 appointment 
today, tomorrow, Monday or Tuesday. 

Yours very truly, 

Matt 

Matthew Milne-Smith 1 Bio 

155 Wellington Street West 
Toronto. ON M5V 3J7 

T 416.863.5595 
mmilne-smith@dwpv. com 

DAVIES WARD PHILLIPS & VINEBERG LLP 

This e-mail may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately notify us by 
reply e-mail or by telephone (collect if necessary), delete this e-mail and destroy any cop1es 

From: Lynn Rowley [mailto:lrowley@counsel-toronto.com] 
Sent: January 6, 2016 12:56 PM 
To: Milne-Smith, Matthew; Carlson, Andrew; 'michael.schafler@dentons.com' 
Cc: Rocco DiPucchio; Andrew Winton; Lauren Epstein 
Subject: Mid-Bowline Group Corp. 

Please see the attached letter sent on behalf of Rocco DiPucchio. 

lynn Rowley 
Assistant to Shaun F. Laubman 

and Lauren P.S. Epstein 

Direct: (416) 598-8051 

lrowley@counsel-toronto.com 

lax O'Sullivan Usus Gottlieb llP 
Suite 2750, 145 King Street West 

Toronto ON M5H 1J8 Canada 

T 416 598 1744 F 416 598 3730 

Lax 
O'Sullivan 
Usus 
Gottlieb 

1 
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counsel-toronto.com 

This e-mail message is confidential, may be privileged and is intended for the exclusive 
use of the addressee. Any other person is strictly prohibited from disclosing, distributing 
or reproducing it. If the addressee cannot be reached or is unknown to you, please inform 
us immediately by telephone at 416 598 17 44 at our expense and delete this e-mail 
message and destroy all copies. Thank you. 

2 
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This is Exhibit "D" referred to in the Affidavit of James A. Riley 
sworn January 25,2016 

LAUREN P.S. EPSTEIN 
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Andrew Winton 

From: 
Sent: 
To: 
Cc: 

Subject: 

Newbould, Mr. Justice Frank (SCJ) <Frank.Newbould@scj-csj.ca> 
January-11-16 12:23 PM 
Milne-Smith, Matthew 
Thomson, Kent; Carlson, Andrew; Rocco DiPucchio; Andrew Winton; Schafler, Michael 
(michael.schafler@dentons.com); Basmadjian, Ara (ara.basmadjian@dentons.com) 
RE: Re. Mid-Bowline Group Corp., Court File No. CV-15-11238-00CL 

The motion for an extension of time to file the leave application and the leave application will be dealt with together 
with two hours scheduled for Tuesday January 19. You are to all get your material in quickly. Please have that done by 
Friday at the latest. 

From: Milne-Smith, Matthew [mailto:MMilne-Smith@dwpv.com] 
Sent: January-10-16 9:16PM 
To: Newbould, Mr. Justice Frank (SO) 
Cc: Thomson, Kent; Carlson, Andrew; Rocco DiPucchio (rdipucchio@counsel-toronto.com); Andrew Winton 
(awinton@counsel-toronto.com); Schafler, Michael (michael.schafler@dentons.com); Basmadjian, Ara 
(ara.basmadjian@dentons.com) 
Subject: Re. Mid-Bowline Group Corp., Court File No. CV-15-11238-00CL 

Dear Mr. Justice Newbould, 

I apologize for the intrusion, and for the hour of this email. Attached is a very brief response to the Memorandum of 
Catalyst Capital Group Inc. in respect of tomorrow morning's 9:30 appointment. 

Yours very truly, 

Matthew Milne-Smith 

cc. Kent Thomson, Andrew Carlson, Davies Ward Phillips & Vineberg LLP, Counsel to the Applicants 
Michael Schafler, Ara Basmadjian, Dentons LLP, Counsel to Shaw Communications Inc. 

Rocco Di Pucchio, Andrew Winton, Lax O'Sullivan Usus Gottlieb LLP, Counsel to Catalyst Capital Group Inc. 

Matthew Milne-Smith 1 Bio 

155 Wellington Street West 
Toronto, ON M5V 3J7 

T 416.863.5595 
mmilne-smith@dwpv. com 

DAVIES WARD PHILLIPS & VINEBERG LLP 

This e-mail may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately notify us by 
reply e-mail or by telephone (collect if necessary), delete this e-mail and destroy any copies . 

1 
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This is Exhibit "E" referred to in the Affidavit of James A. Riley 
sworn January 25,2016 

LAUREN P.S. EPSTEIN 
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Exhibit D 

Plan of Arrangement 

FORM OF PLAN OF ARRANGEMENT UNDER SECTION 182 OF THE 
BUSINESS CORPORATIONS ACT (ONTARIO) 

1.1 Definitions. 

ARTICLE 1 
INTERPRETATION 

In this Plan of Arrangement, the following words and terms shall have the meanings hereinafter 
set forth : 

"Arrangement" means the arrangement of the Corporation under section 182 of the OBCA on 
the terms and subject to the conditions set out in this Plan of Arrangement, subject to any amendments or 
variations thereto made in accordance with the Arrangement Agreement and Section 5.1 hereof or made 
at the discretion of the Court in the Final Order (with the consent of the Corporation , the Vendors' 
Representatives and Purchaser, each acting reasonably). 

"Arrangement Agreement" means the Arrangement Agreement dated effective December 16, 
2015 among Guarantor, Purchaser, the Corporation and the Vendors providing for, among other things, 
the Arrangement, as amended by amending agreement dated January 25. 2016 a.m:Las the same may 
be further amended, supplemented and/or restated from time to time. 

"Arrangement Resolution" means a special resolution of Shareholders in the form of Exhibit A 
to the Arrangement Agreement. 

"Articles of Arrangement" means the articles of arrangement of the Corporation in respect of the 
Arrangement that are required by the OBCA to be sent to the Director after the Final Order is made, 
which shall be in form and substance satisfactory to the Corporation, the Vendors' Representatives and 
Purchaser, each acting reasonably. 

"business day" means a day, other than a Saturday or Sunday, on which commercial banks in 
Toronto, Ontario and Calgary, Alberta are open for business. 

"Cash Consideration" means an amount per Purchased Share equal to the Purchase Price. 

"Certificate" means the certificate of arrangement giving effect to the Arrangement, issued 
pursuant to subsection 183(2) of the OBCA after the Articles of Arrangement have been filed. 

"Corporation" means Mid-Bowline Group Corp., a corporation existing under the OBCA. 

"Court" means the Superior Court of Justice (Commercial List) in Toronto, Ontario. 

"Director" means the Director appointed pursuant to section 278 of the OBCA. 

"Director Shares'' means any Purchased Shares registered in the name of a director or former 
dlre.ctor of the CoroJlliltion as at December 16. 2015 and as at the Effe~.r:ne.._ 

"Effective Date" means the date of the Certificate. 
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"Effective Time" means 12:01 a.m. (Toronto time) on the Effective Date, or such other time as 
the Corporation, the Vendors' Representatives and Purchaser may agree to in writing before the Effective 
Date. 

"Election Deadline" means 5:00p.m. (Toronto time) on the business day wt1ich is five business 
days preceding the Effective Date. 

"Election Form" means the election form delivered to and specified for use by holders of Eligible 
Option Shares and/or Director Shares. as apollcable. in connection with the Arrangement. 

"Eligible Option Shares" means Purchased Shares acquired pursuant to the exercise of 
Replacement Options that were issued in exchange for Management Options and Former Management 
Options. 

"Exchange Ratio" means, subject to adjustment (if any) as provided in Section 3.5, the ratio of 
the Purchase Price to the Market Price. 

"Final Order" means the order of the Court, in form and substance satisfactory to the 
Corporation, the Vendors' Representatives and Purchaser, each acting reasonably, approving the 
Arrangement, as such order rnay be amended by the Court (with the consent of the Corporation, the 
Vendors' Representatives and Purchaser, each acting reasonably) at any time prior to the Effective Date 
or, if appealed, then unless such appeal is withdrawn or denied, as affirmed or as amended (provided that 
any such amendment is satisfactory to the Corporation, the Vendors' Representatives and Purchaser, 
each acting reasonably) on appeal. 

"Former Shareholders" means, at and following the Effective Time, the holders of Purchased 
Shares immediately prior to the Effective Time. 

"Former Management Options" means the option commitments to acquire an aggregate of 
300,000 shares in the capital of the Corporation at a price of $1.00 per share held by the Former Officers. 

"Former Officers" means each of Simon Lockie and Brice Scheschuk, being the former Chief 
Regulatory Officer and Chief Financial Officer, respectively, of WIND Mobile Corp. 

"Giobalive Options" means the options to acquire an aggregate of 10,000,000 shares in the 
capital of the Corporation at a price of $1 .00 per share held by Globalive Turbine Corp. 1. 

"Guarantor" means Shaw Communications Inc., a corporation existing under the laws of the 
Province of Alberta. 

"Guarantor Shares" means the Class B Non-Voting Participating Shares in the capital of 
Guarantor. 

"Letter of Transmittal" means the letter of transmittal delivered to and specified for use by 
Shareholders in connection with the Arrangement in form and substance satisfactory to the Purchaser 
and the Vendors' Representatives, each acting reasonably; provided, however, that no Letter of 
Transmittal shall be required in respect of Purchased Shares issued pursuant to subsection 3.1(c). 

"Management Options" means the options to acquire shares in the capital of the Corporation 
pursuant to the Option Plan as set out in Schedule B to the Disclosure Letter. 

"Market Price" roeans a per share amount equal to the volume weighted average trading price of 
the Guarantor Shares on the TSX during the last 10 trading days occurring immediately prior to the 
Effective Date. 
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"OBCA" means the Business Corporations Act (Ontario). 

"Option Loan" means the non-interest bearing loan made by the Purchaser to Globalive Turbine 
Corp. 1 in connection with the exercise or deemed exercise of the Globalive Options in accordance with 
this Plan of Arrangement, in an amount equal to the aggregate exercise price in respect of such Options 
as of the Effective Date. 

"Option Plan" means the 2015 Stock Option Plan of the Corporation as adopted by the Board of 
Directors of the Corporation on September 24, 2015, effective as of March 23, 2015, and ratified on 
December 16, 2015, in the form provided to Purchaser. 

"Options" means, collectively, the Management Options, the Globalive Options and the Former 
Management Options. 

"Plan of Arrangement", "hereof" , "herein", "hereto" and like references mean and refer to this 
plan of arrangement, as the same may be amended, supplemented and/or restated from time to time. 

"Purchase Price" has the meaning set forth in the Arrangement Agreement, as such amount may 
be adjusted in accordance with the terms thereof. 

"Purchased Shares" means the issued and outstanding shares in the capital of the Corporation 
as of the Effective Time, including any shares issued on the exercise or deemed exercise of Options in 
accordance with the Arrangement Agreement and this Plan of Arrangement. 

"Purchaser" means 1503357 Alberta Ltd., a corporation existing under the laws of the Province 
of Alberta. 

"Replacement Option" means an option to purchase shares in the capital of the Corporation 
granted in replacement of a Management Option or Former Management Option on the basis set forth in 
subsection 3.1 (b); 

"Shareholders" means the holders of Purchased Shares. 

"Share Consideration" means a number (or fraction) of Guarantor Shares equal to the Exchange 
Ratio per Purchased Share. 

"Tax Act" means the Income Tax Act (Canada). 

"TSX" means the Toronto Stock Exchange. 

"Unvested Options" means all Management Options and Former Management Options that are 
not Vested Options. 

"Vendors" means each of the Persons listed on the execution page of the Arrangement 
Agreement under the heading "Vendors" and each holder of Purchased Shares who becomes a party to 
the Arrangement Aareement by executing lor being deemed to ex~cute) a Joinder Agreement. 

"Vested Options" means the Management Options and Former Management Options that have 
vested prior to the Effective Date in accordance with the terms of the Arrangement Agreement. 

Words and phrases used herein that are defined in the Arrangement Agreement and not defined 
herein shall have the same meaning herein as in the Arrangement Agreement. Words and phrases used 
herein that are defined in the OBCA and not defined herein or in the Arrangement Agreement shall have 
the same meaning herein as in the OBCA, unless the context otherwise requires. 
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1.2 Interpretation Not Affected By Headings, etc. 

The division of this Plan of Arrangement into Articles, Sections and subsections and the insertion 
of headings are for convenience of reference only and shall not affect in any way the meaning or 
interpretation of this Plan of Arrangement. 

1.3 Article References 

Unless the contrary intention appears, references in this Plan of Arrangement to an Article, 
Section or subsection by number or letter or both refer to the Article, Section or subsection respectively, 
bearing that designation in this Plan of Arrangement. 

1.4 Number and Gender 

In this Plan of Arrangement, unless the contrary intention appears, words importing the singular 
include the plural and vice versa, and words importing gender shall include all genders. 

1.5 Date for Any Action 

If the date on which any action is required to be taken hereunder by any of the parties is not a 
business day in the place where the action is required to be taken, such action shall be required to be 
taken on the next succeeding day which is a business day in such place. 

1.6 Statutory References 

Unless otherwise indicated, references in this Plan of Arrangement to any statute includes all 
regulations made pursuant to such statute and the provisions of any statute or regulation which amends, 
supplements or supersedes any such statute or regulation. 

1.7 Currency 

Unless otherwise stated, all references in this Agreement to sums of money are expressed in 
lawful money of Canada. · 

2.1 Arrangement Agreement 

ARTICLE 2 
ARRANGEMENT AGREEMENT 

This Plan of Arrangement is made pursuant to, and is subject to the provisions of, the 
Arrangement Agreement. This Plan of Arrangement shall become effective at, and be binding at and 
after, the Effective Time on the Corporation, Guarantor, Purchaser, the Vendors and all Persons who 
were immediately prior to the Effective Time holders or beneficial owners of Purchased Shares or 
Options. 

3.1 Arrangement 

ARTICLE 3 
ARRANGEMENT 

Commencing at the Effective Time, the following events or transactions shall occur and shall be 
deemed to occur in the following sequence without any further act or formality: 

(a) Purchaser will make the Option Loan to Globalive Turbine Corp. 1 and Globalive Turbine 
Corp. 1 will direct the Purchaser to pay the proceeds of the Option Loan to the 
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Corporation in satisfaction of the exercise price of the Globalive Options in accordance 
with Section 3.1 (c); 

(b) each Vested Option outstanding at the Effective Time will be exchanged for a 
Replacement Option to acquire such number of Purchased Shares that is equal to the 
fraction obtained when the difference, if positive, between the Purchase Price and the 
exercise price of such Option is divided by the Purchase Price; provided, however, that if 
the difference between the Purchase Price and the exercise price of any such Option 
produces a negative amount, then such Option shall be terminated and of no further force 
and effect. All terms and conditions of a Replacement Option shall be the same as the 
Option for which it was exchanged, except that each Replacement Option shall be 
exercisable pursuant hereto at a price of $0.00001 per Purchased Share; notwithstanding 
the foregoing, if it is determined in good fa ith that the excess of the aggregate fair market 
value of the shares of the Corporation subject to a Replacement Option immediately after 
the issuance of the Replacement Option over the aggregate option exercise price for 
such shares pursuant to the Replacement Option (such excess referred to as the "In the 
Money Amount of the Replacement Option") would otherwise exceed the excess of 
the aggregate fair market value of the shares of the Corporation subject to such Vested 
Option immediately before the issuance of the Replacement Option over the aggregate 
option exercise price for such shares pursuant to the Vested Option, (such excess 
referred to as the "In the Money Amount of the Vested Option"), the previous 
provisions shall be modified so that the In the Money Amount of the Replacement Option 
does not exceed the In the Money Amount of the Vested Option, but only to the extent 
necessary to qualify for the provisions of subsection 7(1.4) of the Tax Act. 

(c) each holder of Replacement Options will be deemed to have exercised all such 
Replacement Options and Globalive Turbine Corp. 1 will be deemed to have exercised 
the Globalive Options and (i) holders of Replacement Options will pay the exercise price 
in respect thereof to the Corporation in cash, (ii} the Purchaser will pay the aggregate 
amount loaned to Globalive Turbine Corp. 1 in Section 3.1 (a) above to the Corporation in 
satisfaction of the exercise price thereof and each holder of Replacement Options and 
Globalive Turbine Corp. 1 shall be deemed to have received the number of Purchased 
Shares issuable in respect of each Replacement Option or Globalive Option, as 
applicable, exercised in accordance with this Section 3.1 (c) and (iii) each holder of 
Options who becomes a holder of Purchased Shares pursuant to th is Section 3.1 (c) shall 
be deemed to have executed a Joinder Agreement to the Arrangement Agreement and 
shall be considered a Vendor thereunder; 

(d) (i) each outstanding Purchased Share (other than Eligible Option Shares and Director 
Shares) shall be transferred by the holder thereof to Purchaser in exchange for the Cash 
Consideration therefor, provided that Globa!ive Turbine Corp. 1 will be deemed to have 
directed Purchaser to retain an amount equal to the amount loaned by Purchaser to it to 
acquire Purchased Shares on exercise of the Globalive Options pursuant to Section 
3.1 (a) in repayment of the Option Loan, (ii) the name of such holder shall be removed 
from the register of holders of Purchased Shares in respect of the Purchased Shares so 
transferred and (iii) Purchaser shall be recorded as the registered holder of such 
Purchased Shares so transferred and shall be deemed to be the legal and beneficial 
owner thereof, free and clear of any Encumbrances; 

(e) (i) each outstanding Eligible Option Share and Director Share shall be disposed of by the 
holder thereof to Purchaser in accordance with the election or deemed election of such 
holder pursuant to Section 3.2 in exchange for the Cash Consideration or the Share 
Consideration therefor, (ii) the name of such holder shall be removed from the register of 
holders of Purchased Shares in respect of the Eligible Option Shares and/or Director 
Shares. as aoolicable. so transferred and (iii) the name of such holder shall be added to 
the register of holders of Guarantor Shares in respect of the Share Consideration 
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received by such holder, and Purchaser shall be recorded as the registered holder of 
such Eligible Option Shares and Director Shares so exchanged and shall be deemed to 
be the legal and beneficial owner thereof, free and clear of any Encumbrances; 
notwithstanding the foregoing , if it is determined in good faith that the aggregate fair 
market value of the Guarantor Shares immediately after the issuance of the Guarantor 
Shares would otherwise exceed the fair market value of the Purchased Share exchanged 
for such Guarantor Shares immediately before the issuance of the Guarantor Shares, the 
previous provisions shall be modified so that the aggregate fair market value of such 
Guarantor Shares does not exceed the fair market value of the Purchased Share 
exchanged for such Guarantor Shares, but only to the extent necessary to qualify for the 
provisions of subsection 7(1 .5) of the Tax Act. if applicable; and 

(f) the Option Plan and all Unvested Options shall be terminated and shall be of no further 
force or effect. 

3.2 Election Regarding Eligible Option Shares and Director Shares 

With respect to the exchange of Eligible Option Shares and Director Shares effected pursuant to 
subsection 3.1(e): 

(a) each holder of Elig ible Option Shares and/or Director Shares as applicable. may elect to 
receive either: 

(i) 

(ii) 

(iii) 

Cash Consideration in respect of all Eligible Option Shares and/or Director 
Shares, as applicable held by such holder (with a requirement in the Election 
Form for any holder of Eligible Option Shares other than a Former Officer to 
undertake to apply at least 50% of the net after tax proceeds from SI:IGA~ Cash 
Consideration In respect of such Eligible Option Shares to acquire Guarantor 
Shares in the market through a broker designated by Guarantor); 

Cash Consideration in respect of up to 50% of the Eligible Option Shares .an.d.LQr 
Director Shares. as applicable held by such holder and Share Consideration in 
respect of the remaining Eligible Option Shares and/or Director Shares as 
.aRPiicable. held by such holder; or 

Share Consideration in respect of all El igible Option Shares and/or Director 
Shares as applicable. held by such holder; 

(b) the election provided for in subsection 3.2(a) shall be made by each holder of Eligible 
Option Shares and/or Director Shares. as appllcable=by delivery to Purchaser, prior to 
the Election Deadline, of a duly completed Election Form indicating such holder's 
election ;·.aRG 

(c) any holder of Eligible Option Shares who does not deliver to Purchaser a duly completed 
Election Form prior to the Election Deadline shall be deemed to have elected to receive 
the Share Consideration pursuant to clause (iii ) of subsection 3.2(a) in respect of such 
Eligible Option Shares.,.-~ 

(d) any holder of Director Shares who does not deliver to Purchaser a duly completed 
Election Form prior to the Election Deadline shall be deemed to have elected to receive 
the Cash Consideration pursuant to clause li} of subsection 3.2(a) in respect of such 
Director Shares, 
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3.3 Letters of Transmittal and Election Forms 

Any Letter of Transmittal and Election Form, once delivered to Purchaser, shall be irrevocable 
and may not be withdrawn by a Shareholder. 

3.4 No Fractional Guarantor Shares and Rounding of Cash Consideration 

(a) In no event shall any fractional Guarantor Shares be issued under this Plan of 
Arrangement. Where the aggregate number of Guarantor Shares to be issued to a 
Shareholder as consideration under this Plan of Arrangement would result in a fraction of 
a Guarantor Share being issuable, the number of Guarantor Shares to be issued to such 
Shareholder shall be rounded down to the closest whole number and no additional 
consideration shall be provided to such Shareholder in lieu of the issuance of a fractional 
Guarantor Share. 

(b) If the aggregate cash amount which a Shareholder is entitled to receive under this Plan of 
Arrangement would otherwise include a fraction of $0.01, then the aggregate cash 
amount to which such Shareholder shall be entitled to receive shall be rounded down to 
the nearest whole $0.01 . 

3.5 Adjustments to Exchange Ratio 

The Exchange Ratio shall be adjusted to reflect fully the effect of any stock split, stock dividend 
(including any dividend or distribution of securities convertible into Guarantor Shares or Purchased 
Shares, other than stock dividends paid in lieu of ordinary course dividends), consolidation, 
reorganization, amalgamation, arrangement, recapitalization or other like change with respect to 
Guarantor Shares or Purchased Shares occurring after the date of the Arrangement Agreement (and not 
in breach of the terms of the Arrangement Agreement) and prior to the Effective Time. 

ARTICLE 4 
DELIVERY OF CONSIDERATION 

4.1 Delivery of Share Consideration and Cash Consideration 

(a) At the Effective Time, upon confirmation by Purchaser that certificates representing all of 
the Purchased Shares (other than any certificates in respect of Purchased Shares issued 
pursuant to Section 3.1 (c)) have been delivered to the Purchaser together with duly 
completed Letters of Transmittal in respect thereof, the Purchaser shall (i) pay, or cause 
to be paid to Davies Ward Phillips & Vineberg LLP, in trust for and on behalf of the 
Vendors, in cash by way of wire or electronic transfer of immediately available funds to 
such bank account specified in writing by the Vendors' Representatives (or such other 
means as may be agreed to by Purchaser and the Vendors' Representatives) an amount 
equal to the aggregate Cash Consideration payable pursuant to Article 3 less the amount 
of the Option Loan and (ii) deliver or caused to be delivered to the applicable Vendors 
certificates (or, at Purchaser's option, evidence of direct registration) representing the 
number of Guarantor Shares that each Vendor is entitled to receive under the 
Arrangement. 

(b) Subject to Article 10 of the Arrangement Agreement, the Vendors' Representatives shall 
cause Davies Ward Phillips & Vineberg LLP to release to each Vendor such portion of 
the aggregate Cash Consideration to which such holder is entitled pursuant to Article 3. 
For the avoidance of doubt, Globalive Turbine Corp. 1 's entitlement to the aggregate 
Cash Consideration shall be calculated net of the amount of the Option Loan made to 
Globalive Turbine Corp. 1 in accordance with Section 3.1 (a). 
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4.2 Lost Certificates 

In the event any certificate which immediately prior to the Effective Time represented one or more 
outstanding Purchased Shares that were exchanged pursuant to subsections 3.1 (d) or 3.1 (e) shall have 
been lost, stolen or destroyed, upon the making of an affidavit of that fact by the Person claiming such 
certificate to be lost, stolen or destroyed, Purchaser will deliver in exchange for such lost, stolen or 
destroyed certificate, the cash amount or the Guarantor Shares, or any combination thereof, that such 
Person is entitled to receive pursuant to subsection 3.1 (d) or 3.1 (e). When authorizing the delivery of 
such consideration in exchange for any lost, stolen or destroyed certificate, the Person to whom the 
consideration is being delivered shall, as a cond ition precedent to the delivery of such consideration, give 
a bond satisfactory to Guarantor and Purchaser in such sum as Guarantor and Purchaser may direct, or 
otherwise indemnify Guarantor and Purchaser in a manner satisfactory to Guarantor and Purchaser 
against any claim that may be made against Guarantor or Purchaser with respect to the certificate alleged 
to have been lost, stolen or destroyed. 

4.3 Withholding Rights 

Guarantor and Purchaser shall deduct and withhold from any consideration otherwise payable to 
any holder of Eligible Option Shares or Director Shares such amounts as Guarantor or Purchaser are 
required to deduct and withhold with respect to such payment under the Tax Act, the United States 
Internal Revenue Code of 1986 or any provision of provincial , state, local or foreign tax law, in each case 
as amended. To the extent that amounts are so withheld, such withheld amounts shall be treated for all 
purposes hereof as having been paid to the holder of the Eligible Option Shares or Director Shares. as 
applicable. in respect of which such deduction and withholding was made, provided that such withheld 
amounts are actually remitted to the appropriate taxing authority. The determination of whether an 
amount is required to be deducted or withheld shall be at the sole discretion of Guarantor and Purchaser. 

4.4 No Liens 

Any exchange or transfer of securities pursuant to this Plan of Arrangement shall be free and 
clear of any Encumbrances, adverse claims or other claims of third parties of any kind. 

4.5 Paramountcy 

From and after the Effective Time: (i) this Plan of Arrangement shall take precedence and priority 
over any and all Purchased Shares or Options issued prior to the Effective Time; (ii) the rights and 
obligations of the Former Shareholders and the former holders of Options shall be solely as provided for 
in this Plan of Arrangement; and (iii) all actions, causes of action, claims or proceedings (actual or 
contingent and whether or not previously asserted) based on or in any way relating to any Purchased 
Shares or Options shall be deemed to have been settled, compromised , released and determined without 
liability except as set forth herein~· provided however. that nothing in this section 4 5 shall be construed 
to extinguish the right of The Catalyst Capital Group Inc to continue to assert its claims against West 
Face Capital Inc in Ontario Superior Court of Justice Court File No· CV-14-507120 (provided that the 
potential liability of West Face Capital Inc. is limited to the net profit of West Face Capital Inc. in respect of 
this Arrangement) with the exception of any constructive trust or equivalent remedy which shall be 
deemed to have been settled compromised released and determined without liability. along with all other 
claims in this section 4.5 

ARTICLE 5 
AMENDMENTS 

5.1 Amendments to Plan of Arrangement 

(a) The Corporation, the Vendors' Representatives and Purchaser may amend, modify 
and/or supplement this Plan of Arrangement at any time and from time to time prio,r to the 
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Effective Time, provided that each such amendment, modification and/or supplement 
must: (i} be set out in writing; (ii) be approved by the Corporation, the Vendors' 
Representatives and Purchaser; and (ii i) be filed with the Court. 

(b) Any amendment, modification or supplement to this Plan of Arrangement that is directed 
by the Court shall be effective only if: (i) it is consented to in writing by each of the 
Corporation, the Vendors' Representatives and Purchaser (in each case, acting 
reasonably); and (ii) if required by the Court, it is consented to by Shareholders, voting in 
the manner directed by the Court. 

(c) Any amendment, modification or supplement to this Plan of Arrangement may be made 
following the Effective Date unilaterally by Purchaser, provided that it concerns a matter 
that is solely of an administrative nature required to better give effect to the administrative 
implementation of this Plan of Arrangement and is not adverse to the interests of any 
Former Shareholder or former holders of Options. 

6.1 Further Assurances 

ARTICLE 6 
FURTHER ASSURANCES 

Notwithstanding that the transactions and events set out herein shall occur and shall be deemed 
to occur in the order set out in this Plan of Arrangement without any further act or formality, each of the 
Parties to the Arrangement Agreement shall make, do and execute, or cause to be made, done and 
executed, all such further acts, deeds, agreements, transfers, assurances, instruments or documents as 
may reasonably be required by either of them in order to further document or evidence any of the 
transactions or events set out herein. 

5122



Document comparison by Workshare Compare on January 24, 2016 10:53:28 
PM 
Input: 

Document 1 ID 
fi le:/1\\dwpv.com\dfs\RProfiles\Toronto\UserData\kgreensp\ 
Desktop\Chinook Plan of Arrangement. DOCX 

Description Chinook Plan of Arrangement 
Document 2 ID PowerDocs ://TOR DOC U M ENTS/3299309/4 

Description 
TOR DOCUMENTS-#3299309-v4-Chinook -- -
_Amended Plan of Arrangement 

Rendering set DWPV (with strikethrough for delete) 

Legend: 

InsertiQll 

Qe.l~lt 

<Me-vee €res~ > 

<Moved tq _ _> 

Style change 

Format change 

.\4-t·~~~.,:.(:~-:Ap~":~ ":""h:~T-·I·~~:-;+: 

Inserted cell 

Deleted cell 

Moved cell 

Split/Merged cell 

Padding cell 

Statistics: 

Count 

Insertions 27 

Deletions 6 

Moved from 0 

Moved to 0 

Style change 0 

Format changed 0 

Total changes 33 

5123



TABF 

5124



This is Exhibit "F" referred to in the Affidavit of James A. Riley 
sworn January 25,2016 

Commissioner for Taking Affidavits (or as may be) 

LAUREN P.S. EPSTEIN 

5125



Commercial List File No.: 
Superior Court File No.: CV-14-507120 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

BETWEEN: 

THE CATALYST CAPITAL GROUP INC. 

Plaintiff /Responding Party 

-and-

BRANDON MOYSE and WEST FACE CAPITAL INC. 

NOTICE OF MOTION 
(Motion for Trial of an Issue) 

Defendants/Moving Party 

The Plaintiffs will make a motion to the Honourable Mr. Justice Newbould, 

on January 25, 2016, at 330 University Avenue, Toronto, ON. 

PROPOSED METHOD OF HEARING: The motion is to be heard : 

D in writing under subrule 37.12.1 ( 1) because it is on consent or unopposed or made 
without notice; 

D in writing as an opposed motion under subrule 37.12.1(4); 

0 orally. 

THE MOTION IS FOR: 

1. To the extent necessary, an Order directing the trial of an issue in this 

action concerning Catalyst's claims pertaining to the acquisition or sale West Face 
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Capital Inc. of an indirect interest in WIND Mobile Inc. (the "WIND Claim"), to be heard 

by Mr. Justice Newbould of the Commercial List on an expedited basis on a date to be 

fixed by Mr. Justice Newbould. 

2. That the trial of an issue referred to in paragraph 1 be heard by Mr. Justice 

Newbould prior to, at the same time as or following the Plan of Arrangement approval 

hearing in Commercial List Court File No. CV-11238-00CL (the "Arrangement 

Application"); 

3. To the extent necessary, an Order prior to or at the same time as the trial 

of an issue dismissing Catalyst's claim for a constructive trust in respect of the WIND 

Claim and confining Catalyst's claim to an accounting of the net profits received by West 

Face in respect of the WIND Claim; 

4. An Order permitting this motion to be heard on an expedited basis; and 

5. Such further and other relief as counsel may request and this Court may 

deem just. 

The Grounds for the Motion Are: 

6. Mid-Bowline Group Corp. is the indirect owner of all of the outstanding 

shares of WIND Mobile Corp. West Face Capital Inc is one of the four principal owners 

of Mid-Bowline. 

7. The shareholders of Mid-Bowline have entered into an Arrangement 

Agreement providing for the sale to an affiliate of Shaw Communications Inc. of Mid

Bowline and its indirect interest in WIND Mobile. 
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8. Pursuant to the Arrangement Agreement, Mid-Bowline has commenced 

the Arrangement Application. The Arrangement Agreement has been unanimously 

approved by the shareholders and Directors of WIND. 

9. The arrangement of Mid-Bowline was necessary because of Catalyst's 

claim for a constructive trust in relation to its WIND Claim in this action. Shaw requires 

free and clear title to the shares of WIND. 

10. Catalyst has neither asserted a claim over the shares of WIND not owned 

by West Face, nor asserted any claim for damages in respect of its WIND Claim beyond 

West Face's net profits in respect of its investment in WIND. 

11. To the extent that it is necessary to resolve Catalyst's claim for a 

constructive trust over the shares of WIND controlled by West Face, Catalyst's claim in 

that regard must be decided before or at the same time as the hearing of the 

Arrangement Application. 

12. The issues raised by Catalyst's claim for a constructive trust are the same 

issues at stake in the Arrangement Application. There is no challenge or objection to the 

Arrangement Application other than by Catalyst. 

THE FOLLOWING EVIDENCE WILL BE RELIED UPON at the hearing of the motion 

13. The pleadings and proceedings herein; 

14. Various affidavits filed by the Applicant in respect of the Arrangement 

Application; and 
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15. Such further and other evidence as counsel may advise and this 

Honourable Court may permit. 

January 25, 2016 DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto, ON M5V 3J7 

Kent E. Thomson (LSUC #24264J) 
Matthew Milne-Smith (LSUC #44266P) 

Tel.: 416.863.0900 
Fax: 416.863.0871 

Lawyers for the Defendant, 
West Face Capital Inc. 
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THE CATALYST CAPITAL GROUP INC 
(Plaintiff) and 

BRANDON MOYSE et al. 
(Defendants) Commercial List File No.: 

Court File No.: CV-14-507120 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(Divisional Court) 

Proceeding commenced at Toronto 

NOTICE OF MOTION 
(Motion For Trial of An Issue) 

DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto, ON M5V 3J7 

Kent E. Thomson (LSUC #24264J) 
Matthew Milne-Smith LSUC #44266P 

Tel: 416.863.0900 
Fax: 416.863.0871 

Lawyers for the Defendant, 
West Face Capital Inc. 

\]\ 

~ 
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MID-BOWLINE GROUP CORP. 
Applicant 

-and- THE CATALYST CAPITAL GROUP INC. et al. 
Respondents 

Court File No. CV-15-11238-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

PROCEEDING COMMENCED AT 
TORONTO 

AFFIDAVIT OF JAMES A. RILEY 

LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Counsel 
Suite 2750, 145 King Street West 
Toronto ON M5H 118 

Rocco DiPucchio LSUC#: 38185I 
rdipucchio@counsel-toronto.com 

Tel: 416 598-2268 

Andrew Winton LSUC#: 54473I 
awinton@counsel-toronto.com 

Tel: 416 644 5342 

Lauren P. S. Epstein LSUC#: 640150 
lepstein@counsel-toronto.com 

Tel: 416 645 5078 
Fax: 416 598 3730 

Lawyers for the Respondent, 
The Catalyst Capital Group Inc. 

~ 
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IN THE MATTER OF the Business Corporations Act, R.S.O. 1990, c. B.16, as amended, Section 182 
AND IN THE MATTER OF Rule 14.05(2) ofthe Rules of Civil Procedure 
AND IN THE MATTER OF a proposed arrangement involving Mid-Bowline Group Corp., its shareholders 
and optionholders, Shaw Communications Inc., and 1503357 Alberta Ltd. 

Court File No. CV-15-11238-00CL 
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COMMERCIAL LIST 
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LAX O'SULLIVAN LISUS GOTTLIEB LLP 
Counsel 
Suite 2750, 145 King Street West 
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Rocco DiPucchio LSUC#: 38185I 
rdipucchio@counsel-toronto.com 

Tel: 416 598-2268 
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Drover, Lisa

From: Rocco DiPucchio <rdipucchio@counsel-toronto.com>
Sent: January 31, 2016 1:42 PM
To: Milne-Smith, Matthew; Lauren Epstein
Cc: Thomson, Kent; Schafler, Michael (michael.schafler@dentons.com); Robert A. Centa 

(robert.centa@paliareroland.com); Basmadjian, Ara (ara.basmadjian@dentons.com)
Subject: Re: WIND Mobile

 
Matt,  
 
I am writing to advise that I have received instructions from my client to withdraw the claim for a constructive 
trust over the shares of Wind Mobile as pled in our statement of claim against West Face and Moyse.  I will be 
advising Justice Newbould of this tomorrow and will undertake to the Court to amend the claim accordingly in 
due course.  
 
In my view,  this renders the Plan unnecessary based on your client's representation to the Court that the matter 
can proceed by way of Share Purchase Agreement but for the constructive trust claim. Alternatively,  the Plan 
certainly would not need to,  and should not,  affect any of my client's other claims as pleaded or potential,  as 
you seemed to acknowledge in our last 9:30 with Justice Newbould.   
 
This leaves the issue of setting a schedule for the trial of our client's claim against West Face and 
Moyse,  which we will be submitting no longer needs to happen by March 1 in view of my advice. We will be 
asking for the Court to set a schedule and trial dates that accommodate my other obligations over the next few 
months so that I can continue to represent Catalyst.  I am of course willing to discuss reasonable scheduling 
with you and Mr. Centa today or tomorrow morning.  
 
 
 
 
Rocco DiPucchio  
Lax O'Sullivan Lisus Gottlieb LLP  
(416) 598-2268  
 
 
 
 
-------- Original message -------- 
From: "Milne-Smith, Matthew" <MMilne-Smith@dwpv.com>  
Date: 01-29-2016 22:08 (GMT-05:00)  
To: Rocco DiPucchio <rdipucchio@counsel-toronto.com>, Lauren Epstein <lepstein@counsel-toronto.com>  
Cc: "Thomson, Kent" <KentThomson@dwpv.com>, "Schafler, Michael (michael.schafler@dentons.com)" 
<michael.schafler@dentons.com>, "Robert A. Centa (robert.centa@paliareroland.com)" 
<robert.centa@paliareroland.com>, "Basmadjian, Ara (ara.basmadjian@dentons.com)" 
<ara.basmadjian@dentons.com>  
Subject: WIND Mobile  

Rocco, 
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In paragraph 50(i) of his Reasons, Justice Newbould directed us to attend on February 1 at 9:30 to resolve the issues to 
be tried beginning February 22, 2016.  
  
The defendants, West Face Capital Inc. and Brandon Moyse, propose the following issues for trial relating to Catalyst’s 
claim for breach of confidence in respect of WIND Mobile: 
  

1.       Did Brandon Moyse convey confidential information belonging to Catalyst, about WIND Mobile, to West 
Face? 

2.       If the answer to the first question is “Yes”, did West Face misuse such information in its efforts to acquire 
securities and any other interests in WIND Mobile in 2014?  

3.       If the answer to the second question is “Yes”, what was the cause of Catalyst’s failure to acquire those 
securities and any other interests in WIND Mobile, and was that cause attributable to West Face’s conduct?

  
During our telephone conversation yesterday, you mentioned that Catalyst needs to conduct an examination for 
discovery of West Face before trial. While this is not contemplated by paragraph 50 of Justice Newbould’s Reasons, in 
the spirit of co-operation West Face is willing to produce Tony Griffin for a full additional day of examination by Catalyst. 
Please advise at your earliest convenience when you wish to conduct the examination. 
  
I also attach an amendment to art. 4.5 of the Plan of Arrangement that you and counsel to Shaw have proposed. I have 
used a clean version as we have re-structured the paragraph. We are willing to accept this language provided that we 
maintain the February 22, 2016 trial date. 
  
Yours very truly, 
  
Matt 
  
 

 
 
Matthew Milne-Smith | Bio 

155 Wellington Street West 
Toronto, ON M5V 3J7 

T 416.863.5595 
mmilne-smith@dwpv.com

 
DAVIES WARD PHILLIPS & VINEBERG LLP 

This e-mail may contain confidential information which may be protected by legal privilege. If you are not the intended recipient, please immediately notify us by 
reply e-mail or by telephone (collect if necessary), delete this e-mail and destroy any copies. 
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Commercial List Court File No. CV-15-11238-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE ) WEDNESDAY, THE 3RD DAY 
) 

MR. JUSTICE NEWBOULD ) OF FEBRUARY, 2016 

IN THE MATTER OF the Business Corporations Act, R.S.O. 
1990, c. B.16, as amended, Section 182 

AND IN THE MATTER OF Rule 14.05(2) of the Rules of Civil 
Procedure, R.R.O. 1990, Reg. 194 

AND IN THE MATTER OF a proposed arrangement 
involving Mid-Bowline Group Corp., its shareholders and 
optionholders, Shaw Communications Inc., and 1503357 
Alberta Ltd. 

ORDER 

THIS APPLICATION, made by the Applicant, Mid-Bowline Group Corp. 

("Mid-Bowline"), pursuant to section 182 of the Business Corporations Act, R.S.O. 

1990, c. B.16, as amended (the "OBCA"), for an Order approving a proposed Plan of 

Arrangement of Mid-Bowline was heard on January 25, 2016 at the Court House at 330 

University Avenue, Toronto, Ontario, and Reasons for Judgment were released on 

January 26, 2016. These Reasons directed that the parties attend a 9:30 a.m. 

appointment on February 1, 2016. A further 9:30 a.m. appointment was held this day. 

ON READING the materials filed by the Applicant and by The Catalyst 

Capital Group Inc. ("Catalyst"), and on hearing the submissions of counsel for the 

5155



- 2 -

Applicant, counsel for Shaw Communications Inc. ("Shaw"), counsel for Catalyst, and 

counsel for Brandon Moyse, respectively; 

2016 that Catalyst had agreed to withdraw, with prejudice, any constructive trust claim 

over or in relation to the interests in the Applicant and WIND Mobile Corp. being 

acquired by Shaw pursuant to the Plan of Arrangement, as amended, and on being 

advised of Catalyst's undertaking to amend its pleading in the Superior Court of Justice 

proceeding bearing Court File No. CV-14-507120 to that effect; 

AND ON BEING ADVISED that the Application is now proceeding on 

consent on the basis of the Plan of Arrangement, as amended; 

AND UPON BEING SATISFIED that: (i) the Plan of Arrangement, as 

amended, fulfills the statutory requirements for an arrangement as set out in section 182 

of the OBCA; and (ii) the terms and conditions of the Plan of Arrangement, as amended, 

are fair and reasonable. 

1. THIS COURT ORDERS that the Arrangement, as described in the Plan of 

Arrangement attached as Schedule "A" to this Order, shall be and is hereby approved. 

2. THIS COURT ORDERS that the Applicant shall be entitled to seek leave 

to vary this Order upon such terms and upon giving such notice as this Court may 

direct, to seek the advice and directions of this Court as to the implementation of this 

Order, and to apply for such further order or orders as may be appropriate. 

AND ON BEING ADVISED at the 9:30 a.m. appointment on February 1 

ENTERED AT / INSCRIT A TORONTO 
ON / BOOK NO: 
LE / DANS LE REGISTRE NO,: 

FEB 
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Exhibit D 

Plan of Arrangement 

FORM OF PLAN OF ARRANGEMENT UNDER SECTION 182 OF THE 
BUSINESS CORPORATIONS ACT (ONTARIO) 

ARTICLE 1 
INTERPRETATION 

1.1 Definitions. 

In this Plan of Arrangement, the following words and terms shall have the meanings hereinafter 
set forth: 

"Arrangement" means the arrangement of the Corporation under section 182 of the OBCA on 
the terms and subject to the conditions set out in this Plan of Arrangement, subject to any amendments or 
variations thereto made in accordance with the Arrangement Agreement and Section 5.1 hereof or made 
at the discretion of the Court in the Final Order (with the consent of the Corporation, the Vendors' 
Representatives and Purchaser, each acting reasonably). 

"Arrangement Agreement" means the Arrangement Agreement dated effective December 16, 
2015 among Guarantor, Purchaser, the Corporation and the Vendors providing for, among other things, 
the Arrangement, as amended by amending agreement dated January 25, 2016, and as the same may 
be further amended, supplemented and/or restated from time to time. 

"Arrangement Resolution" means a special resolution of Shareholders in the form of Exhibit A 
to the Arrangement Agreement. 

"Articles of Arrangement" means the articles of arrangement of the Corporation in respect of the 
Arrangement that are required by the OBCA to be sent to the Director after the Final Order is made, 
which shall be in form and substance satisfactory to the Corporation, the Vendors' Representatives and 
Purchaser, each acting reasonably. 

"business day" means a day, other than a Saturday or Sunday, on which commercial banks in 
Toronto, Ontario and Calgary, Alberta are open for business. 

"Cash Consideration" means an amount per Purchased Share equal to the Purchase Price. 

"Certificate" means the certificate of arrangement giving effect to the Arrangement, issued 
pursuant to subsection 183(2) of the OBCA after the Articles of Arrangement have been filed. 

"Corporation" means Mid-Bowline Group Corp., a corporation existing under the OBCA, 

"Court" means the Superior Court of Justice (Commercial List) in Toronto, Ontario. 

"Director" means the Director appointed pursuant to section 278 of the OBCA. 

"Director Shares" means any Purchased Shares registered in the name of a director or former 
director of the Corporation as at December 16, 2015 and as at the Effective Time. 

"Effective Date" means the date of the Certificate. 

19817649_4|NATDOCS 

5158



- 2  -

"Effective Time" means 12:01 a.m. (Toronto time) on the Effective Date, or such other time as 
the Corporation, the Vendors' Representatives and Purchaser may agree to in writing before the Effective 
Date. 

"Election Deadline" means 5:00 p.m. (Toronto time) on the business day which is five business 
days preceding the Effective Date. 

"Election Form" means the election form delivered to and specified for use by holders of Eligible 
Option Shares and/or Director Shares, as applicable, in connection with the Arrangement. 

"Eligible Option Shares" means Purchased Shares acquired pursuant to the exercise of 
Replacement Options that were issued in exchange for Management Options and Former Management 
Options. 

"Exchange Ratio" means, subject to adjustment (if any) as provided in Section 3.5, the ratio of 
the Purchase Price to the Market Price. 

"Final Order" means the order of the Court, in form and substance satisfactory to the 
Corporation, the Vendors' Representatives and Purchaser, each acting reasonably, approving the 
Arrangement, as such order may be amended by the Court (with the consent of the Corporation, the 
Vendors' Representatives and Purchaser, each acting reasonably) at any time prior to the Effective Date 
or, if appealed, then unless such appeal is withdrawn or denied, as affirmed or as amended (provided that 
any such amendment is satisfactory to the Corporation, the Vendors' Representatives and Purchaser, 
each acting reasonably) on appeal. 

"Former Shareholders" means, at and following the Effective Time, the holders of Purchased 
Shares immediately prior to the Effective Time. 

"Former Management Options" means the option commitments to acquire an aggregate of 
300,000 shares in the capital of the Corporation at a price of $1.00 per share held by the Former Officers. 

"Former Officers" means each of Simon Lockie and Brice Scheschuk, being the former Chief 
Regulatory Officer and Chief Financial Officer, respectively, of WIND Mobile Corp. 

"Globalive Options" means the options to acquire an aggregate of 10,000,000 shares in the 
capital of the Corporation at a price of $1.00 per share held by Globalive Turbine Corp. 1. 

"Guarantor" means Shaw Communications Inc., a corporation existing under the laws of the 
Province of Alberta. 

"Guarantor Shares" means the Class B Non-Voting Participating Shares in the capital of 
Guarantor. 

"Letter of Transmittal" means the letter of transmittal delivered to and specified for use by 
Shareholders in connection with the Arrangement in form and substance satisfactory to the Purchaser 
and the Vendors' Representatives, each acting reasonably: provided, however, that no Letter of 
Transmittal shall be required in respect of Purchased Shares issued pursuant to subsection 3.1(c). 

"Management Options" means the options to acquire shares in the capital of the Corporation 
pursuant to the Option Plan as set out in Schedule B to the Disclosure Letter. 

"Market Price" means a per share amount equal to the volume weighted average trading price of 
the Guarantor Shares on the TSX during the last 10 trading days occurring immediately prior to the 
Effective Date. 
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"OBCA" means the Business Corporations Act (Ontario). 

"Option Loan" means the non-interest bearing loan made by the Purchaser to Globalive Turbine 
Corp. 1 in connection with the exercise or deemed exercise of the Globalive Options in accordance with 
this Plan of Arrangement, in an amount equal to the aggregate exercise price in respect of such Options 
as of the Effective Date. 

"Option Plan" means the 2015 Stock Option Plan of the Corporation as adopted by the Board of 
Directors of the Corporation on September 24, 2015, effective as of March 23, 2015, and ratified on 
December 16, 2015, in the form provided to Purchaser. 

"Options" means, collectively, the Management Options, the Globalive Options and the Former 
Management Options. 

"Plan of Arrangement", "hereof", "herein", "hereto" and like references mean and refer to this 
plan of arrangement, as the same may be amended, supplemented and/or restated from time to time. 

"Purchase Price" has the meaning set forth in the Arrangement Agreement, as such amount may 
be adjusted in accordance with the terms thereof. 

"Purchased Shares" means the issued and outstanding shares in the capital of the Corporation 
as of the Effective Time, including any shares issued on the exercise or deemed exercise of Options in 
accordance with the Arrangement Agreement and this Plan of Arrangement. 

"Purchaser" means 1503357 Alberta Ltd., a corporation existing under the laws of the Province 
of Alberta. 

"Replacement Option" means an option to purchase shares in the capital of the Corporation 
granted in replacement of a Management Option or Former Management Option on the basis set forth in 
subsection 3.1(b); 

"Shareholders" means the holders of Purchased Shares. 

"Share Consideration" means a number (or fraction) of Guarantor Shares equal to the Exchange 
Ratio per Purchased Share. 

"Tax Act" means the Income Tax Act (Canada). 

"TSX" means the Toronto Stock Exchange. 

"Unvested Options" means all Management Options and Former Management Options that are 
not Vested Options. 

"Vendors" means each of the Persons listed on the execution page of the Arrangement 
Agreement under the heading "Vendors" and each holder of Purchased Shares who becomes a party to 
the Arrangement Agreement by executing (or being deemed to execute) a Joinder Agreement. 

"Vested Options" means the Management Options and Former Management Options that have 
vested prior to the Effective Date in accordance with the terms of the Arrangement Agreement. 

Words and phrases used herein that are defined in the Arrangement Agreement and not defined 
herein shall have the same meaning herein as in the Arrangement Agreement. Words and phrases used 
herein that are defined in the OBCA and not defined herein or in the Arrangement Agreement shall have 
the same meaning herein as in the OBCA, unless the context otherwise requires. 
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1.2 Interpretation Not Affected Bv Headings, etc. 

The division of this Plan of Arrangement into Articles, Sections and subsections and the insertion 
of headings are for convenience of reference only and shall not affect in any way the meaning or 
interpretation of this Plan of Arrangement. 

1.3 Article References 

Unless the contrary intention appears, references in this Plan of Arrangement to an Article, 
Section or subsection by number or letter or both refer to the Article, Section or subsection respectively, 
bearing that designation in this Plan of Arrangement. 

1.4 Number and Gender 

In this Plan of Arrangement, unless the contrary intention appears, words importing the singular 
include the plural and vice versa, and words importing gender shall include all genders. 

1.5 Date for Any Action 

If the date on which any action is required to be taken hereunder by any of the parties is not a 
business day in the place where the action is required to be taken, such action shall be required to be 
taken on the next succeeding day which is a business day in such place. 

1.6 Statutory References 

Unless otherwise indicated, references in this Plan of Arrangement to any statute includes all 
regulations made pursuant to such statute and the provisions of any statute or regulation which amends, 
supplements or supersedes any such statute or regulation. 

1.7 Currency 

Unless otherwise stated, all references in this Agreement to sums of money are expressed in 
lawful money of Canada. 

ARTICLE 2 
ARRANGEMENT AGREEMENT 

2.1 Arrangement Agreement 

This Plan of Arrangement is made pursuant to, and is subject to the provisions of, the 
Arrangement Agreement. This Plan of Arrangement shall become effective at, and be binding at and 
after, the Effective Time on the Corporation, Guarantor, Purchaser, the Vendors and all Persons who 
were immediately prior to the Effective Time holders or beneficial owners of Purchased Shares or 
Options. 

ARTICLE 3 
ARRANGEMENT 

3.1 Arrangement 

Commencing at the Effective Time, the following events or transactions shall occur and shall be 
deemed to occur in the following sequence without any further act or formality: 

(a) Purchaser will make the Option Loan to Globalive Turbine Corp. 1 and Globalive Turbine 
Corp. 1 will direct the Purchaser to pay the proceeds of the Option Loan to the 
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Corporation in satisfaction of the exercise price of the Globalive Options in accordance 
with Section 3.1(c); 

(b) each Vested Option outstanding at the Effective Time will be exchanged for a 
Replacement Option to acquire such number of Purchased Shares that is equal to the 
fraction obtained when the difference, if positive, between the Purchase Price and the 
exercise price of such Option is divided by the Purchase Price; provided, however, that if 
the difference between the Purchase Price and the exercise price of any such Option 
produces a negative amount, then such Option shall be terminated and of no further force 
and effect. All terms and conditions of a Replacement Option shall be the same as the 
Option for which it was exchanged, except that each Replacement Option shall be 
exercisable pursuant hereto at a price of $0.00001 per Purchased Share; notwithstanding 
the foregoing, if it is determined in good faith that the excess of the aggregate fair market 
value of the shares of the Corporation subject to a Replacement Option immediately after 
the issuance of the Replacement Option over the aggregate option exercise price for 
such shares pursuant to the Replacement Option (such excess referred to as the "In the 
Money Amount of the Replacement Option") would otherwise exceed the excess of 
the aggregate fair market value of the shares of the Corporation subject to such Vested 
Option immediately before the issuance of the Replacement Option over the aggregate 
option exercise price for such shares pursuant to the Vested Option, (such excess 
referred to as the "In the Money Amount of the Vested Option"), the previous 
provisions shall be modified so that the In the Money Amount of the Replacement Option 
does not exceed the In the Money Amount of the Vested Option, but only to the extent 
necessary to qualify for the provisions of subsection 7(1.4) of the Tax Act. 

(c) each holder of Replacement Options will be deemed to have exercised all such 
Replacement Options and Globalive Turbine Corp. 1 will be deemed to have exercised 
the Globalive Options and (i) holders of Replacement Options will pay the exercise price 
in respect thereof to the Corporation in cash, (ii) the Purchaser will pay the aggregate 
amount loaned to Globalive Turbine Corp. 1 in Section 3.1(a) above to the Corporation in 
satisfaction of the exercise price thereof and each holder of Replacement Options and 
Globalive Turbine Corp. 1 shall be deemed to have received the number of Purchased 
Shares issuable in respect of each Replacement Option or Globalive Option, as 
applicable, exercised in accordance with this Section 3.1(c) and (iii) each holder of 
Options who becomes a holder of Purchased Shares pursuant to this Section 3.1(c) shall 
be deemed to have executed a Joinder Agreement to the Arrangement Agreement and 
shall be considered a Vendor thereunder; 

(d) (i) each outstanding Purchased Share (other than Eligible Option Shares and Director 
Shares) shall be transferred by the holder thereof to Purchaser in exchange for the Cash 
Consideration therefor, provided that Globalive Turbine Corp. 1 will be deemed to have 
directed Purchaser to retain an amount equal to the amount loaned by Purchaser to it to 
acquire Purchased Shares on exercise of the Globalive Options pursuant to Section 
3.1(a) in repayment of the Option Loan, (ii) the name of such holder shall be removed 
from the register of holders of Purchased Shares in respect of the Purchased Shares so 
transferred and (iii) Purchaser shall be recorded as the registered holder of such 
Purchased Shares so transferred and shall be deemed to be the legal and beneficial 
owner thereof, free and clear of any Encumbrances; 

(e) (i) each outstanding Eligible Option Share and Director Share shall be disposed of by the 
holder thereof to Purchaser in accordance with the election or deemed election of such 
holder pursuant to Section 3.2 in exchange for the Cash Consideration or the Share 
Consideration therefor, (ii) the name of such holder shall be removed from the register of 
holders of Purchased Shares in respect of the Eligible Option Shares and/or Director 
Shares, as applicable, so transferred and (iii) the name of such holder shall be added to 
the register of holders of Guarantor Shares in respect of the Share Consideration 
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received by such holder, and Purchaser shall be recorded as the registered holder of 
such Eligible Option Shares and Director Shares so exchanged and shall be deemed to 
be the legal and beneficial owner thereof, free and clear of any Encumbrances; 
notwithstanding the foregoing, if it is determined in good faith that the aggregate fair 
market value of the Guarantor Shares immediately after the issuance of the Guarantor 
Shares would otherwise exceed the fair market value of the Purchased Share exchanged 
for such Guarantor Shares immediately before the issuance of the Guarantor Shares, the 
previous provisions shall be modified so that the aggregate fair market value of such 
Guarantor Shares does not exceed the fair market value of the Purchased Share 
exchanged for such Guarantor Shares, but only to the extent necessary to qualify for the 
provisions of subsection 7(1.5) of the Tax Act, if applicable; and 

(f) the Option Plan and all Unvested Options shall be terminated and shall be of no further 
force or effect. 

3.2 Election Regarding Eligible Option Shares and Director Shares 

With respect to the exchange of Eligible Option Shares and Director Shares effected pursuant to 
subsection 3.1(e): 

(a) each holder of Eligible Option Shares and/or Director Shares, as applicable, may elect to 
receive either: 

(i) Cash Consideration in respect of all Eligible Option Shares and/or Director 
Shares, as applicable, held by such holder (with a requirement in the Election 
Form for any holder of Eligible Option Shares other than a Former Officer to 
undertake to apply at least 50% of the net after tax proceeds from the Cash 
Consideration in respect of such Eligible Option Shares to acquire Guarantor 
Shares in the market through a broker designated by Guarantor); 

(ii) Cash Consideration in respect of up to 50% of the Eligible Option Shares and/or 
Director Shares, as applicable, held by such holder and Share Consideration in 
respect of the remaining Eligible Option Shares and/or Director Shares, as 
applicable, held by such holder; or 

(iii) Share Consideration in respect of all Eligible Option Shares and/or Director 
Shares, as applicable, held by such holder; 

(b) the election provided for in subsection 3.2(a) shall be made by each holder of Eligible 
Option Shares and/or Director Shares, as applicable, by delivery to Purchaser, prior to 
the Election Deadline, of a duly completed Election Form indicating such holder's 
election; 

(c) any holder of Eligible Option Shares who does not deliver to Purchaser a duly completed 
Election Form prior to the Election Deadline shall be deemed to have elected to receive 
the Share Consideration pursuant to clause (iii) of subsection 3.2(a) in respect of such 
Eligible Option Shares; and 

(d) any holder of Director Shares who does not deliver to Purchaser a duly completed 
Election Form prior to the Election Deadline shall be deemed to have elected to receive 
the Cash Consideration pursuant to clause (i) of subsection 3.2(a) in respect of such 
Director Shares. 
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3.3 Letters of Transmittal and Election Forms 

Any Letter of Transmittal and Election Form, once delivered to Purchaser, shall be irrevocable 
and may not be withdrawn by a Shareholder. 

3.4 No Fractional Guarantor Shares and Rounding of Cash Consideration 

(a) In no event shall any fractional Guarantor Shares be issued under this Plan of 
Arrangement. Where the aggregate number of Guarantor Shares to be issued to a 
Shareholder as consideration under this Plan of Arrangement would result in a fraction of 
a Guarantor Share being issuable, the number of Guarantor Shares to be issued to such 
Shareholder shall be rounded down to the closest whole number and no additional 
consideration shall be provided to such Shareholder in lieu of the issuance of a fractional 
Guarantor Share. 

(b) If the aggregate cash amount which a Shareholder is entitled to receive under this Plan of 
Arrangement would otherwise include a fraction of $0.01, then the aggregate cash 
amount to which such Shareholder shall be entitled to receive shall be rounded down to 
the nearest whole $0.01. 

3.5 Adjustments to Exchange Ratio 

The Exchange Ratio shall be adjusted to reflect fully the effect of any stock split, stock dividend 
(including any dividend or distribution of securities convertible into Guarantor Shares or Purchased 
Shares, other than stock dividends paid in lieu of ordinary course dividends), consolidation, 
reorganization, amalgamation, arrangement, recapitalization or other like change with respect to 
Guarantor Shares or Purchased Shares occurring after the date of the Arrangement Agreement (and not 
in breach of the terms of the Arrangement Agreement) and prior to the Effective Time. 

ARTICLE 4 
DELIVERY OF CONSIDERATION 

4.1 Delivery of Share Consideration and Cash Consideration 

(a) At the Effective Time, upon confirmation by Purchaser that certificates representing all of 
the Purchased Shares (other than any certificates in respect of Purchased Shares issued 
pursuant to Section 3.1(c)) have been delivered to the Purchaser together with duly 
completed Letters of Transmittal in respect thereof, the Purchaser shall (i) pay, or cause 
to be paid to Davies Ward Phillips & Vineberg LLP, in trust for and on behalf of the 
Vendors, in cash by way of wire or electronic transfer of immediately available funds to 
such bank account specified in writing by the Vendors' Representatives (or such other 
means as may be agreed to by Purchaser and the Vendors' Representatives) an amount 
equal to the aggregate Cash Consideration payable pursuant to Article 3 less the amount 
of the Option Loan and (ii) deliver or caused to be delivered to the applicable Vendors 
certificates (or, at Purchaser's option, evidence of direct registration) representing the 
number of Guarantor Shares that each Vendor is entitled to receive under the 
Arrangement. 

(b) Subject to Article 10 of the Arrangement Agreement, the Vendors' Representatives shall 
cause Davies Ward Phillips & Vineberg LLP to release to each Vendor such portion of 
the aggregate Cash Consideration to which such holder is entitled pursuant to Article 3. 
For the avoidance of doubt, Globalive Turbine Corp. 1's entitlement to the aggregate 
Cash Consideration shall be calculated net of the amount of the Option Loan made to 
Globalive Turbine Corp. 1 in accordance with Section 3.1(a). 
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4.2 Lost Certificates 

In the event any certificate which immediately prior to the Effective Time represented one or more 
outstanding Purchased Shares that were exchanged pursuant to subsections 3.1(d) or 3.1(e) shall have 
been lost, stolen or destroyed, upon the making of an affidavit of that fact by the Person claiming such 
certificate to be lost, stolen or destroyed, Purchaser will deliver in exchange for such lost, stolen or 
destroyed certificate, the cash amount or the Guarantor Shares, or any combination thereof, that such 
Person is entitled to receive pursuant to subsection 3.1(d) or 3.1(e). When authorizing the delivery of 
such consideration in exchange for any lost, stolen or destroyed certificate, the Person to whom the 
consideration is being delivered shall, as a condition precedent to the delivery of such consideration, give 
a bond satisfactory to Guarantor and Purchaser in such sum as Guarantor and Purchaser may direct, or 
otherwise indemnify Guarantor and Purchaser in a manner satisfactory to Guarantor and Purchaser 
against any claim that may be made against Guarantor or Purchaser with respect to the certificate alleged 
to have been lost, stolen or destroyed. 

4.3 Withholding Rights 

Guarantor and Purchaser shall deduct and withhold from any consideration otherwise payable to 
any holder of Eligible Option Shares or Director Shares such amounts as Guarantor or Purchaser are 
required to deduct and withhold with respect to such payment under the Tax Act, the United States 
Internal Revenue Code of 1986 or any provision of provincial, state, local or foreign tax law, in each case 
as amended. To the extent that amounts are so withheld, such withheld amounts shall be treated for all 
purposes hereof as having been paid to the holder of the Eligible Option Shares or Director Shares, as 
applicable, in respect of which such deduction and withholding was made, provided that such withheld 
amounts are actually remitted to the appropriate taxing authority. The determination of whether an 
amount is required to be deducted or withheld shall be at the sole discretion of Guarantor and Purchaser. 

4.4 No Liens 

Any exchange or transfer of securities pursuant to this Plan of Arrangement shall be free and 
clear of any Encumbrances, adverse claims or other claims of third parties of any kind. 

4.5 Paramountcv 

From and after the Effective Time: (i) this Plan of Arrangement shall take precedence and priority 
over any and all Purchased Shares or Options issued prior to the Effective Time; (ii) the rights and 
obligations of the Former Shareholders and the former holders of Options shall be solely as provided for 
in this Plan of Arrangement; and (iii) all actions, causes of action, claims or proceedings (actual or 
contingent and whether or not previously asserted) based on or in any way relating to any Purchased 
Shares or Options shall be deemed to have been settled, compromised, released and determined without 
liability except as set forth herein; provided, however, that nothing in this section 4.5 shall be construed to 
extinguish any right of The Catalyst Capital Group Inc. to assert any of the following matters, with the 
exception of any constructive trust or equivalent remedy over the Purchased Shares, which shall be 
deemed to have been settled, compromised, released and determined without liability, along with all other 
claims in this section 4.5: 

(a) its existing claims as asserted in the Amended Amended Statement of Claim as 
amended December 16, 2014 in the proceeding bearing Court File No.: CV-14-507120 in 
the Ontario Superior Court of Justice, against West Face Capital Inc. and Brandon 
Moyse; 

(b) as against any person (as defined in the OBCA), any potential claim for a tracing of the 
money received by West Face Capital Inc. from the disposition of its interest in the 
Corporation pursuant to the Arrangement; or 
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(c) as against the Former Shareholders, any potential claim relating to their acquisition from 
VimpelCom Ltd. of their interest directly or indirectly in WIND Mobile Corp., including, to 
the extent permitted by law, for a tracing of the money received by them pursuant to the 
Arrangement. 

ARTICLE 5 
AMENDMENTS 

5.1 Amendments to Plan of Arrangement 

(a) The Corporation, the Vendors' Representatives and Purchaser may amend, modify 
and/or supplement this Plan of Arrangement at any time and from time to time prior to the 
Effective Time, provided that each such amendment, modification and/or supplement 
must: (i) be set out in writing: (ii) be approved by the Corporation, the Vendors' 
Representatives and Purchaser; and (iii) be filed with the Court. 

(b) Any amendment, modification or supplement to this Plan of Arrangement that is directed 
by the Court shall be effective only if: (i) it is consented to in writing by each of the 
Corporation, the Vendors' Representatives and Purchaser (in each case, acting 
reasonably): and (ii) if required by the Court, it is consented to by Shareholders, voting in 
the manner directed by the Court. 

(c) Any amendment, modification or supplement to this Plan of Arrangement may be made 
following the Effective Date unilaterally by Purchaser, provided that it concerns a matter 
that is solely of an administrative nature required to better give effect to the administrative 
implementation of this Plan of Arrangement and is not adverse to the interests of any 
Former Shareholder or former holders of Options. 

ARTICLE 6 
FURTHER ASSURANCES 

6.1 Further Assurances 

Notwithstanding that the transactions and events set out herein shall occur and shall be deemed 
to occur in the order set out in this Plan of Arrangement without any further act or formality, each of the 
Parties to the Arrangement Agreement shall make, do and execute, or cause to be made, done and 
executed, all such further acts, deeds, agreements, transfers, assurances, instruments or documents as 
may reasonably be required by either of them in order to further document or evidence any of the 
transactions or events set out herein. 
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IN THE MATTER OF the Business Corporations Act, R.S.O. 1990, c. B.16, as amended, Section 182 
AND IN THE MATTER OF Rule 14.05(2) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 
AND IN THE MATTER OF a proposed arrangement involving Mid-Bowline Group Corp., its shareholders 
and optionholders, Shaw Communications Inc., and 1503357 Alberta Ltd. 

Commercial List File No. CV-15-11238-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE -

COMMERCIAL LIST 

Proceeding commenced at Toronto 

ORDER 

DAVIES WARD PHILLIPS & VINEBERG LLP 
155 WELLINGTON STREET WEST 
TORONTO ON M5V 3J7 

Matthew Milne-Smith (LSUC #44266P) 
Email: mmilne-smith@dwpv.com 
Tel: 416.863.5595 
Fax: 416.863.0871 

Lawyers for the Applicant 
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  Tor#: 3451101.1 

Call w/           Feb 2? 
Rocco 

416-598-2268 

 

-Free week  May 16-20 
  May 23-27 

-second of those two weeks. 

-Rocco:  I believe they will prove inducing breach  
  on May 

involving a # of other parties. 

Kent:  

Assuming we could get other investors to agree to May? 

Rocco:  I guess so. 

  At end of day just talking about money. 

  Let me think about that.  I may want it all 
  tried together. 

  If we can accomplish everything by May 

  in principle I’m not objecting to that. 
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  Tor#: 3451101.1 

 

You guys will be up following week in GM. 

Thursday (Friday preceding week. 

Rocco:  Here’s what will do. 
  I’ll commit to blocking off those two weeks. 

  You won’t here from me. 

  At minimum we’ll have trial of claim. 
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Court of Appeal File No. C62655
Court File No. CV-14-507120

COURT OF APPEAL FOR ONTARIO

BETWEEN:

THE CATALYST CAPITAL GROUP INC.
Plaintiff/

Appellant

BRANDON MOYSE ANd V/EST FACE CAPITAL INC.
Defendants/

Respondents

SUPPLEMENTARY NOTICE OF APPEAL

The Appellant amends the Notice of Appeal dated September 13,2016 in the following manner:

1. To replace the Preamble and the Relief Requested with the following:

THE PLAINTIFF APPEALS to the Court of Appeal from the Judgment of the Honourable

Justice F. Newbould, which dismissed the PlaintifFs action" dated August 18,2016 (.the

"Judgment"), ffiâde{fu Honourable Justice F

o.rro.rli-- nncfc nf tha friql în \l/ccf Fonp f-qnifol in the amount of e I ')39 965 rTotarT Cl¡tnln'cr'7

and

2016 fthe ooCosts Order"). made at Toronto- Ontario

THE APPELLANT ASKS that the Judgment and Costs Order be set aside and Judgment

be granted as follows:

I . Ordering that a new trial be held before another Judge of the Superior Court of Justice;

2. An award of costs of the trial and this appeal in the Plaintiff s favour; and
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2. To add the following text after paragraph 30

E. Denial of Procedural Fairness in Fact Findines

30. The trial judee deprived Catalyst of procedural fairness by barring Catalyst from

advancing certain claims and leading facts about these claims but then making factual findings

about these claims in any event.

31. Prior to the trial. the trial judge refused to permit Catalyst to amend its Statement of Claim

to include allegations that W'est Face had induced VimpelCom to breach a contract that provided

Catalvst with an exclusive negotiatine period with VimpelCom (the "Exclusivity Agreement").

32. The trial judge held that Catalyst's alleeations of inducing breach of contract aeainst West

Face would not form any portion of the trial between Catal$st. West Face and Movse (.the "Movse

Litigation").

JJ. to the trial in which it

that West Face and other parties that were part of the "Consortium" to purchase Wind (and that

were not named in the Moyse Litigation) had induced VimpelCom to breach the Exclusivity

Agreement and that VimpelCom h¿d breached the Exclusivity Aereement ("VimpelCom

Litigation"). Moyse was not named in the VimpelCom Litigation.

34 West Face brousht the VimnelCom to the attention of fhe trial iudse at thelrial

of the Moyse Litigation. It also objected to testimony during the trial of the Moyse Litigation on

the basis that the testimony may impact the VimpelCom Litigation. The trial judge granted West

Face's objection.
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35. Despite his prior ruline and the ruline on the obiection at trial, the trial iudee made the

following findings of fact concerning Catalyst's dealines with VimpelCom:

(a) The trial iudge concluded that no one at Tennenbaum Capital Partner LLC or

64NM Holdines GP LLC knew the details of any offer made by Catalyst to

VimpelCom during the period of the Exclusivity Agreement;

(b) The trial judge concluded that VimpelCom had no substantive communication with

the members of the Consortium. including West Face" durins the term of the

Exclusivit)' Agreement: and

(c) The trial iudse concluded that there was no evidence that VimpelCom's board of

directors looked at the Consortium's proposal during the exclusivity period with

VimpelCom to demand a break fee from Catalyst.

36. The trial judge erred in law and fact and denied Catalvst procedural fairness by making

preventing Catalyst from leading evidence on these facts.

37. After the Judgment was released. the defendants in the VimpelCom Litigation" including

West Face. sought to have the VimpelCom Litigation struck on the basis of the trial judee's

findines.

F. Errors of Fact and Law in Determining Costs

38. Catalyst seeks this Court's leave to appeal the Costs Order

ln
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39. Leave to appeal should be granted to correct errors of law and errors of mixed fact and law

that the trial iudee made in rendering the Costs Order.

40. The trial judge erred bv concluding that Catalyst's conduct in the litigation was

reprehensible. scandalous or outrageous and warranted an award of costs on a substantial

indemnity scale.

41. The trial judge made the following palpable and overriding errors of mixed fact and law in

findine that West Face was entitled to costs on a substantial indemnity scale:

(a) 1n the evidence ven Newton Glassman

frial fn rnql<e deferrn inations about Cata lr¡qf ts cnnrfiref in fhe lifioafinn'

(b) The trialiudge erred in concluding that it was improper for Catalyst to prosecute its

action on the basis of the confidentiality wall that West Face erected after Movse

commenced his employment with West Face: and

(c) The trial judge erred in concluding that Catalyst's prosecution of its action was

based on unfounded allegations of 'West Face's conduct.

42. These palpable and overriding errors led the trial judge to improperly conclude that West

Face was entitled to costs on a substantial indemnity basis.

the uantum of costs claimed wt

deduction for excessive costs.

43

3. To amend the basis of the Appellate Court's Jurisdiction in the following manner:
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l. Sections 6(1)(b) and 133(b) of the Courts of Justice lcl, R.S.O. 1990, c. C-43;

2. The Judgment of Justice Newbould dismissing the Plaintiff s action is final;

3. Leave to appeal the Judgmentjs no!¡sgilgd;

4. Catalyst requests that the appeal of the Costs Order be joined with the appeal of the

Judgment; and

5. Leave to appeal the Costs Order is required.

October 21,2016 LAX O'SULLIVAN LISUS GOTTLIEB LLP
Counsel
suite 2750, 145 King Street West
Toronto, Ontario M5H 1J8

Rocco DiPucchio LSUC#: 38185I
Tel: (416) 598-2268
rdipucchio@counsel-toronto. com

Andrew Winton LSUC#: 54473I
Tel: (416) 644-5342
awinton@counsel-toronto. com

Bradley Vermeersch LSUC#: 69004K
Tel: (416) 646-7997
bvermeersch@counsel-toronto. com

Fax: (416) 598-3730

Lawyers for the Plaintiff/Appellant
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PALIARE ROLAND ROSENBERG ROTHSTEIN LLP
Barristers and Solicitors
155 Wellington Street West
35th Floor
Toronto ON M5V 3Hl

Robert A. Centa LSUC#: 44298M
Tel: (416) 646-4314

Kristian Borg-Olivier LSUC#: 53041R
Tel: (416) 646-7490

Fax: 416-646-4301

Lawyers for the Defendant/Respondent,
Brandon Moyse

DAVIES WARD PHILLPS & VINEBERG LLP
Barristers and Solicitors
40th Floor - 155 V/ellington Street West
Toronto ON M5V 3J7

Matthew Milne-Smith LSUC#: 44266P
Tel: (416) 863-0900

Andrew Carlson LSUC#: 58850N
Tel: (416) 863-0900

Fax: 416-863-0871

Lawyers for the Defendant/Respondent,
V/est Face Capital Inc.
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  Tor#: 3451112.1 

Feb 7, 2016 

Call w/ Rocco and Rob Centa, Kris, 

Matt:  First question is whether you intend to 
 Amend? 

Rocco: Yes – we probably will.  But is your 

Matt: First induce, second on other things. 

Rocco: Didn’t mean to suggest other part not 
 to 

 Likely will be amending claim. 

 We have to reflect CA. endorsement re: 
 Moyse 

 Spoliation of something. 

Matt: That has to come before discoveries. 

Rocco: Will look at what we need to sharpen 
 up. 

Rob: What about other potential defendants? 
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Rocco: Plan isn’t to roll those guys into 
 this action? 

Matt: might be inducing breach? 

Rocco: My thought is separate action. 

   limited to 
MMS: so     breach of confidence. 

Matt Rocco:  Yes. 

Matt: What about your productions? 

Rocco: Person just walked out the door.  Figure 
 out how to staff this  
 and see what 
 we haven’t even started that task. 

MMS: we sent over letter with initial letter 
 we are being reasonable 

 keep us in loop to extent appropriate 

Rocco: Let me get clarity – 
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Rocco: once we get idea and have conversation 
 about what to produce. 

 [S?] of what you put in your letter 

MMS: Core is negotiations with VimpelCom. 

 Confidential info that Brandon had. 

Rocco: Additional day of discovery? 

Matt: No more than that. 

Rocco: Realistically – discovery in early April 
 is as good as we can do. 

MMS:  [Discussion] but April largely agreed to. 

  Idea of additional disclosure. 

Rob: How we’re going to use previous affidavits and 
 existing crosses. 

MMS: Witness – list 
 We may need experts back in if you pursue 
 spoliation 
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Rocco: Look at claim, make amendments, get handle on 
 docs in short order. 

 I’ll get handle on that. 
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Court File No. CV-14-507120 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 

B E T W E E N: 
THE CATALYST CAPITAL GROUP INC. 

Plaintiff 
and 

 
BRANDON MOYSE and WEST FACE CAPITAL INC. 

Defendants 
 

PLAINTIFF’S CASE CONFERENCE MEMORANDUM  

1. The parties requested a case conference to address documentary discovery issues in 

regards to the upcoming trial. The purpose of this case conference memo is to inform the Court of 

Catalyst’s concerns regarding deficiencies in the defendants’ productions. 

Additional Productions Required from West Face 

2. West Face disclosed two categories of documents in its affidavit of documents: (i) emails 

to, from and copied to Moyse during the approximately three-week period that he was actively 

employed at West Face; and (ii) emails between West Face and VimpelCom concerning the Wind 

Transaction. Only 322 emails and attachments were disclosed by West Face in this second 

category of documents.  

3. Catalyst seeks three categories of additional documents from West Face:  

(a) Correspondence prior to March 16, 20141: The first correspondence concerning 

Wind that appears in West Face’s production is from April 2014, after Moyse had 

                                                 
1 West Face has agreed to produce additional correspondence between March 16 and April 16, 2014 but takes the 
position that advises that correspondence prior to Moyse’s first contact with West Face (March 16, 2014) is irrelevant. 
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been in contact with West Face. Additional production is required to understand the 

timing and nature of West Face’s interest in Wind before its partners met with 

Moyse on March 26, 2014.  

(b) Correspondence/Documents between the Consortium/Lacavera: Catalyst has 

produced a large number of documents evidencing communication between 

members of the deal team and the information that the team was using to make 

decisions. West Face has produced very few communications between members of 

the consortium formed for the Wind Transaction. Additionally, it has held back 

documents referred to in relevant emails, including a web-based file sharing 

program used by Lacavera to communicate data to West Face within the relevant 

time period. These documents are important to the action. 

(c) Wind Analysis Documents: Catalyst has produced hundreds of documents 

relevant to its financial models, investment memorandum, due diligence, spectrum 

map and related presentations concerning the Wind opportunity. West Face has not. 

These documents are fundamental to the action – Catalyst is entitled to investigate 

how West Face analyzed the Wind opportunity before and after it engaged in 

communications with Moyse.  

Relevance Extends Beyond Negotiations between West Face and Vimpelcom  

4. To date, West Face has only produced its correspondence to or from Vimpelcom. It has not 

produced the full extent of its internal communications nor has it produced communications 

involving its counsel or a detailed Schedule B. By contrast, Catalyst has produced hundreds of 

documents that fall within these categories including communications with its transaction counsel.  
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5. The documents sought by Catalyst from West Face are relevant to the issue of whether 

Moyse communicated confidential information to West Face in relation to the Wind Transaction 

and whether West Face used this information as part of its pursuit of the same deal. 

Moyse Waived Waived Solicitor-Client Privilege With Respect to Some Correspondence 

6. Moyse’s sworn evidence to date is that he did not fully understand the scope of the 

preservation order that required him to preserve the contents of his personal computer and/or the 

nature of the forensic examination that would potentially be conducted by an Independent 

Supervising Solicitor. Moyse’s sworn evidence is also that he discussed these issues with his 

counsel after he was ordered to produce his computer for imaging on July 16, 2014, but before he 

launched the Scrubber software on July 20, 2014. Catalyst’s position is that Moyse has put his state 

of mind at issue in relation to a key issue in this litigation (spoliation) and waived privilege over his 

communications with counsel on this particular issue.  

Sealing Order 

7. The documents that Catalyst has produced contain confidential and highly sensitive 

information not only related to the Wind Transaction, but also to Catalyst’s process and approach 

to an investment opportunity which is in the nature of proprietary trade secrets. The very nature of 

this action favours strong protection of Catalyst’s confidential and highly sensitive information. 

Accordingly, Catalyst intends to seek a sealing order over the documents containing its 

confidential information that have been produced in this action. 
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April 12, 2016 LAX O'SULLIVAN LISUS GOTTLIEB LLP 
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Tel: (416) 644-5342 
awinton@counsel-toronto.com 
 
Bradley Vermeersch  LSUC#: 69004K 
bvermeersch@counsel-toronto.com 
Tel: (416) 646-7997 
 
Fax: (416) 598-3730 
 
Lawyers for the Plaintiff 
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Court File No.:  CV-16-11272-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

COMMERCIAL LIST 

B E T W E E N :  

THE CATALYST CAPITAL GROUP INC. 
Plaintiff 

- and - 

BRANDON MOYSE and WEST FACE CAPITAL INC. 
Defendants 

WEST FACE’S RESPONDING CASE CONFERENCE MEMORANDUM 
(Case Conference on April 13, 2016) 

1. West Face is delivering this memorandum in response to Catalyst’s case 

conference memorandum received late Tuesday afternoon.   

West Face’s Document Productions to Date 

2. To date, West Face has made considerable efforts and has incurred significant 

expense to search for, collect, identify, and produce all relevant, non-privileged 

documents within its possession.  West Face assessed relevance based on the 

testimony of James Riley, Catalyst’s Chief Operating Officer and the only affiant 

Catalyst has ever put forward in this action.  Mr. Riley swore five affidavits in this action, 

and one affidavit in the related Mid-Bowline plan of arrangement application.  Mr. Riley 

testified that the only confidential information regarding WIND that Catalyst alleged Mr. 

Moyse had conveyed to West Face was the “need or the desire to have [the] 

government on side before entering a transaction”, and the government’s “consideration 

of future transfers of spectrum”.  Mr. Riley agreed that this “completely covered the 

landscape” of what Catalyst confidential information regarding WIND was at issue in this 

action.1   

                                            
1  See Transcript of Cross-Examination of James Riley held May 13, 2015, qq. 378-388. 
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3. Based on Mr. Riley’s explanation of Catalyst’s theory, West Face first searched 

for any evidence that Mr. Moyse had communicated any Catalyst confidential 

information to West Face.  For this reason, West Face’s counsel collected, reviewed, 

and produced all of the relevant, non-privileged emails to/from Brandon Moyse’s West 

Face email account and all of the relevant, non-privileged emails to/from Mr. Moyse’s 

personal email accounts found on West Face’s servers.  West Face estimates there 

were approximately 1,500 such documents.  While West Face formally included these 

documents in its Affidavit of Documents dated January 9, 2016, it had previously 

produced them to Catalyst in March 2015 in the context of Catalyst’s motion before 

Justice Glustein. 

4. Second, given Mr. Riley’s evidence that Catalyst was particularly focused on 

regulatory issues, and in the absence of any indication that Mr. Moyse had 

communicated any information about WIND, West Face made significant efforts to 

collect and produce all relevant documents relating to its acquisition of WIND in 

September 2014.  Specifically, West Face’s counsel ran search terms on the emails of 

West Face’s five key custodians (its four Partners and a Vice President)2 directed at 

retrieving two types of emails: (i) emails relating to West Face’s internal regulatory 

strategy concerning its acquisition of WIND; and (ii) emails relating to its negotiations 

with VimpelCom and/or its co-investors more generally. 

5. These search terms resulted in an initial set of 14,633 emails (not including 

attachments).  After further de-duplication there were 10,597 emails.  West Face’s 

counsel reviewed each and every one of the emails within this set falling between 

January 1, 2014 and September 16, 2014 (the date the WIND transaction was 

announced), which West Face determined to be the most relevant date range.  West 

Face identified approximately 322 of these 10,597 emails as being relevant to Catalyst’s 

claim.  West Face produced these documents in its Affidavit of Documents on January 

9, 2016. 

                                            
2  These are the same five custodians Catalyst identified on its motion before Justice Glustein as 
being most important to its case. 
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6. In addition to the documents that West Face formally included in its Affidavit of 

Documents, West Face has also delivered a number of other documents in the form of 

exhibits to affidavits and in response to questions asked by Catalyst’s cross-

examinations on those affidavits.  Catalyst will have a further opportunity to request 

additional productions during the upcoming examinations for discovery. 

7. West Face's productions should also be considered in light of the fact that 

Catalyst has already sought, and lost, a motion for an interlocutory order authorizing an 

Independent Supervising Solicitor (an “ISS”) to create forensic images of West Face’s 

electronic devices.  In dismissing that motion, Justice Glustein held: 

• “There is no evidence that West Face has failed to comply with its 

production obligations…” (at para. 52); 

• “West Face even offered to turn over its own confidential information 

created, accessed or modified by Moyse to the ISS, but Catalyst has not 

accepted this offer” (at para. 54); 

• “Further, West Face has produced voluminous records relating to the 

allegations Catalyst has made….” (at para. 56). 

8. After all of this, there is no evidence that Mr. Moyse transferred Catalyst’s 

confidential information to West Face.  Catalyst cannot even identify what information 

Mr. Moyse is supposed to have disclosed. 

Catalyst’s Request for Additional Productions by West Face 

9. On Friday, April 8, 2016 – three months after receiving West Face’s Schedule A 

productions and the last day for raising document production issues according to the 

parties’ consent timetable as endorsed by Justice Newbould – Catalyst sent West Face 

a letter requesting production of a number of broad categories of documents.   

10. West Face respectfully submits that many of these additional categories are 

either irrelevant and/or not proportionate in light of the thorough document production 

efforts West Face has already undertaken in the absence of any evidence that any 
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confidential information has been conveyed.  However, West Face indicated to Catalyst 

its willingness to search for and produce documents responsive to some of these 

requests.   

11. The following summarizes the additional categories of documents requested by 

Catalyst that are still in issue, and West Face’s position with respect to those requests: 

• Request: All correspondence regarding/concerning WIND, Globalive, 

Anthony Lacavera, and/or VimpelCom prior to April 2014.  Response: 
West Face is willing to search for and produce emails from March 16, 

2014 – the date that Mr. Moyse first contacted West Face seeking 

employment – to March 31, 2014. 

• Request: All documents provided to West Face by Anthony Lacavera.  

Response: This is a fishing expedition.  These documents are not 

relevant to Catalyst’s claim that Mr. Moyse (not Mr. Lacavera) provided 

specific, confidential information concerning Catalyst’s regulatory strategy 

to West Face.  This request must also be considered in light of Catalyst’s 

prior threat to pursue an action for inducing breach of contract. 

• Request: All documents relating to West Face’s analysis and/or due 

diligence of WIND.  Response: These documents are not relevant and/or 

not proportionate to Catalyst’s claim.  West Face has thousands of 

documents relating to its analysis and/or due diligence of WIND, none of 

which Mr. Moyse created, accessed, or modified.  West Face already 

offered to produce all documents created, accessed, or modified by Mr. 

Moyse, which Catalyst refused.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th day of April, 2016. 

 DAVIES WARD PHILLIPS & VINEBERG LLP 
Lawyer for the Defendant, West Face Capital 
Inc. 
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neesonsreporting.com 2016-05-10

  1                            Court File No. CV-14-507120

  2                               ONTARIO

  3                      SUPERIOR COURT OF JUSTICE

  4         B E T W E E N:

  5

  6                   THE CATALYST CAPITAL GROUP INC.

  7                                             Plaintiff

  8

  9                               - and -

 10

 11               BRANDON MOYSE and WEST FACE CAPITAL INC.

 12                                      Defendants

 13

 14

 15                               --------

 16

 17          --- This is the Examination for Discovery of

 18         ANTHONY GRIFFIN, taken at the offices of Davies

 19         Ward Phillips & Vineberg LLP, 39th Floor, 155

 20         Wellington St. West, Toronto, Ontario, on the 10th

 21         day of May, 2016.

 22

 23                               --------

 24

 25
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  1

  2         A P P E A R A N C E S:

  3         Andrew Winton, Esq.,         for the Plaintiff

  4         Brad Vermeersch, Esq.,

  5

  6         Robert A. Centa, Esq.,       for the Defendant,

  7                                      Brandon Moyse

  8

  9         Matthew Milne-Smith, Esq.,   for the Defendant,

 10         & Andrew Carlson, Esq.,      West Face Capital Inc.

 11

 12

 13         ALSO PRESENT:  Philip Panet, In-House Counsel, West

 14                        Face Capital

 15

 16

 17            REPORTED BY:  Deana Santedicola, RPR, CRR, CSR

 18

 19

 20

 21

 22

 23

 24

 25
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  1                              I N D E X

  2

  3         WITNESS:  ANTHONY GRIFFIN              PAGES

  4         EXAMINATION BY MR. WINTON.............5 - 159

  5

  6          **The following list of undertakings, advisements

  7            and refusals is meant as a guide only for the

  8            assistance of counsel and no other purpose**

  9

 10                        INDEX OF UNDERTAKINGS

 11         The questions/requests undertaken are noted by U/T

 12         and appear on the following pages:  24:14, 35:5,

 13         36:8, 49:18, 51:6, 64:1, 106:12, 118:4, 129:4,

 14         140:5, 140:12, 144:9, 149:7, 149:10, 152:9, 152:16,

 15         154:22, 155:3

 16

 17                         INDEX OF ADVISEMENTS

 18         The questions/requests taken under advisement are

 19         noted by U/A and appear on the following pages:

 20         18:11, 24:1, 27:9, 53:9, 55:16, 75:3, 122:20,

 21         127:7, 140:18, 141:17, 157:10

 22

 23                          INDEX OF REFUSALS

 24         The questions/requests refused are noted by R/F and

 25         appear on the following pages:  66:24
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  1

  2                          INDEX OF EXHIBITS

  3

  4         NO.  DESCRIPTION                     PAGE/LINE NO.

  5         (No Exhibits Marked)

  6

  7

  8

  9

 10

 11

 12

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1         -- Upon commencing at 10:10 a.m.

  2

  3                     ANTHONY GRIFFIN:  SWORN.

  4                     EXAMINATION BY MR. WINTON:

  5     1               Q.   Good morning, Mr. Griffin.

  6                     A.   Good morning.

  7     2               Q.   You have been sworn.  And just to

  8         recap where we are at, you are here attending an

  9         examination for discovery as the representative of

 10         West Face Capital Inc.?

 11                     A.   Yes.

 12     3               Q.   And prior to today's attendance,

 13         you swore three affidavits in this proceeding;

 14         correct?

 15                     A.   Yes.

 16     4               Q.   And you were cross-examined last

 17         year on May 8th, 2015?

 18                     A.   Yes.

 19     5               Q.   It's almost exactly a year ago,

 20         okay.

 21                     And since that cross-examination, the

 22         third of your three affidavits was sworn on January

 23         8th, 2016, and you have that open in front of you?

 24                     A.   Yes.

 25     6               Q.   And in paragraph 1 of your January
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  1         8th affidavit you state you were the partner who

  2         initially had primary responsibility for the Wind

  3         transaction; correct?

  4                     A.   Yes.

  5     7               Q.   And what do you mean by the word

  6         "primary" in the phrase "primary responsibility"?

  7                     A.   That is referring to the fact that

  8         I had sourced the transaction and I had had the

  9         initial discussions with the management group at

 10         Wind.

 11     8               Q.   So your reference to the

 12         management group, that is Mr. Lacavera and the

 13         others --

 14                     A.   Yes, and -- sorry, go ahead.

 15     9               Q.   And the others, so who else would

 16         that include, Lacavera and?

 17                     A.   Principally Lacavera at the start,

 18         yes, and the Chief Financial Officer, Brice

 19         Scheschuk.

 20                     MR. MILNE-SMITH:  That's B-r-i-c-e

 21         S-c-h-e-s-c-h-u-k, subject to being corrected by

 22         the smart guys next to me here.

 23                     BY MR. WINTON:

 24    10               Q.   And while you may have sourced the

 25         transaction, the other partners at Wind all had a
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  1         role to play in the transaction at various stages;

  2         correct?

  3                     MR. MILNE-SMITH:  Sorry, you said at --

  4                     THE DEPONENT:  Sorry, at West Face

  5         or --

  6                     BY MR. WINTON:

  7    11               Q.   Sorry, yes, various partners at

  8         West Face; correct?

  9                     A.   They did, as the transaction

 10         progressed.

 11    12               Q.   Right.  Including Peter Fraser?

 12                     A.   Correct.

 13    13               Q.   And Mr. Dea, Tom Dea?

 14                     A.   Correct.

 15    14               Q.   And to some extent, although it

 16         seems from what we have reviewed a more limited

 17         extent, Mr. Boland?

 18                     A.   Yes, he was involved as well.

 19    15               Q.   Right.  And then your Vice

 20         President, Yu-jia Zhu, also had a lot of

 21         responsibility; correct?

 22                     A.   Yes.

 23    16               Q.   Just to round out who was working

 24         on the deal at West Face, in addition to the

 25         individuals we have just mentioned, there was also
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  1         Peter Brimm?

  2                     A.   No, he was not working on it.

  3    17               Q.   No?  Aland Wang?

  4                     A.   No.

  5    18               Q.   Nandeep Bamrah?

  6                     A.   No.

  7    19               Q.   Graeme McLellan?

  8                     A.   No.

  9    20               Q.   So those four didn't work on the

 10         deal?

 11                     A.   They did not.

 12    21               Q.   At all?

 13                     A.   No.

 14    22               Q.   Did you have any analysts at West

 15         Face working on the deal?

 16                     A.   Well, Yu-jia Zhu is effectively an

 17         analyst in a Vice President's role.

 18    23               Q.   So he played the role of analyst

 19         for the deal team?

 20                     A.   That's correct.

 21    24               Q.   And in terms of the hierarchy at

 22         the firm, below Mr. Zhu no one at West Face was

 23         working on the deal?

 24                     A.   No.

 25    25               Q.   As in that's correct?
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  1                     A.   Yes.

  2    26               Q.   If you could pull up West Face

  3         production WFC0051454.

  4                     MR. MILNE-SMITH:  I have 51454.

  5                     BY MR. WINTON:

  6    27               Q.   It is an email -- it is two

  7         emails, but the first is from Mr. Dea, the top one

  8         is from Mr. Dea to Mr. Fraser on May 1st, 2014,

  9         5:43 p.m.?

 10                     MR. MILNE-SMITH:  Yes, we have that.

 11                     BY MR. WINTON:

 12    28               Q.   Thank you.  And just let's do the

 13         chain in order.  The first in time email is from

 14         Mr. Fraser to Mr. Scheschuk, and I'll pronounce it

 15         a different way each time I say it today so just

 16         bear with me, and Mr. Fraser explains that:

 17                          "We", meaning West Face, "are

 18                     partitioning the work on Globalive.

 19                     I'll be looking after transaction

 20                     structure and tax loss preservation

 21                     along with our counsel Davies."

 22                     And then moving up to the next email

 23         from Mr. Dea to Mr. Fraser, Mr. Dea wrote:

 24                          "Hey Peter, as I think about it

 25                     tax/structure/comp is all the same
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  1                     thing, so we could just work on

  2                     these points together."

  3                     So with that now as context, do you

  4         recall now the work was partitioned at West Face on

  5         the deal?

  6                     A.   Well, I think that as the file got

  7         more advanced, each of the four partners became

  8         involved in differing capacities.  We talked with

  9         Davies, our external counsel, about items such as

 10         the diligence list, the key documents that we

 11         needed to see in connection with the transaction,

 12         and talked about the distribution of who would

 13         review what in that process, you know, as between

 14         Davies and West Face to start, and also with our

 15         external consultant, a group called Altman

 16         Vilandrie, which is an industry consultant.

 17                     And we developed a work plan as to sort

 18         of the critical items that we needed to review and

 19         diligence through the process, and basically most

 20         of the partitioning was as between the external

 21         consultant, legal counsel and what West Face would

 22         take responsibility for directly.

 23    29               Q.   Okay, so the outside consultant,

 24         you referred to them as an "industry consultant"?

 25                     A.   Yes.
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  1    30               Q.   Which industry did you mean when

  2         you said "industry"?

  3                     A.   They specialize in the telecom

  4         industry more broadly.

  5    31               Q.   And just as an overview statement,

  6         we are mindful of the need to protect privilege and

  7         we are not trying to ask questions that would lead

  8         you to inadvertently waive privilege, and your

  9         counsel is going to be very vigilant about that,

 10         and I want to make it clear I'm not looking to

 11         unnecessarily -- or you know, let's just say trick

 12         you into answering questions.

 13                     So if I ask questions about Davies, I'm

 14         not looking for specific advice or, you know,

 15         discussions you have had with Davies unless I say

 16         so and we can have a discussion as to whether or

 17         not those questions are proper.

 18                     So I just want to say that as an

 19         overview now.

 20                     But if you can describe generally if

 21         Altman was the industry specialist in terms of

 22         their review of documents, what was Davies

 23         specializing in?

 24                     MR. MILNE-SMITH:  So I appreciate that

 25         proviso, and so I think you are on safe ground, and
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  1         I think you'll tell me if you disagree, you are not

  2         going to waive any privilege as long as you just

  3         talk about sort of the subject areas or the

  4         responsibilities of Davies and just stay away from

  5         any specific advice, the content of any advice they

  6         gave you.

  7                     THE DEPONENT:  Sure.

  8                     So some of the things that would come

  9         to mind would be initially putting together a

 10         diligence list for the transaction which would

 11         include not just issues fundamental to the business

 12         but issues that they would raise in terms of a

 13         legal review, things like environmental, things

 14         like taxation.

 15                     So part of the initial exercise was

 16         working through the data room materials that had

 17         been made available to us in the transaction by the

 18         vendor.  Obviously, at later stages there would be

 19         the actual transaction documents themselves, the

 20         sale and purchase agreement probably being the most

 21         important of those, shareholders agreement, comp

 22         agreements for the continuing management group

 23         post-transaction.

 24                     And then out of that diligence list,

 25         they had a series of items that they wanted to
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  1         review, you know, including the tax records of the

  2         company.  This was a company that generated

  3         substantial operating losses historically, so we

  4         needed to validate the validity of those losses and

  5         whether they would continue to be available to the

  6         company post-transaction.

  7                     So those are some of the things that

  8         would come to mind.

  9                     BY MR. WINTON:

 10    32               Q.   Okay.  And then what were the

 11         tasks that West Face was taking on directly?

 12                     A.   So we were reviewing all of the

 13         diligence room materials that were made available

 14         to us, a substantive portion of which was forming a

 15         view on really a few things, one, the valuation of

 16         the business, which was really an exercise in

 17         financial modelling which we took on most directly,

 18         trying to come to a future forecast of what the

 19         performance of the business would be under our

 20         ownership, what the returns on the investment would

 21         be under various scenarios, the financing mix that

 22         would be put against the company as between debt

 23         and equity.

 24                     And working with our industry

 25         consultant, a key part of this was forming a view
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  1         on what the capital requirements of the business

  2         would be going forward and, closely related to

  3         that, what the additional wireless spectrum

  4         requirements would be for the company to support

  5         its growth in the future.  And from that, there is

  6         a forecast of not only the spectrum requirements

  7         but what physical network infrastructure needed to

  8         be built out to accommodate the growth of the

  9         company.

 10                     And so our job was to roll all of that

 11         data effectively into a financial model that would

 12         provide a guesstimate as to what the future

 13         performance and funds flow of this business would

 14         be if we were to proceed with acquiring it.

 15    33               Q.   Within West Face, how were those

 16         tasks divided up?  So for instance, if you look at

 17         this May 1st exchange of emails, the impression one

 18         gets from Mr. Fraser's email is that West Face had

 19         an internal division of different subject areas or

 20         tasks?

 21                     A.   I don't recall if it was ever

 22         formalized to the degree reflected in that email.

 23         We at the partner level worked in a fairly

 24         collaborative fashion, so while someone may take a

 25         primary role in terms of tracking down documents or
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  1         liaising with our external consultants on a

  2         particular issue, we were all working as part of

  3         one group.

  4                     So I can't recall that there was a

  5         discrete division of labour analogous to what is

  6         referenced in this email.

  7    34               Q.   With no discrete division of

  8         labour then, it may be that whomever was available

  9         or had time or who took the initiative on a certain

 10         task would take that task or matter on, is that

 11         fair, between the three of you?

 12                     A.   Yeah, I think it morphed over

 13         time.  You know, some of these issues faded to the

 14         background.

 15                     Part of the diligence process, if I

 16         could give you an example, would be let's say that

 17         we had some doubts as to the tax losses and their

 18         applicability going forward, one of us may have

 19         spent time with Davies tracking down that specific

 20         issue.  If we had reached a conclusion on that,

 21         that would have been the end of it and we would

 22         have moved on to another issue.

 23                     But it is very difficult to sort of

 24         provide a blow-by-blow recount of how the tasks

 25         were allocated at the time, given how much time has
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  1         passed.

  2    35               Q.   Right, but in terms of allocation,

  3         it appears from this email, at least, that the idea

  4         around May 1st was if tasks were to be allocated,

  5         they would be allocated amongst yourself, Mr. Dea

  6         and Mr. Fraser?

  7                     A.   And Mr. Boland and Yu-jia Zhu.

  8    36               Q.   Okay.  Well, Mr. Boland is not

  9         copied on this email exchange.

 10                     A.   That's correct.

 11    37               Q.   That is why I left him off.

 12                     A.   Yes.

 13    38               Q.   So --

 14                     A.   It is one email out of probably,

 15         you know -- well, in this particular case he is not

 16         copied on the email.  It may have been he was out

 17         of the office that day.  I have no idea.

 18    39               Q.   So amongst the five of you who

 19         were working the deal?

 20                     A.   Sorry, what is the question?

 21    40               Q.   So just to go back then, just to

 22         make sure I'm accurate in my recap, it would be

 23         amongst any one of the five of you, Mr. Dea,

 24         Mr. Fraser, yourself, Mr. Boland and Mr. Zhu?

 25                     MR. MILNE-SMITH:  You mean the work was
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  1         allocated among those five?

  2                     BY MR. WINTON:

  3    41               Q.   Yes.

  4                     A.   Correct.

  5    42               Q.   And to the extent someone would

  6         report back to the team, fair to say most often by

  7         way of email?

  8                     A.   It could be verbally as well.

  9    43               Q.   Okay.

 10                     A.   So we -- you know, everything in

 11         connection with this deal outside the data room, we

 12         will run a file folder, like most firms will for a

 13         specific deal, and that will act as a central

 14         repository on our common drive for any file that we

 15         worked on, and everyone will populate it with

 16         sub-folders as to different topics and you could

 17         trace where the work product came from.

 18    44               Q.   How would you trace where the work

 19         product came from?

 20                     A.   You can see who has ownership of

 21         the file, who created a file, if it came externally

 22         or internally.

 23    45               Q.   Is this using special software to

 24         track these data points?

 25                     A.   No, this is just common property
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  1         listings in terms of Microsoft Office, Excel.

  2    46               Q.   I don't think that folder or the

  3         folder hierarchy was produced to us?

  4                     MR. MILNE-SMITH:  I mean, we have

  5         searched through that hierarchy for relevant data

  6         and produced the results of that.

  7                     BY MR. WINTON:

  8    47               Q.   Right, okay.  But can we get a

  9         screen shot of the folder showing the folder

 10         hierarchy?

 11         U/A         MR. MILNE-SMITH:  I'll take that under

 12         advisement.

 13                     BY MR. WINTON:

 14    48               Q.   Okay.  And I just want to clarify

 15         something.  In terms of any documents that were

 16         produced to us, were they produced with meta data

 17         available to us, or was the meta data scrubbed?

 18                     MR. MILNE-SMITH:  Do you know?

 19                     MR. CARLSON:  I don't know if it was

 20         produced with the meta data available.  It wasn't

 21         scrubbed, but maybe in the imaging process it was

 22         lost or I don't know.  It would have been the

 23         documents that we produced in the most recent

 24         tranche following Justice Newbould's case

 25         conference.
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  1                     MR. WINTON:  Right.

  2                     MR. CARLSON:  So if they were

  3         stand-alone documents that weren't attached to

  4         emails, they came from this folder that Tony

  5         referenced.

  6                     MR. WINTON:  Okay.

  7                     MR. MILNE-SMITH:  So the answer is we

  8         don't know and didn't take any steps to

  9         particularly preserve or delete meta data.

 10                     MR. CARLSON:  And actually, sorry, I

 11         can say this.  I believe we produced Excel

 12         documents in native format, so those would have all

 13         the meta data intact.

 14                     MR. WINTON:  Okay, well, I think that

 15         with respect to Word documents, we'll have to

 16         discuss what to do about meta data.  If it has been

 17         removed and if it is actually available from the

 18         original source, then we may be requesting

 19         disclosure of the meta data.

 20                     MR. MILNE-SMITH:  If there is any

 21         particular documents you want to know the meta data

 22         about, we are happy to do it.  What I can tell you

 23         for sure is because of other searches we did

 24         earlier in the case, none of them involved Brandon

 25         Moyse as an author or editor.
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  1                     MR. WINTON:  All right.

  2                     MR. MILNE-SMITH:  So I'm confident in

  3         that.

  4                     BY MR. WINTON:

  5    49               Q.   And fair to say, Mr. Griffin, that

  6         you weren't always kept apprised of everything your

  7         partners were working on --

  8                     A.   In connection with this file?

  9    50               Q.   -- in connection with this file?

 10                     A.   No, I think we were in constant

 11         communication.

 12    51               Q.   So to the extent that any one

 13         partner was undertaking a task or speaking to

 14         someone about the deal, all five of you would know?

 15                     A.   Well, the four of us sit on an

 16         Investment Committee.  We sit in a common room with

 17         one another basically on a trading floor.  There is

 18         constant communication back and forth in, you know,

 19         our closed door investment meetings about what we

 20         are up to, not just on this file but on all files,

 21         our deal pipeline and the like, developments on

 22         investments.

 23                     And so I would say that is not the case

 24         that we were at any point uninformed or I myself

 25         was uninformed.
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  1    52               Q.   How often would you meet as an

  2         Investment Committee?

  3                     A.   Typically, if for no other reason

  4         than scheduled get-togethers, it would be weekly,

  5         but often times it would be on an ad hoc basis in

  6         response to a transaction or developments, but at

  7         least weekly.

  8    53               Q.   At least weekly but possibly more

  9         on an ad hoc basis if something came up that

 10         required the four of you to meet and talk?

 11                     A.   That's correct.

 12    54               Q.   And in these meetings you would

 13         share information with one another about what you

 14         were doing on let's just focus on the Wind deal,

 15         for example?

 16                     A.   Yes, that would be typical.

 17    55               Q.   Do you take notes or does anyone

 18         at the meeting take notes when these Investment

 19         Committee meetings take place?

 20                     A.   Not typically, no.

 21    56               Q.   No?

 22                     A.   No.

 23    57               Q.   Do you keep a diary of Investment

 24         Committee meetings?  Like do you have a general

 25         running diary?
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  1                     A.   No, I don't think we do.

  2    58               Q.   And none of the partners keep a

  3         diary, like a notebook for their meetings?

  4                     A.   Oh, we write notes, you know, on a

  5         constant basis on all files.

  6    59               Q.   Okay, and what happens to those

  7         notes?

  8                     A.   It depends.  You know, some of

  9         them we will put into a file folder for a deal, so

 10         if there is something important in terms of an

 11         update memo or a development that we want a record

 12         of, we will typically post it to the folder for

 13         that specific deal.

 14                     There is stuff that we don't write down

 15         that is just, you know, common knowledge, just kept

 16         in our heads, and you know, then I'm sure we have

 17         all got notebooks and the like that we maintain.

 18    60               Q.   Would you take handwritten notes

 19         with respect to the Wind transaction?

 20                     A.   Of course.

 21    61               Q.   And did you show those to counsel

 22         as part of the search for and production of

 23         relevant documents?

 24                     A.   I don't recall, actually.

 25    62               Q.   Counsel, did you review
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  1         handwritten notebooks from any of the partners?

  2                     MR. MILNE-SMITH:  I know we saw -- not

  3         handwritten, but I know we have seen from the -- he

  4         referred to some of them will get posted when they

  5         are of significance into the folder, and I know we

  6         have seen some of those; correct?

  7                     MR. CARLSON:  I have looked through the

  8         folder, and I can't actually recall handwritten

  9         notes.

 10                     MR. MILNE-SMITH:  No, no, I'm saying

 11         typed up.

 12                     MR. CARLSON:  Oh, yes, that's right,

 13         yeah.

 14                     MR. MILNE-SMITH:  I don't think we have

 15         seen anything handwritten, other than Brandon's

 16         notebook.

 17                     BY MR. WINTON:

 18    63               Q.   Okay, well, I'm going to ask that

 19         you review any handwritten notes that any member of

 20         the deal team, so any of the five members of the

 21         deal team, created with respect to the Wind

 22         transaction to determine whether any of those notes

 23         are relevant to the categories of documents or

 24         relate to the categories of documents that have

 25         already been produced in this action?
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  1         U/A         MR. MILNE-SMITH:  Okay, I will review

  2         the documents.  We will look to see if any

  3         handwritten notes exist, and I will take under

  4         advisement production upon determining their

  5         relevance, any privilege issues and so forth.

  6                     BY MR. WINTON:

  7    64               Q.   If there are documents that you

  8         review and you determine that, having reviewed

  9         documents, you think in your opinion none of them

 10         are relevant, then I just want to know that fact as

 11         well so that we can at least understand that these

 12         documents exist and then we can decide what more to

 13         do about that?

 14         U/T         MR. MILNE-SMITH:  Should I reach that

 15         determination, I will so advise you.

 16                     BY MR. WINTON:

 17    65               Q.   Thank you.

 18                     So on this issue, turn up West Face

 19         document WFC0108177, please.

 20                     MR. MILNE-SMITH:  So these are notes

 21         dated November 4th, '13, Wind Mobile Canada?

 22                     MR. WINTON:  Correct.

 23                     MR. MILNE-SMITH:  Okay, yes.

 24                     BY MR. WINTON:

 25    66               Q.   And this is an example I think of
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  1         the potential absence of meta data, because it is

  2         unclear and it is definitely not disclosed in the

  3         Schedule "A" from West Face who is the author of

  4         these notes, is it?  Do we know that?

  5                     MR. MILNE-SMITH:  Yeah, we don't have

  6         anything in the "author" field.

  7                     MR. WINTON:  Okay.

  8                     MR. MILNE-SMITH:  Oh, sorry, but I do

  9         have "Yu-jia notes" in another field, so --

 10                     MR. WINTON:  What field is that?

 11                     MR. MILNE-SMITH:  It is probably an

 12         internal field that we --

 13                     MR. CARLSON:  Oh, those are my --

 14                     MR. MILNE-SMITH:  Yeah, these are

 15         Andrew's notes.

 16                     MR. WINTON:  Okay, so --

 17                     MR. MILNE-SMITH:  So these are

 18         Yu-jia's.

 19                     MR. WINTON:  Can we just go off the

 20         record for one second.

 21                     (DISCUSSION OFF THE RECORD.)

 22                     BY MR. WINTON:

 23    67               Q.   So I don't think Mr. Griffin is

 24         going to be able to answer this question.  I'm

 25         happy to have Mr. Carlson or you, Mr. Milne-Smith,
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  1         answer this question for us.

  2                     How was it determined that these notes

  3         from doc ID 108177 were authored by Mr. Zhu?

  4                     MR. MILNE-SMITH:  Andrew, do you know?

  5                     MR. CARLSON:  We spoke to Yu-jia about

  6         this.

  7                     MR. MILNE-SMITH:  We asked Yu-jia.

  8                     MR. WINTON:  So it wasn't anything in

  9         the document properties that was able to identify

 10         that for you?

 11                     MR. CARLSON:  There may be something in

 12         the document properties, but it might also have

 13         been -- we might also have known from where it was

 14         saved and also just from conversations with Yu-jia.

 15                     BY MR. WINTON:

 16    68               Q.   Okay.  I think I just want to put

 17         it out there then that in follow-up to the previous

 18         undertaking request, which I believe you took under

 19         advisement, about production of the screen shot of

 20         the file folder for this deal --

 21                     MR. MILNE-SMITH:  Yes.

 22                     BY MR. WINTON:

 23    69               Q.   -- that we may ask as a follow-up

 24         that specific folders be drilled down and we see

 25         the screen shots of anything else.  And so we'll
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  1         have to have a discussion about how far that goes,

  2         but if there is a folder and, depending on the

  3         title of that folder, we may ask for the internal

  4         screen shot of that folder as well and carry it

  5         from there.

  6                     And just to be sure that no one takes

  7         the position we didn't ask for it, I'm asking for

  8         it now.

  9         U/A         MR. MILNE-SMITH:  Understood.  Also

 10         under advisement.

 11                     BY MR. WINTON:

 12    70               Q.   Right, okay.

 13                     Now, these notes dated November 4th,

 14         2013, Mr. Griffin, do you recall if you were

 15         involved in whatever discussion led to Mr. Zhu

 16         creating these notes?

 17                     A.   Yes, I would have been.

 18    71               Q.   And what happened here?  Can you

 19         explain the background or context for these notes?

 20                     A.   Can you give me a minute to read

 21         it?

 22    72               Q.   Sure.

 23                     A.   (Witness reviews document.)

 24                     This would have reflected some of our

 25         initial discussions or meetings with the management
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  1         group and probably a first attempt at summarizing

  2         the background to the VimpelCom ownership position

  3         in Wind and their interest in potentially exiting

  4         at some point in the future from that ownership

  5         position, including some high level references to

  6         government policy on a fourth national wireless

  7         carrier in Canada and at that time open issues with

  8         respect to expected future CRTC rulings insofar as

  9         wholesale roaming and tower sharing were concerned

 10         as between new entrants and incumbents.

 11                     MR. MILNE-SMITH:  I'm just showing him

 12         the second page now.

 13                     BY MR. WINTON:

 14    73               Q.   Right.

 15                     A.   (Witness reviews document.)

 16                     And a summary of basically the Canadian

 17         spectrum landscape as it existed at that date as

 18         between the incumbents, the new entrants and

 19         references to future auctions of both AWS1, 700

 20         megahertz and AWS3 spectrum in Canada.

 21    74               Q.   Towards the bottom of the second

 22         page, so the bottom five points with content in

 23         them begins with:

 24                          "Need to show VimpelCom who the

 25                     parties are."
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  1                     Do you see that, sir?

  2                     A.   Yes.

  3    75               Q.   What do you recall of the

  4         discussion that is summarized in these notes?

  5                     A.   I think what is being referred to

  6         here is VimpelCom had a series of false starts in

  7         exiting the business.  They wanted to know that

  8         parties they were dealing with had the financial

  9         wherewithal, if they showed up to consummate a

 10         transaction that they were serious, and obviously

 11         the importance of getting an agreement on roaming

 12         in Canada for the business.

 13    76               Q.   Okay, if I could unpack that for a

 14         second, so the second bullet point that I am

 15         referring to, which is really the third from the

 16         bottom in content reads:

 17                          "We would like to know who you

 18                     are first."

 19                     Whose voice is that point being made

 20         in?  Is that VimpelCom or is that Globalive or

 21         someone else?

 22                     A.   I think it is referring to us

 23         providing information about the West Face group and

 24         investment funds that would allow VimpelCom to form

 25         a view as to who we were and that we had
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  1         credibility.

  2                     MR. WINTON:  Let's just go off for a

  3         second.

  4                     (DISCUSSION OFF THE RECORD.)

  5                     BY MR. WINTON:

  6    77               Q.   So were these notes the result of

  7         an in-person meeting with someone in particular?

  8                     A.   We would have had an initial

  9         meeting with Tony Lacavera.  I believe he was the

 10         only one from the management group that attended at

 11         the time, and that was back in November of 2013.

 12    78               Q.   Anyone on behalf of VimpelCom?

 13                     A.   No, not at that time.

 14    79               Q.   So whatever you are hearing about

 15         VimpelCom is coming to you through Mr. Lacavera?

 16                     A.   That is correct.

 17    80               Q.   And so just to get back to that

 18         point third from the bottom:

 19                          "We would like to know who you

 20                     are first."

 21                     Mr. Lacavera is telling West Face that

 22         that's what VimpelCom is going to need to see, is

 23         something about who West Face is before you start

 24         talking real terms of a transaction or a potential

 25         transaction; is that fair?
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  1                     A.   I believe that is what is being

  2         referred to, not having written the note myself,

  3         trying to interpolate the reference, but if you

  4         read the prior point where it says:

  5                          "They are gun shy", being

  6                     VimpelCom.  "They have had false

  7                     starts with Birch Hill", who is

  8                     another private equity group

  9                     referenced here.

 10                     And then they go on to say that:

 11                          "Birch Hill didn't come up with

 12                     the money."

 13                     I suppose referring to a discussion or

 14         a semblance of a deal that pre-existed our

 15         involvement.

 16                     I think the point is basically

 17         VimpelCom didn't want to embark on another process

 18         with a new set of potential buyers and end up with

 19         the same result, which was a conclusion of a

 20         process without a transaction.

 21    81               Q.   Had you been aware of the Birch

 22         Hill discussions with VimpelCom prior to this

 23         meeting?

 24                     A.   No.

 25    82               Q.   So what you learned about it or
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  1         whatever you knew about it came from Mr. Lacavera?

  2                     A.   I don't know if it is the only

  3         source.  I can't recall if it was mentioned in the

  4         press at the time.

  5    83               Q.   Okay.

  6                     A.   Quite possibly.  There was a lot

  7         of speculation in the press as to whether VimpelCom

  8         was going to remain as an investor in Wind Canada.

  9         I believe, if I recall correctly, there were

 10         references to certain strategics potentially

 11         emerging from the United States that may take an

 12         interest in the business, some of the Canadian

 13         incumbent firms, such as Rogers, Bell or Telus,

 14         having an interest in the franchise, and then

 15         private equity generally.

 16    84               Q.   But you understood at the time

 17         that the Federal Government's appetite to let

 18         either an American large telco or one of the

 19         incumbents take over Wind, the Federal Government

 20         wasn't keen on that, right?

 21                     A.   Certainly as it pertained to the

 22         three large incumbent firms in Canada, Bell, Telus

 23         and Rogers, they wanted to stimulate a fourth

 24         competitor in the market.

 25                     And I can't recall the date of this,
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  1         the occurrence of this event specifically, but

  2         whether it was before or after this meeting, there

  3         were changes made to the foreign ownership laws in

  4         Canada as it pertained to the acquisition of small

  5         market participants by -- who were deemed sort of

  6         non-incumbent Canadian firms and/or foreign

  7         entrants that would have allowed a foreign entrant

  8         to come in and acquire a business like Wind that

  9         represented I believe under 10 percent market share

 10         in the telecom market in Canada.

 11                     And that was seen as a move to

 12         basically not only curtail the incumbents taking

 13         over a business like Wind but to try to stimulate

 14         or acknowledge that a transfer may be approved to

 15         one of the other Canadian firms that didn't have a

 16         vested interest in the wireless industry or a

 17         foreign entrant who might provide very

 18         well-capitalized competition to Bell, Telus and

 19         Rogers domestically.

 20                     I just can't recall whether that change

 21         in legislation had occurred before or after this

 22         meeting.

 23                     MR. MILNE-SMITH:  Yeah, and, Counsel, I

 24         believe both in Mr. Griffin's March 7th affidavit

 25         at paragraph 28 this is referenced, and I think
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  1         there is some more detail on it in Mr. Lockie's

  2         affidavit about that whole regulatory history and

  3         the 10 percent ownership threshold.

  4                     BY MR. WINTON:

  5    85               Q.   The fact that the Birch Hill

  6         effort, such as it was, didn't work out because

  7         Birch Hill didn't come up with the money, that

  8         wasn't public knowledge; would you agree?

  9                     A.   I don't know.

 10    86               Q.   You found that out, though, from

 11         Mr. Lacavera that Birch Hill didn't come up with

 12         the money?

 13                     A.   No, as I said, I don't know,

 14         because I can't recall what discussion there was

 15         publicly at the time about who was involved or what

 16         deal may have been concocted.  And I didn't write

 17         this note, so I --

 18    87               Q.   Who else from West Face attended

 19         this meeting with Mr. Lacavera besides yourself and

 20         Mr. Zhu?

 21                     A.   I don't recall if there were more

 22         people in it than the two of us at the time.  I

 23         would have to check if we have a record of anything

 24         in the calendar.

 25    88               Q.   Well, I'll let counsel decide
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  1         then.  I would like to ask that you do check or

  2         someone check the records to see if you can answer

  3         that question, and if the records don't disclose,

  4         if you can ask Mr. Zhu?

  5         U/T         MR. MILNE-SMITH:  I'll make that

  6         inquiry, and I'll correct this if I'm wrong, but

  7         you can take it as my best recollection that this

  8         was actually a phone call on November 4th.

  9                     BY MR. WINTON:

 10    89               Q.   Well, then we can clarify that if

 11         that is necessary.

 12                     If you could ask Mr. Zhu if he recalls

 13         if this fact about whether Birch Hill didn't work

 14         out because it didn't come up with the money was

 15         public knowledge or inside knowledge that was

 16         learned from Mr. Lacavera and if you could offer if

 17         he can shed any light on that question?

 18                     MR. MILNE-SMITH:  Okay, I will ask him

 19         that, but again, I can tell you from my own

 20         knowledge that there was press speculation about

 21         Birch Hill's involvement.  I have read newspaper

 22         articles from 2013 talking about it.  And you know,

 23         I don't know whether we knew that or whether the

 24         public knew that it was for lack of financing, but

 25         obviously there was discussion of a deal and then a
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  1         deal didn't happen.

  2                     MR. WINTON:  Right, but if there is

  3         this point of because it was they didn't come up

  4         with the money, that is what we are interested in

  5         finding out, if that was something that Mr. Zhu had

  6         understood originally or if that was something he

  7         learned from Mr. Lacavera?

  8         U/T         MR. MILNE-SMITH:  We'll ask him.

  9                     BY MR. WINTON:

 10    90               Q.   Okay.  If you could turn to

 11         document WFC0108179.

 12                     MR. MILNE-SMITH:  Yes, Globalive

 13         questions?

 14                     BY MR. WINTON:

 15    91               Q.   Yes, so now we don't have a date,

 16         as I understand it, or an author for this document?

 17                     MR. MILNE-SMITH:  We have a date of

 18         December 19th, 2013, and again, this is coded

 19         "Yu-jia notes".

 20                     BY MR. WINTON:

 21    92               Q.   Okay, this is effectively a single

 22         page.  There is a number 9 on the second page with

 23         nothing populated, and so we'll call it a one-page

 24         set of questions for Mr. Zhu.  Do you recall the

 25         context of the generation of this document, Mr.
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  1         Griffin?

  2                     A.   I don't specifically.

  3    93               Q.   Did you review it as part of your

  4         preparation for today?

  5                     A.   Yes.

  6    94               Q.   And did you ask Mr. Zhu any

  7         questions about this document as part of your

  8         preparation for today?

  9                     A.   I did not.

 10    95               Q.   What did you understand Mr. Zhu

 11         was doing in creating this document with these

 12         eight categories of questions?

 13                     A.   I don't know who the intended

 14         audience was.  It could be anything from a question

 15         list for future management meetings.  It could be a

 16         summary of diligence discussions that we wanted to

 17         have with our external industry consultant.  I

 18         don't know who the intended audience was.

 19    96               Q.   You had previously referenced

 20         investor committee meetings, and as I understand

 21         it, and you can correct me if I'm wrong, those

 22         would be meetings of the four partners, you,

 23         Mr. Fraser, Mr. Dea and Mr. Boland; correct?

 24                     A.   Yes.

 25    97               Q.   Mr. Zhu was not on the Investment
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  1         Committee?

  2                     A.   He was not.

  3    98               Q.   But if you were having what you

  4         just referred to as management meetings, that would

  5         be a meeting that would include Mr. Zhu; is that

  6         fair?

  7                     A.   I would characterize them as a

  8         meeting of the deal team or discussions of the deal

  9         team.

 10    99               Q.   Okay.  What kind of formal

 11         structure or event happens when you create a deal

 12         team?  Does anything official happen within West

 13         Face?  Is there a sort of a deal opening document

 14         or any kind of process like that?

 15                     A.   I don't know if it is that

 16         formalized.  I think there is a -- you know, we at

 17         the partner level discuss how we are going to

 18         allocate not only our time but the resources of the

 19         analysts that we employ.  There would be an

 20         acknowledgment amongst the partners communicated to

 21         the analysts in question as to how they were going

 22         to be spending their time and on what files.

 23                     So in this case, there would have been

 24         communication with Yu-jia probably verbally saying,

 25         look, you are the analyst that we have appointed to
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  1         work on this and you will be reporting to us.

  2         We'll discuss the scope of what is involved,

  3         meetings, events, diligence items that we need to

  4         track down.  We are not set up with very I would

  5         say, you know, highly formal lines within our

  6         organization, given its size.  It doesn't function

  7         like a bank.

  8   100               Q.   Right.  Then, Counsel, I'm going

  9         to ask if you could ask Mr. Zhu what was the

 10         context or what led to the creation of these, of

 11         this document and these questions and what was

 12         their intended use?

 13                     MR. MILNE-SMITH:  So this document was

 14         created the day after, if you look at Mr. Griffin's

 15         affidavit and I think probably Mr. El-Shanawany's

 16         affidavit, they refer to a management presentation

 17         that West Face received on December 18th.

 18                     And so unless you hear otherwise from

 19         us, you can conclude that these are questions

 20         generated by West Face following that management

 21         presentation.

 22                     BY MR. WINTON:

 23   101               Q.   And as of this date, have you had

 24         any direct discussions with VimpelCom?

 25                     A.   At this time?
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  1   102               Q.   Yes.

  2                     A.   I don't believe -- this was when,

  3         November?

  4                     MR. MILNE-SMITH:  December 19 is the

  5         date of the notes.  You had the management

  6         presentation on the 18th.

  7                     THE DEPONENT:  Okay.  And then I'm

  8         trying to recall when we would have exchanged a

  9         confidentiality agreement with representatives of

 10         VimpelCom.

 11                     MR. MILNE-SMITH:  Right.

 12                     THE DEPONENT:  And if that predated

 13         this or not.

 14                     MR. MILNE-SMITH:  The confidentiality

 15         agreement with VimpelCom was December 7, 2013.

 16                     THE DEPONENT:  Okay.

 17                     BY MR. WINTON:

 18   103               Q.   Was the confidentiality agreement

 19         produced?  We are just having --

 20                     MR. CARLSON:  Our NDA with VimpelCom?

 21                     MR. WINTON:  Yes.

 22                     MR. CARLSON:  Yes.  If you give me a

 23         minute, I can find it.

 24                     MR. WINTON:  Sure, please.  And why

 25         don't we go off the record while you do that.
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  1                     (DISCUSSION OFF THE RECORD.)

  2                     BY MR. WINTON:

  3   104               Q.   So let's turn up now for a second

  4         0107228, the confidentiality agreement.

  5                     MR. MILNE-SMITH:  Got it.

  6                     BY MR. WINTON:

  7   105               Q.   And if I understand then

  8         correctly, Mr. Griffin, this was the only

  9         confidentiality or non-disclosure agreement that

 10         West Face signed with VimpelCom?

 11                     A.   To the best of my recollection,

 12         yes.

 13   106               Q.   And so even after the data room

 14         was opened and created and West Face got access to

 15         the data room, this is the confidentiality

 16         agreement that applied?

 17                     A.   Yes, that would have predated any

 18         access to information.

 19   107               Q.   Right.  As I understand it,

 20         though, I don't think a data room had been opened

 21         as of December 2013; correct?

 22                     A.   I don't recall the exact date when

 23         it would have been established by UBS, who was the

 24         financial advisor.  I don't know when they opened

 25         it or when the first point at which we gained

5262



Anthony Griffin 42

neesonsreporting.com 2016-05-10

  1         access to it.

  2   108               Q.   Well, I think as far as the first

  3         date on which West Face gained access to it is a

  4         fair question to ask of the Defendants, and so I'm

  5         going to ask that if you can't give us that

  6         information, that West Face undertake to let us

  7         know what is the date that they first gained access

  8         to the data room?

  9                     MR. MILNE-SMITH:  Yes, we'll make that

 10         inquiry.

 11                     Yeah, I'm not sure that you are right,

 12         Counsel, that it wasn't in December, because

 13         Mr. El-Shanawany's affidavit of March 9th, 2015,

 14         refers to signing the NDA, and it says:

 15                          "Having signed the NDA, West

 16                     Face received access to Wind's

 17                     virtual data room from VimpelCom so

 18                     it could commence due diligence."

 19                     MR. CARLSON:  And also in paragraph 32

 20         of Tony's March 7th, 2015 affidavit, he mentions:

 21                          "Shortly after entering into

 22                     the confidentiality agreement with

 23                     VimpelCom and Orascom, West Face

 24                     received access to the data room and

 25                     then participated in a management
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  1                     presentation from Wind on December

  2                     18, 2013."

  3                     MR. MILNE-SMITH:  So I think you can

  4         take it that the access to the data room was

  5         received between December 7th and December 18th of

  6         2013.

  7                     And I will just add, Counsel, what you

  8         may be thinking of is that Mr. Griffin's affidavit

  9         also states that in May of 2014 Davies Ward

 10         received access to the data room, so that may be

 11         what you are thinking of.

 12                     MR. WINTON:  That may have been why I

 13         was asking the questions I was.  Thank you.

 14                     MR. MILNE-SMITH:  Yes.

 15                     BY MR. WINTON:

 16   109               Q.   At paragraph 14, which begins on I

 17         think page 5 of this document, I'm going to ask

 18         some questions about that and so I would suggest

 19         you review that.  It is just on the bottom of page

 20         5, and let me know when you have done so and then I

 21         will ask you my questions.

 22                     A.   (Witness reviews document.)

 23                     Yes.

 24   110               Q.   And just to start, sir, you are

 25         familiar generally with the common terms of a
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  1         confidentiality or non-disclosure agreement;

  2         correct?

  3                     A.   I would say generally, yes.

  4   111               Q.   And generally speaking, you would

  5         agree that the fact that you were even entering

  6         into a non-disclosure agreement or confidentiality

  7         agreement is in itself something you would like to

  8         keep confidential?

  9                     A.   I'm sorry, I'm not sure I

 10         understand the question.

 11   112               Q.   Sure.  The very fact that you have

 12         entered into this agreement with another party in

 13         relation to a potential transaction, that in itself

 14         is a confidential piece of information; correct?

 15                     A.   Yes.

 16   113               Q.   And as we see in paragraph 14 of

 17         this agreement, one of the terms of the

 18         confidentiality agreement was that neither party

 19         would disclose without consent of the other party

 20         the fact that it has entered into negotiations;

 21         correct?

 22                     A.   Yes.

 23   114               Q.   And the terms or conditions of

 24         those negotiations, so the content of those

 25         negotiations would also be considered confidential?
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  1                     A.   Yes.

  2   115               Q.   So in this particular transaction,

  3         your expectation is that VimpelCom would keep

  4         confidential anything you are sharing with

  5         VimpelCom; correct?

  6                     A.   Yes.

  7   116               Q.   And likewise, their expectation is

  8         whatever they tell you, you would keep

  9         confidential?

 10                     A.   Yes.

 11   117               Q.   How does Globalive fit into this

 12         world of confidentiality?  They are not a party to

 13         the confidentiality agreement, right?

 14                     A.   Not this one.

 15   118               Q.   Right.  Did you have a

 16         confidentiality agreement with Globalive?

 17                     MR. MILNE-SMITH:  Just could you

 18         clarify what you mean by "Globalive", because there

 19         are a lot of Globalive entities.

 20                     MR. WINTON:  So whichever Globalive

 21         entity was controlled by Mr. Lacavera.

 22                     MR. MILNE-SMITH:  Okay.  So you are not

 23         talking about one of the Wind sort of operating

 24         entities controlled by Orascom or VimpelCom?

 25                     BY MR. WINTON:
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  1   119               Q.   No, we are talking about

  2         Mr. Lacavera's Globalive.

  3                     A.   The way this worked was UBS was

  4         sitting as financial advisor.  VimpelCom --

  5   120               Q.   So stop.  To whom?

  6                     A.   To VimpelCom.

  7   121               Q.   Okay.

  8                     A.   VimpelCom and the Orascom entities

  9         and UBS had complete transparency in terms of our

 10         dialogue with anyone involved in the management of

 11         Wind in Canada or in Europe, which would have

 12         included the Canadian management team.

 13                     As to how they asked for the terms of

 14         this confidentiality agreement to be set up, you

 15         would have to ask them as to how they were

 16         satisfied that this adequately addressed their

 17         concerns over confidentiality.  It wasn't up to us

 18         to decide.

 19   122               Q.   When you say that VimpelCom and

 20         Orascom had complete transparency, are you

 21         suggesting then that whatever you were discussing

 22         with Mr. Lacavera was at all times visible to and

 23         known by VimpelCom or Orascom?

 24                     A.   No, that is not what I am

 25         suggesting.  What I am suggesting is that the
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  1         process -- how can I put it?  There are various

  2         touch points to representatives of a company.

  3         There was a Canadian management group, a management

  4         group in Italy, the Russian parent company and its

  5         board, and at various times, you know, various

  6         parties took the lead in terms of things like

  7         setting up management meetings and presentations.

  8         So it wasn't something dictated by us.  It was

  9         decided by them.

 10   123               Q.   Was there then a separate

 11         confidentiality agreement with the Lacavera

 12         Globalive entities?

 13                     A.   I don't personally recall.

 14   124               Q.   Well, so, Counsel, then maybe you

 15         can assist on this point.  Was there a separate

 16         confidentiality agreement as between West Face and

 17         the Lacavera-controlled Globalive entities?

 18                     MR. MILNE-SMITH:  I don't believe so.

 19         Just you didn't ask a time-limited question, and so

 20         I have to give you this answer.  The March 7, 2015

 21         affidavit of Mr. Griffin attaches as Exhibit 2 an

 22         expired NDA with Globalive from November 4, 2009.

 23                     MR. WINTON:  Right, and I'm aware of

 24         that.

 25                     MR. MILNE-SMITH:  Right.

5268



Anthony Griffin 48

neesonsreporting.com 2016-05-10

  1                     MR. WINTON:  And I think we both assume

  2         or we both agree that that didn't apply to this

  3         transaction.

  4                     MR. MILNE-SMITH:  No, it did not.

  5                     MR. WINTON:  So if I could be more

  6         specific then, for this transaction from 2013 into

  7         2014, was there a confidentiality agreement with

  8         the Lacavera Globalive entities?

  9                     MR. MILNE-SMITH:  Not to our knowledge.

 10                     BY MR. WINTON:

 11   125               Q.   Just going back to some notes

 12         questions, just to wrap up some of our questions

 13         about documents, WFC0108491.

 14                     MR. MILNE-SMITH:  Yes, I have that.

 15                     BY MR. WINTON:

 16   126               Q.   And while there is a date on the

 17         document, I just want to confirm that is actually

 18         the date, the actual date of the document, or the

 19         document was created on December 18th, 2013?

 20                     MR. MILNE-SMITH:  I mean, the date we

 21         have in our field is December 19th.

 22                     MR. WINTON:  Okay.

 23                     MR. MILNE-SMITH:  And again, it appears

 24         to be authored by Mr. Zhu.

 25                     BY MR. WINTON:
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  1   127               Q.   So these notes appear to have two

  2         different topics, one entitled at the top

  3         "Government of Canada", reading out the

  4         abbreviation, "Change on Wireless Roaming", and the

  5         second heading about halfway down the page is

  6         "Notes From Management Presentation".

  7                     Just to make sure we are clear on this,

  8         can you please ask Mr. Zhu what was the context or

  9         what led to the creation of these notes?

 10                     MR. MILNE-SMITH:  Well, there is the

 11         management presentation on the 18th.

 12                     BY MR. WINTON:

 13   128               Q.   Yes, but the top half doesn't seem

 14         to be following into that, so that is why I'm

 15         wondering how it is there was also a series of

 16         notes on the change on wireless roaming.  What was

 17         the source of this information?

 18         U/T         MR. MILNE-SMITH:  I think you can

 19         conclude that there were publicly announced

 20         government policy initiatives, but we'll let you

 21         know if it is to the contrary.

 22                     BY MR. WINTON:

 23   129               Q.   Okay.  Turning to WFC0108498.

 24                     MR. MILNE-SMITH:  Yes.

 25                     BY MR. WINTON:
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  1   130               Q.   The document is an email from

  2         Mr. Boland to Bruce McDonald at RBC dated January

  3         13th, 2014, and the third paragraph reads:

  4                          "We are working on Wind - still

  5                     academic at this point, but if there

  6                     is any merit to the business, I will

  7                     circle back to see if something

  8                     works for you guys."

  9                     And just to pause there, Mr. Griffin,

 10         would you agree that as of mid-January 2014, the

 11         Wind transaction was accurately described by

 12         Mr. Boland as being "academic"?

 13                     A.   Well, I'm just reading verbatim

 14         what his email says.

 15   131               Q.   Yes.  Would you agree with that,

 16         or any reason to disagree with Mr. Boland's

 17         description of the status of the Wind transaction

 18         from West Face's perspective?

 19                     A.   I can't recall the context.  You

 20         would have to ask Mr. Boland.

 21   132               Q.   All right.  Well, from your

 22         perspective, was the status of the transaction

 23         academic or would you describe it as being more

 24         than academic as of mid-January?

 25                     A.   I would say it was more than
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  1         academic insofar as the time we were committing to

  2         it, but it was certainly at its early stages.

  3   133               Q.   Then if you could ask Mr. Boland

  4         what led him to describe it in his email as being

  5         "still academic at this point"?

  6         U/T         MR. MILNE-SMITH:  We will ask him.

  7                     BY MR. WINTON:

  8   134               Q.   Thank you.  I'm just trying to

  9         figure out which affidavit to bring to your

 10         attention on a certain point.

 11                     MR. MILNE-SMITH:  If you want to tell

 12         me the issue, I might be able to help.

 13                     MR. WINTON:  Well, I'm trying to fill

 14         in the blanks between January 2014 and April 2014.

 15                     MR. MILNE-SMITH:  Yes.

 16                     MR. WINTON:  So I'm looking at

 17         paragraph 32 of Mr. Griffin's March 7th, 2015

 18         affidavit and --

 19                     MR. MILNE-SMITH:  This just has

 20         highlighting but no writing on it.

 21                     BY MR. WINTON:

 22   135               Q.   That is fine.  What we have is the

 23         paragraph Mr. Carlson pointed us to, paragraph 32

 24         of that affidavit on page 12, and we skip from

 25         access to the data room in the management
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  1         presentation in December 2013 to by April '14 the

  2         discussions had progressed.

  3                     And I am looking through your more

  4         recent affidavit, and I don't know that I have seen

  5         anything that fills in that time period with any

  6         more information about what exactly was going on on

  7         the West Face side in that three- to four-month

  8         period between sort of the management presentation

  9         in December and the retention of counsel in April

 10         2014.  So can you help me out and tell me what you

 11         were doing or what the deal team was doing?

 12                     A.   We would have been going through

 13         the data room materials, reviewing the business,

 14         financial forecasts that had been provided to us by

 15         the management group through the UBS data room,

 16         formulating our own internal models, discussing the

 17         transaction internally, thinking about a deal

 18         template that would be suitable for the purposes of

 19         an offer that we would put forward, which

 20         ultimately culminated in us putting in our first

 21         proposal.

 22   136               Q.   And this review of the data room

 23         during this stage, was that undertaken by members

 24         of the West Face deal team or had Altman been

 25         retained at this point to help you out?
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  1                     A.   I actually don't recall when -- we

  2         do have a separate engagement letter that we signed

  3         with Altman Vilandrie.  I can't remember the date

  4         at which they became involved, so I would have to

  5         go back and look at that.

  6   137               Q.   All right, and I don't think we

  7         actually received production of the Altman

  8         engagement letter or contract.

  9         U/A         MR. MILNE-SMITH:  I'll take under

 10         advisement the contract, but I will undertake to

 11         advise you of the date of the agreement.

 12                     MR. WINTON:  Well, I think I could help

 13         out on that, because if you just turn quickly to

 14         WFC0054181.

 15                     MR. MILNE-SMITH:  Okay, so yes, they

 16         had made a proposal in May, May 8th.

 17                     BY MR. WINTON:

 18   138               Q.   Right, if you turn between

 19         pages, sort of at the bottom of page 1 to the top

 20         of page 2 of this document, there is an email from

 21         you, Mr. Griffin, to Mr. Fraser and Mr. Dea and Mr.

 22         Zhu where you are referring to an Altman proposal?

 23                     A.   Yes.

 24   139               Q.   And that may assist your memory

 25         that prior to this date, it is probably fair to say
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  1         you hadn't yet engaged Altman to assist with your

  2         due diligence reviews; fair?

  3                     A.   I would say that is fair.

  4   140               Q.   Okay.  So likely prior to this

  5         date or whenever that engagement was formalized,

  6         entered into, it would have been primarily West

  7         Face, but to be more specific, you retained counsel

  8         in April and so prior to April it would have been

  9         only West Face; is that fair?

 10                     A.   I don't recall the date that we

 11         first talked to Davies, but it would have been

 12         sometime in that window.

 13   141               Q.   Okay, well --

 14                     A.   And so it was West Face and Davies

 15         working on this.

 16   142               Q.   Right.  To be fair, I guess your

 17         affidavit says at paragraph 32 "by April 2014", and

 18         so can you let me know or can West Face let me know

 19         what is the exact date when Davies was retained

 20         with respect to this potential transaction?

 21                     MR. MILNE-SMITH:  I struggle on the

 22         word "exact date", but I'll take it under

 23         advisement.

 24                     MR. WINTON:  To the extent a precise

 25         date can be pinpointed.
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  1                     MR. MILNE-SMITH:  I mean, just so

  2         understand, Counsel, I mean, Pat Barry is a -- you

  3         know, he almost plays the role of a traditional

  4         lawyer on retainer.  I mean, he talks to the

  5         principals of West Face on a regular basis about a

  6         variety of matters.  And as to when Davies became

  7         actively engaged, I think it is in the sort of late

  8         April or early May time frame that has already been

  9         reflected in the documents.

 10                     MR. WINTON:  Well, I think given what

 11         else was happening in April and May 2014, to the

 12         extent we can pinpoint a precise date or time

 13         period or no-later-than date for the opening of a

 14         specific file for this potential transaction,

 15         anything that would assist on those points.

 16         U/A         MR. MILNE-SMITH:  I'll take it under

 17         advisement and see what level of precision might be

 18         possible.

 19                     BY MR. WINTON:

 20   143               Q.   Thank you.  And in late April, it

 21         is in paragraph 32 of your March affidavit and you

 22         describe it there, the initial offer from West Face

 23         was a combination of refinancing debt and equity

 24         that would have kept VimpelCom involved as a part

 25         owner of Wind; correct?
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  1                     A.   Yes.

  2   144               Q.   Even though you had understood

  3         initially that VimpelCom was looking to exit this

  4         investment?

  5                     A.   It actually wasn't entirely clear.

  6         The financial advisor had said they would look at a

  7         range of alternatives, everything between a full

  8         exit to a continuing interest.  And what they did

  9         reflect, though, was that they had an immediate

 10         issue with respect to maturing vendor financing or

 11         debt and that that was providing a date certain in

 12         terms of when additional capital had to come into

 13         the company.

 14                     And so at this point in time, we were

 15         trying to be responsive to that date, knowing that

 16         injecting debt capital had a different risk profile

 17         than injecting equity capital which would be

 18         inherently junior.

 19                     And we were also cognizant of the fact

 20         that there would be additional funding required to

 21         be invested in the business, so we were trying to

 22         match their objectives with the amount of capital

 23         that we thought we could commit to the transaction

 24         while also ensuring that we had additional capital

 25         to follow should additional injections be required
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  1         once we got involved.

  2                     So the way that we had approached

  3         dealing with the combination of those issues and

  4         being responsive to their request was to come

  5         forward with this proposal which was, you know, as

  6         described or reflected here.

  7                     MR. MILNE-SMITH:  Counsel, should we

  8         give the reporter a break?

  9                     MR. WINTON:  Sure, let's do that.

 10                     MR. MILNE-SMITH:  If this is a

 11         convenient time for you?

 12                     MR. WINTON:  Sure, thanks.

 13                     -- RECESSED AT 11:32 A.M.

 14                     -- RESUMED AT 11:41 A.M.

 15                     BY MR. WINTON:

 16   145               Q.   If you could turn to WFC0068348.

 17                     MR. MILNE-SMITH:  Yes.

 18                     BY MR. WINTON:

 19   146               Q.   This is a series of emails that

 20         are dated between April 27th, 2014, and end on

 21         April 28th, 2014, and attach two copies of I guess

 22         what I will call an offer letter to Globalive.  And

 23         one of the versions attached is a clean copy dated

 24         April 27, 2014, that is signed by Mr. Singh on

 25         behalf of West Face.  Counsel, if you can be
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  1         showing these documents to Mr. Griffin.

  2                     MR. MILNE-SMITH:  Yes.

  3                     BY MR. WINTON:

  4   147               Q.   And the reason I'm bringing these

  5         to your attention, sir, is to try and pinpoint a

  6         time in April when this letter was actually

  7         submitted to Globalive Wireless Management Corp.,

  8         and if the signed version -- is this the signed

  9         version on April 27th the version that was actually

 10         delivered to Globalive?

 11                     A.   My best knowledge, yes.

 12   148               Q.   And it is addressed to

 13         Mr. Lacavera and not to anyone at VimpelCom.  Why

 14         was that?

 15                     A.   I don't actually recall what the

 16         line of communication was in terms of who we were

 17         asked to send it to, but it would have been

 18         responsive to whatever had been requested of us in

 19         terms of direction.

 20   149               Q.   Okay.  Your understanding, though,

 21         was that VimpelCom ultimately had approval or had

 22         to approve the terms of any debt restructuring or

 23         any term sheet that was being offered to Globalive?

 24                     A.   Yes.

 25   150               Q.   And this proposal that is
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  1         contained here, the document for the specific clean

  2         letter, the doc ID for the record is WFC0068358,

  3         and this is the proposal we had discussed prior to

  4         the break which was an offering of debt with a

  5         potential sort of future payment that might be

  6         considered equity or more debt down the road?

  7                     A.   Right.

  8   151               Q.   And the idea was to take care of

  9         the vendor debt that was maturing very shortly to

 10         take care of the immediate financing needs and then

 11         figure out what more would be done once that was

 12         taken care of?

 13                     A.   Yes, if I recall correctly, the

 14         vendor debt or at least one component of it was

 15         maturing in May of 2014, and if it wasn't addressed

 16         by that date, they would have entered either a

 17         negotiated forbearance period or a default.  It

 18         probably would have gone to a 30-day cure period

 19         followed by a default if not remedied.  So that is

 20         what we were trying to be responsive to.

 21   152               Q.   Right.  And this particular offer

 22         didn't go over well or wasn't well received by

 23         VimpelCom; fair?

 24                     A.   I think in my affidavit, in that

 25         same section you referenced from the -- is it the
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  1         March 7th affidavit?

  2   153               Q.   Yes.

  3                     A.   In that same paragraph I make

  4         reference to the fact that the two individuals at

  5         UBS, Jonathan Herbst and Francois Turgeon, had

  6         provided a response reflecting VimpelCom's comments

  7         to that term sheet, and yes, I would say that is a

  8         fair characterization that what we proposed at the

  9         time was not exactly what their client was looking

 10         for.

 11                     And I will just add, it did, however,

 12         reflect what we thought we were initially being

 13         asked to provide, and their desires or expectations

 14         basically changed midstream.

 15   154               Q.   Okay, well, and now I just want to

 16         clarify something, and it may need to be by way of

 17         undertaking.  Because the letter we had just

 18         referred to was signed and your understanding was

 19         this was the one that was sent, I'm just not sure

 20         that may be correct.

 21                     If you could turn to WFC0106685?

 22                     MR. MILNE-SMITH:  Sorry, 010, and what

 23         are the last four digits?

 24                     MR. WINTON:  6685.

 25                     MR. MILNE-SMITH:  Yes.
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  1                     BY MR. WINTON:

  2   155               Q.   Now, here we have an unsigned

  3         letter, but it is a different form of letter from

  4         West Face and addressed to many more recipients but

  5         sets out, if you look at page 2, a somewhat

  6         different proposal, still more or less along the

  7         lines you describe but with slightly different

  8         terms?

  9                     A.   Yes.

 10   156               Q.   And so I think the question is

 11         which -- well, was either of these letters actually

 12         sent to Globalive or VimpelCom around these dates,

 13         or were these still just internal drafts and

 14         internal discussions, maybe roping in Mr. Lacavera

 15         but not yet formally presented to the VimpelCom

 16         folks?

 17                     MR. MILNE-SMITH:  Well, he has told you

 18         already that he believes the April 28th one was

 19         sent.

 20                     BY MR. WINTON:

 21   157               Q.   Okay.

 22                     A.   And then on May 1st, when we

 23         received the response from UBS to the original

 24         letter that went in, which would have reflected a

 25         response to that proposal you first referenced, we
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  1         worked on an alternative proposal which is

  2         reflected here, and I would have to read the

  3         entirety of it but, in essence, trying to bridge

  4         the gap between VimpelCom's revised desires or

  5         expectations as to how this transaction would work

  6         and what we initially proposed.

  7                     MR. CARLSON:  And there is actually a

  8         signed version of the May 4th proposal.

  9                     MR. WINTON:  Yes?

 10                     MR. CARLSON:  WFC0106772.

 11                     BY MR. WINTON:

 12   158               Q.   Okay, thanks.

 13                     So if you could turn to WFC0052574.

 14                     MR. MILNE-SMITH:  I have 52574, yes.

 15                     BY MR. WINTON:

 16   159               Q.   This is emails from you -- the top

 17         email is something just you are forwarding to

 18         Mr. Fraser and Mr. Dea, but below are emails

 19         exchanged between Mr. Lacavera and yourself.

 20                     And you are referencing in the first

 21         email at the bottom of the chain, May 4th, 2014, at

 22         7:52 p.m., you are I assume attaching the version,

 23         the signed version of the letter that Mr. Carlson

 24         just referred us to; is that fair?

 25                     A.   I would like to see the
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  1         attachment, if you could produce it, just so I can

  2         confirm that.

  3   160               Q.   Okay, well, this version doesn't

  4         have the attachment on it, from what I can see,

  5         but --

  6                     A.   Yeah, unless you can produce the

  7         attachment, I don't want to speculate as to what

  8         may be attached to it.

  9   161               Q.   Okay.  I'm not sure that that was

 10         actually produced to us.  We are trying to search

 11         for it in our database, but the original email from

 12         Mr. Griffin to Mr. Lacavera -- and it could be

 13         Mr. Vermeersch is just struggling, but --

 14                     MR. CARLSON:  I'm looking too.

 15                     BY MR. WINTON:

 16   162               Q.   All right, well, here is what I am

 17         going to suggest in the interests of time.  The

 18         original wasn't produced to us or may not have been

 19         produced to us.  And perhaps offline, Counsel, we

 20         could get an undertaking that it be confirmed that

 21         the version that was attached to the email to

 22         Mr. Lacavera at 7:52 p.m. is the same signed

 23         version that was identified to us by Mr. Carlson

 24         earlier, 0106772, in that that's what was being

 25         shown to Mr. Lacavera at that time?
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  1         U/T         MR. MILNE-SMITH:  We'll make our best

  2         efforts to make that determination.

  3                     BY MR. WINTON:

  4   163               Q.   Okay.  And in the response from

  5         Mr. Lacavera, he provides you with his comments to

  6         whatever it is that you had sent him and makes some

  7         suggestions as to what else you may wish to add or

  8         include in your communication; do you see that?

  9                     A.   Yes.

 10                     MR. MILNE-SMITH:  Do you want to just

 11         give me the document number again?

 12                     MR. WINTON:  We were at 0052574.

 13                     MR. MILNE-SMITH:  Okay, we have got it

 14         back.

 15                     BY MR. WINTON:

 16   164               Q.   All right, so I'm focussing on

 17         Mr. Lacavera's email to you of 9:02 p.m.

 18                     A.   Yes.

 19                     (Witness reviews document.)

 20   165               Q.   Now, Mr. Lacavera and just his

 21         role in all of this is he is part of the management

 22         of Globalive or Wind; correct?

 23                     A.   He was Chief Executive Officer and

 24         I believe also Chairman of Wind.

 25   166               Q.   Which is the target of the
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  1         transaction that you are trying -- or the company

  2         you are trying to acquire; correct?

  3                     A.   Yes.

  4   167               Q.   And in engaging in these

  5         discussions with you, he is giving you tips or

  6         information, suggestions that he thinks will help

  7         make your offer more attractive to VimpelCom;

  8         correct?

  9                     A.   In this case he is commenting on

 10         the regulatory conditions in our term sheet which

 11         are one of the few conditions to closing of our

 12         transaction.

 13   168               Q.   Right.  He is commenting, but he

 14         is giving you suggestions that are meant to try and

 15         make your offer more attractive to VimpelCom;

 16         correct?

 17                     A.   What he is suggesting is two

 18         things.

 19                     Number one, West Face, being a

 20         Canadian-owned and controlled entity, is a

 21         palatable counter-party for the purposes of any

 22         subsequent Canadian government approvals that would

 23         be required to effectuate the transfer of Wind

 24         itself, which we all understood to be the case.

 25                     The second was -- well, and really it
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  1         related to the same point, is that if you fall into

  2         that category, then the approval process for

  3         conveyance of this business to a new ownership

  4         group would be very expedient, which we also

  5         understood to be the case.

  6                     And he is also referencing some

  7         difficulties that Birch Hill had in some proposal

  8         that they had made which ran contrary to the

  9         Canadian Government's expectations.

 10   169               Q.   Mr. Griffin, you understood that

 11         the purpose behind Mr. Lacavera's email to you was

 12         to offer you suggestions that would make West

 13         Face's offer more attractive to VimpelCom?

 14                     MR. MILNE-SMITH:  He has answered the

 15         question.

 16                     MR. WINTON:  No, he hasn't.  He has

 17         described the email to me.  He hasn't told me what

 18         he understood the intention behind it was.

 19                     MR. MILNE-SMITH:  Well, he is not able

 20         to tell you what Lacavera's intention is.  He has

 21         described what he understood the document to mean.

 22                     MR. WINTON:  No, I am asking what he

 23         understood Mr. Lacavera's intention to be.

 24         R/F         MR. MILNE-SMITH:  Okay, that question

 25         is refused on the basis of relevance and the fact
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  1         that it has already been answered.

  2                     BY MR. WINTON:

  3   170               Q.   It has not.

  4                     You were in regular contact with

  5         Mr. Lacavera while you were putting together West

  6         Face's various offers; correct?

  7                     A.   We were instructed to be in

  8         contact with all components of the management

  9         group, including Tony Lacavera.

 10                     MR. MILNE-SMITH:  Let's just take a

 11         pause here, Counsel, because this case is a case

 12         about information being passed from Brandon Moyse

 13         allegedly to West Face, and it seems like you are

 14         conducting a discovery on whether there was

 15         information passed from Tony Lacavera to West Face

 16         and I struggle to see the relevance, unless you are

 17         fishing to commence a different action.

 18                     MR. WINTON:  No, I'm not.

 19                     MR. MILNE-SMITH:  Can you explain the

 20         relevance to me?

 21                     MR. WINTON:  Sure.  I'm trying to

 22         understand the sources of whatever information were

 23         within the sphere of West Face's understanding, so

 24         that is one.

 25                     Two, trying to understand the extent to
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  1         which West Face was diligent in ensuring it didn't

  2         have access to information it shouldn't have had

  3         access to in the course of this bidding process.

  4                     MR. MILNE-SMITH:  From Catalyst?

  5                     MR. WINTON:  From anyone.

  6                     MR. MILNE-SMITH:  Okay.

  7                     BY MR. WINTON:

  8   171               Q.   So I think those are both related

  9         points and relevant points.  I can assure you I'm

 10         not fishing for the purpose you have suggested.

 11                     So back to your answer, Mr. Griffin,

 12         when you were instructed to deal with management,

 13         who were you instructed by?

 14                     A.   Well, UBS was running the process,

 15         so Jonathan Herbst and Francois Turgeon were really

 16         the key points of contact as agents.  We were

 17         instructed, allowed, encouraged to speak to Pietro

 18         Cordova, the European contingent of the Wind Mobile

 19         management group, the local management group for

 20         the Canadian content, if you will, which was

 21         comprised of the individuals such as Tony and Brice

 22         and Simon Lockie and their management group here.

 23                     We were instructed to also communicate

 24         with Felix Saratovsky and the Amsterdam-based

 25         management group at VimpelCom who was overseeing
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  1         this whole transaction process and acting as, you

  2         know, I guess a liaison to the board of VimpelCom

  3         in overseeing this process and liaising with UBS.

  4                     So it was a fairly large number of

  5         individuals.

  6   172               Q.   But those instructions were for

  7         the purpose of gathering information?

  8                     A.   For anything pertaining to Wind,

  9         including how we, you know, addressed our letters

 10         and our proposals, which you see would have changed

 11         as we got deeper in this process, communication of

 12         our bids, our questions regarding the process, all

 13         of those individuals were available to us.

 14   173               Q.   And were available for

 15         information, but were they also available or was it

 16         also your understanding that it was open to them to

 17         assist you in drafting or forming of your offers?

 18                     A.   There was no understanding in that

 19         regard.  I think that Felix certainly communicated

 20         to us, Felix Saratovsky communicated to us and UBS

 21         communicated to us what the desires of VimpelCom

 22         were in terms of the way that they exited this

 23         business, and that became more and more clear after

 24         we put in the initial proposal which came back with

 25         a response of this doesn't exactly do it for us.
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  1         We want a more conclusive exit from the Canadian

  2         business.

  3                     And what had also happened in and

  4         around that time and was reported in the press was

  5         that VimpelCom had been trying to convert its

  6         minority voting but majority economic position in

  7         Wind into a majority vote and majority economic

  8         position following on the changes that the Federal

  9         Government had made to the foreign ownership laws,

 10         and they had been blocked by the Canadian

 11         Government from doing so.

 12                     And so that really changed their

 13         motivations and made them, you know, really a

 14         forced seller from our perspective, and that is

 15         partly probably reflective of why they responded

 16         the way they did to our initial proposal, was our

 17         inference was that the choices were the company was

 18         either going to find a buyer in the short term or

 19         it was going to file for Canadian insolvency

 20         proceedings, that VimpelCom was not going to put

 21         additional capital into the business.

 22                     And that really defined how we

 23         proceeded from that point forward and was

 24         communicated by UBS and by Felix, and that is why

 25         we revised our offer the way we did the second
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  1         time.

  2   174               Q.   If we could turn to WFC0042554.

  3                     MR. MILNE-SMITH:  Yes, a May 12th

  4         email?

  5                     BY MR. WINTON:

  6   175               Q.   It is, but all of the emails below

  7         the first two are -- or, sorry, below the first

  8         three are May 11th.

  9                     MR. MILNE-SMITH:  Yes.

 10                     BY MR. WINTON:

 11   176               Q.   And appear to be referring to a

 12         meeting that took place on May 12th, and on page 2

 13         there appears to be from you, Mr. Griffin, a list

 14         of people who will be attending this meeting?

 15                     A.   Yes.

 16   177               Q.   And do you recall what the meeting

 17         was about and where it took place or the

 18         circumstances of this meeting that is referred to

 19         in this document?

 20                     A.   It would have been in Toronto.  I

 21         don't know -- can I just read this for a second?

 22   178               Q.   Sure.

 23                     A.   (Witness reviews document.)

 24                     I can check this in my calendar, but I

 25         believe the location was probably the Wind Mobile
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  1         Toronto offices here downtown.

  2   179               Q.   It appears from the fact that, and

  3         you are reading along, the deal team from West Face

  4         minus Mr. Boland, members from Altman Vilandrie and

  5         references to analysts under contract, that this

  6         was perhaps a diligence meeting or --

  7                     A.   Yes.

  8   180               Q.   -- the purpose to get these new

  9         members of the team up to speed and asking the

 10         questions they wanted to ask; is that fair?

 11                     A.   We would have by that time

 12         undoubtedly engaged Altman Vilandrie and Peter

 13         Rhamey and George Horhota all for the purposes of

 14         assisting with a combination of really industry

 15         diligence and business diligence on the Wind

 16         business as it stood at that time.

 17                     And so this would have been probably

 18         one of our first opportunities to get everyone in

 19         the same room and do a comprehensive day of

 20         diligence on the operational side of things,

 21         addressing issues such as the network architecture,

 22         wireless spectrum requirements, customer metrics,

 23         things that wouldn't have necessarily been readily

 24         available in the data room and are more -- how can

 25         I put it?  We would have presented a list of issues

5293



Anthony Griffin 73

neesonsreporting.com 2016-05-10

  1         that we wanted to go through with the management

  2         group and the operational team, give them an

  3         opportunity to respond to those questions and also

  4         to produce any follow-up information that, you

  5         know, again, wasn't supplied in the data room.

  6                     MR. MILNE-SMITH:  Counsel, just in

  7         terms of where it happened, on page 1 you will see

  8         Mr. Griffin saying:

  9                          "When we arrive this

 10                     morning..."

 11                     So obviously this confirms his

 12         recollection that it was the West Face team going

 13         to see Wind.

 14                     BY MR. WINTON:

 15   181               Q.   And that was my assumption.  Thank

 16         you, Counsel.

 17                     On page 2, in listing the members of

 18         the team, it is unclear from this and from your

 19         prior answers, what role were Peter Rhamey and

 20         George Horhota playing on the deal team?

 21                     A.   So my partner Peter Fraser had a

 22         long-standing relationship with Peter Rhamey.

 23         Peter was a telecom analyst at the Bank of Montreal

 24         for quite some period of time and had principal

 25         responsibility for covering Canadian telecom, and
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  1         George Horhota was his partner.

  2                     When Peter left the Bank of Montreal as

  3         an analyst, he set up a private consulting group,

  4         and Peter -- well, I guess all of us agreed that

  5         there was potentially some value that Peter and

  6         George could bring to our diligence process in

  7         connection with Wind, similar to Altman Vilandrie.

  8         And Peter was a local resource available to us,

  9         whereas Altman Vilandrie was based out of the

 10         United States.

 11                     And given his extensive familiarity

 12         with the Canadian incumbent telecom companies, the

 13         new entrants, and really everything to do with the

 14         legislative framework in Canada, we all thought it

 15         would be a good idea to reach out to him and get

 16         his assistance.  So we would have signed a separate

 17         engagement letter with his group.

 18   182               Q.   I guess it doesn't hurt to ask if

 19         I could get a copy of that engagement letter,

 20         Counsel?

 21                     MR. MILNE-SMITH:  The Altman Vilandrie

 22         engagement letter?

 23                     MR. WINTON:  No, I think I already

 24         asked for that one.

 25                     MR. MILNE-SMITH:  Oh, okay, the Peter
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  1         Rhamey one?

  2                     MR. WINTON:  Yes, please.

  3         U/A         MR. MILNE-SMITH:  I'll take it under

  4         advisement.

  5                     MR. WINTON:  Let's just take a break

  6         for one second.

  7                     (DISCUSSION OFF THE RECORD.)

  8                     BY MR. WINTON:

  9   183               Q.   The document that I want to take

 10         you to is WFC0059009.

 11                     MR. MILNE-SMITH:  Yes.

 12                     BY MR. WINTON:

 13   184               Q.   And it is an email chain, the last

 14         and so top email in the chain is from Mr. Rhamey to

 15         Mr. Fraser, but it starts with an email from Lisa

 16         Goetz from Globalive and internal to Globalive and

 17         then forwarded to you and Mr. Dea by Mr. Lockie,

 18         and there appears to be a PowerPoint presentation

 19         that is then attached as document number WFC0059013

 20         and that is a PowerPoint presentation.

 21                     In our version of this, it appears that

 22         we also have attached another document in the

 23         family, WFC0059093, and that is the document I want

 24         you to turn up.

 25                     MR. MILNE-SMITH:  Okay, I have that as
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  1         being part of a separate family.  By my coding,

  2         59093 was attached to 59089.

  3                     MR. WINTON:  Okay, well, that might

  4         explain something.  59089 and we had it as 59009.

  5                     MR. MILNE-SMITH:  Correct, because if

  6         you will see, 59089 is talking about the vendor

  7         arrangement/pricing.

  8                     MR. WINTON:  Right.

  9                     MR. MILNE-SMITH:  So it makes sense

 10         that it would attach the Huawei letter.

 11                     MR. WINTON:  Right, but our version of

 12         that in the database doesn't have an attachment

 13         associated with it, which leads me to wonder, and I

 14         think so maybe a discussion we are going to have

 15         offline about what kind of database was sent to us

 16         versus the database that you have, because we don't

 17         have -- we didn't have this document paired up with

 18         it.

 19                     MR. MILNE-SMITH:  Well, I note, and it

 20         may have just been a problem with coding, because I

 21         note for us 59089 does not indicate an attachment.

 22                     MR. WINTON:  Right.

 23                     MR. MILNE-SMITH:  But the child, 59093,

 24         does indicate the parent being 59089.  So someone

 25         may just have missed a field.
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  1                     MR. WINTON:  But not in our version of

  2         it.  In our version, the parent was the 59009.

  3                     MR. MILNE-SMITH:  Oh.

  4                     MR. WINTON:  So I think offline we are

  5         going to -- and we don't need to do this on the

  6         record.

  7                     MR. MILNE-SMITH:  Sure.

  8                     MR. WINTON:  But I just want to put on

  9         the record the fact that we have some concerns

 10         about how it is --

 11                     MR. CARLSON:  I think I can figure that

 12         out.  I suspect --

 13                     MR. MILNE-SMITH:  Don't worry about it.

 14                     MR. WINTON:  Yeah, I just want to say

 15         now for the record that we do have some concerns

 16         about what was given to us versus what you have as

 17         far as the quality of the database, because

 18         obviously that affects our ability to actually

 19         review and make sense of the documents produced.

 20                     MR. MILNE-SMITH:  We will work in good

 21         faith to sort out any such miscommunications.

 22                     MR. WINTON:  I have no doubt we will.

 23                     Okay, let's take a break then, because

 24         I need a second to review this email.

 25                     MR. MILNE-SMITH:  Yes.
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  1                     (DISCUSSION OFF THE RECORD.)

  2                     MR. WINTON:  So while we were off the

  3         record, it was pointed out to us that Mr. Centa has

  4         the same database that the Davies folks have and

  5         that same database that was sent to Mr. Centa was

  6         sent to us.  And we also established we are using

  7         different software from what the Defendants are

  8         using.

  9                     So it appears that whatever has

 10         happened, we can acknowledge that it doesn't appear

 11         to have happened because something was sent to us

 12         that wasn't sent to the Defendants or because of

 13         what was sent to us by West Face.

 14                     MR. MILNE-SMITH:  And again, we will

 15         work together with you to sort out any

 16         technology-related coding issues.

 17                     BY MR. WINTON:

 18   185               Q.   That is fine, thank you.

 19                     So at document 59089, which is an email

 20         from Mr. Lacavera to you, Mr. Griffin, and

 21         attaching, among other things, I guess -- or maybe

 22         it is just one document -- sorry, this actually

 23         looks like two documents.  Two documents are

 24         referred to; one is an Excel document and the other

 25         is a PDF.
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  1                     But the one I'm interested in I think

  2         is the PDF, which is the 59093 from Huawei.  But

  3         just to start with the email, this is a fairly

  4         detailed discussion from Mr. Lacavera concerning

  5         vendor agreements and the status of the vendor

  6         financing with what look to be vendor-by-vendor

  7         updates on where vendor financing and forbearance

  8         stands.

  9                     And my question to you, sir, is was it

 10         your understanding that the information being

 11         shared with you by Mr. Lacavera was common or

 12         available to anyone who was investigating or

 13         contemplating a Wind transaction and had entered

 14         into a confidentiality agreement with VimpelCom?

 15                     A.   As far as I know.

 16   186               Q.   So --

 17                     A.   But I have no way of knowing.  I

 18         mean, all of the information dissemination from the

 19         company was being handled by a combination of

 20         VimpelCom, UBS, Pietro Cordova, Brice Scheschuk,

 21         Tony Lacavera, Simon Lockie.  It was up to the

 22         management, board, you know, VimpelCom who got

 23         what.  It is, you know, these are inquiries that we

 24         were making in terms of diligence items that would

 25         have been -- you know, would have come out of our
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  1         investigation of the company beginning in, you

  2         know, December of 2013.

  3                     And one of the key issues was not only

  4         what was going to happen with the existing vendor

  5         financing, which we had talked about previously,

  6         but in addition to that is while acknowledged that

  7         the company needed additional spectrum and

  8         additional network infrastructure to support its

  9         customer growth going forward, and one of the key

 10         things we had to figure out was, okay, where is

 11         this money going to come from?  Is it going to be

 12         third party provided vendor financing in addition

 13         to what is there today if the company is

 14         recapitalized?  Or is it going to be additional

 15         equity injections from us if we become a or single

 16         owner of this business?  What debt capacity does

 17         this company have, because that was really going to

 18         define -- and let me step back.

 19                     You had to define what you believed the

 20         business needed in terms of spectrum.  The network

 21         architecture would sort of fall out of that because

 22         it would be very dependent on what spectrum this

 23         company had going forward.  The capital would fall

 24         out of that, which would be defined by what the

 25         hard costs of that infrastructure were.  And then
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  1         how much equity financing we had to put in

  2         potentially would be defined by how much secured

  3         debt was available to at least partially defray the

  4         costs of this infrastructure.

  5   187               Q.   Okay.  The document attached,

  6         59093, is a letter from Huawei to Globalive.  Do

  7         you have that open?

  8                     MR. MILNE-SMITH:  Yes.

  9                     BY MR. WINTON:

 10   188               Q.   And marked "private and

 11         confidential", and on page 2, the second paragraph

 12         states that:

 13                          "This letter is strictly

 14                     confidential and may not be

 15                     disclosed by Globalive without the

 16                     written consent of Huawei and/or

 17                     financial institutions."

 18                     So stopping there, in reviewing a

 19         document such as this that on its face states that

 20         it may not be disclosed by Globalive, did you have

 21         any concerns that you were seeing a document or

 22         information that wasn't meant to be shared with

 23         someone outside of the Globalive family?

 24                     A.   No, because it was really up to

 25         the vendor to make a determination as to what was
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  1         made available to us.  We didn't know of the

  2         existence of any specific document that we were

  3         requesting.  This data was provided to us in the

  4         course of our diligence.  I don't even know if

  5         there was a finite period to this proposal or the

  6         confidentiality provisions.  You would have to ask

  7         VimpelCom.

  8   189               Q.   Then to the extent that whether

  9         this was or wasn't subject to some confidentiality

 10         term that Globalive was a party to, that wasn't a

 11         concern of yours?

 12                     A.   No, we had signed a

 13         confidentiality agreement with the vendor.  The

 14         vendor, you know, had their own legal team on this

 15         headed by Felix Saratovsky.

 16                     As to what they disclosed and to whom

 17         they disclosed it, it is really for them to

 18         determine the provisions of the confidentiality.  I

 19         don't know what they have agreed to.

 20   190               Q.   Back to 59089, this is May 11th,

 21         and I think we had established through a review of

 22         the email chain from May 11th and 12th that there

 23         was a meeting at Wind's offices on the 12th.  As of

 24         this time period, was West Face aware of whether

 25         there were other parties conducting diligence or
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  1         considering offers or making offers for Wind?

  2                     A.   No, I don't think we had any

  3         transparency.  I mean, there was -- we certainly

  4         expected that it would be a competitive process.

  5   191               Q.   But no insight?

  6                     A.   No.  I think -- yeah, I mean, to

  7         the best of my recollection, I don't recall having

  8         any view.  I mean, we -- there was a lot of

  9         discussion in the press about, you know, who may be

 10         circling this company.  Mobilicity was sort of

 11         concurrently having financial distress issues of

 12         its own.  There was a lot of speculation going

 13         around as to whether Verizon or one of the American

 14         companies would come back.

 15                     We knew, you know, of things like the

 16         composition of what the lender group was for

 17         diligence in terms of the existing vendor

 18         financing.  We knew there was unconventional

 19         parties in there that, because this lender facility

 20         had splintered, that once the company sort of hit

 21         more difficult times and parties like Huawei and

 22         Alcatel I believe it was, and I think there was a

 23         third, had decided for their own financial risk

 24         control issues that they were going to part with

 25         some of their debt exposure to this company
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  1         provided through those vendor facilities.  And we

  2         knew that that financial interest had been sort of

  3         splintered and conveyed to some -- at least one

  4         financial investor, Tennenbaum Capital, who had

  5         become a lender in the vendor financing facility.

  6                     And so any one time someone like that

  7         shows up, you know that, you know, they are either

  8         there to clip coupons on the expectation of getting

  9         repaid and cashed out, or there is a bigger agenda.

 10                     And you know, that is I would say about

 11         all the insight we had.  We suspected, you know,

 12         other private equity groups in Canada would be

 13         looking at this.  Birch Hill may not be dead.  Like

 14         who knows.

 15   192               Q.   And if any of your partners had

 16         that information available to them, you would

 17         expect them to share that with you pretty much

 18         right away, right?

 19                     A.   I don't -- sorry, share

 20         information about anyone being involved in the

 21         process?

 22   193               Q.   If they learned of another bidder

 23         on the scene, the actual identity of another

 24         bidder, you would expect that to be something that

 25         would be shared with you if it was one of your
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  1         partners finding out?

  2                     A.   Oh, I'm sure, yeah, I mean, I'm

  3         sure we shared everything about this file that we

  4         thought was germane to furthering our understanding

  5         of it.

  6   194               Q.   Right, because I understand you

  7         are here on behalf of West Face, but you can only

  8         speak to what you know directly and that is why I'm

  9         asking this question.

 10                     A.   Correct.

 11   195               Q.   And I am trying to make sure I

 12         know what you know and what others might know that

 13         you weren't aware of.  But from what you are

 14         telling me, and you'll correct me if I'm wrong, if

 15         you weren't aware of another bidder, your

 16         assumption is that means no one on your team, deal

 17         team, was aware of another bidder?

 18                     A.   I would think we were all

 19         generally informed of what is going on, yes.

 20   196               Q.   And have the same level of

 21         information about what is going on?

 22                     A.   I mean, look, there can always be

 23         informational asymmetries, but you know, we tend to

 24         keep each other informed of what is going on in the

 25         files that are important to the firm.
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  1   197               Q.   And your expectation would be that

  2         your partners would keep you informed?

  3                     A.   As a general statement, yes.

  4   198               Q.   If you could turn to WFC0058172.

  5                     MR. MILNE-SMITH:  58172?

  6                     MR. WINTON:  Yes.

  7                     MR. MILNE-SMITH:  58172, yes.

  8                     BY MR. WINTON:

  9   199               Q.   Yes, so emails starting I guess

 10         the latest date is May 15th, 2014, but initially at

 11         May 14th, 2014, and you will see this is I think a

 12         branch off the same root of the PowerPoint

 13         presentation email as requested that we previously

 14         saw with a PowerPoint attached, and the document

 15         there, the parent was 0059009.

 16                     A.   Uhm-hmm.

 17   200               Q.   And what I would like to draw to

 18         your attention here, Mr. Griffin, is on the bottom

 19         of page 2, top of page 3, you are sending

 20         suggestions to Mr. Lockie regarding the content of

 21         this PowerPoint presentation; do you see that?

 22                     A.   Yes.

 23   201               Q.   And I am going to try and refresh

 24         your memory, and perhaps you recall, this was a

 25         presentation that it appears Wind was going to go
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  1         and make to the Federal Government; correct?

  2                     A.   I think this stemmed from a

  3         meeting that we actually had in Ottawa with both

  4         Industry Canada and the Prime Minister's office

  5         that Simon attended with West Face, because we had

  6         asked -- let me step back.

  7                     One of the biggest uncertainties in

  8         this transaction was where the CRTC was going to

  9         come out on wholesale roaming and tower access,

 10         what was going to become of the additional spectrum

 11         that the Canadian Government had set -- or had

 12         discussed auctioning, which was a combination of

 13         AWS1, AWS3 and 700 megahertz blocks.

 14                     And the question was really what was

 15         the timing going to be and also was the government

 16         going to adopt another set-aside process where

 17         non-incumbent bidders were given sort of

 18         preferential access to set aside blocks of the same

 19         spectrum, whereas the incumbents would compete in

 20         an open, unconstrained auction.

 21                     The third thing was the Canadian

 22         Government in its various capacities needed to be

 23         satisfied in our view that any party buying Wind

 24         was, you know, A, Canadian or at least palatable in

 25         terms of who ownership was going to transfer to; B,
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  1         had the wherewithal to carry this company

  2         financially, because that was going to be, you

  3         know, an improvement on where things stood in the

  4         current ownership structure with VimpelCom, and

  5         someone that they would be happy to ordain as a new

  6         owner or partial owner of this business.

  7                     So what we wanted was an opportunity

  8         to, you know, have an audience with the

  9         decision-makers in Ottawa and say, look, these are

 10         the things that are important to us as potential --

 11         before we step off the curb and buy this business,

 12         we are not going to give you an ultimatum or tell

 13         you this is the way it has to be.  What we are

 14         going to try to communicate is that we are a real

 15         and serious financial sponsor.  These are issues

 16         that are of concern not just to us but to any

 17         buyer, and let's see if we can get any type of

 18         direction out of this process.

 19   202               Q.   So you met with the Federal

 20         Government?

 21                     A.   Yes.

 22   203               Q.   And for all the purposes and to

 23         have that discussion as you described it, and

 24         Mr. Lockie attended with you?

 25                     A.   Yes.
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  1   204               Q.   So help me understand why in the

  2         email in the middle of the page Mr. Lockie is

  3         sending an email that is to you and Mr. Dea where

  4         he describes his meetings in Ottawa and then offers

  5         to speak and then offers to debrief, "but the

  6         meetings went well" and then summarizes what he

  7         did?

  8                     A.   Yeah, this is in response to our

  9         diligence inquiries, so there would have been a

 10         series of meetings, probably some of which he had

 11         independently.  There was only one that we jointly

 12         attended on a specific day.  And part of the

 13         diligence process was trying to form a view as to

 14         which way Industry Canada, the CRTC and the PMO's

 15         office were leaning on these issues, and can we at

 16         all further our understanding.

 17                     For example, if the CRTC were to say

 18         wholesale roaming rates are going to be imposed on

 19         the industry at a rate of 10 cents, well, that

 20         would be information that would be, you know,

 21         helpful to further our understanding of, you know,

 22         which way the government was leaning.

 23                     And we never got there, right.  They

 24         are not going to ever tell you what they are going

 25         to decide.  But you know, you are trying to read
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  1         into how supportive these parties are to

  2         stimulating continued competition with a fourth

  3         wireless carrier.

  4                     And I think that what we are expressing

  5         are things that, if you look at the conditions of

  6         our term sheet and, you know, what are the

  7         diligence items we are concerned about, these are

  8         very important issues to the business, the spectrum

  9         availability, the cost of the spectrum, access to

 10         incumbent networks, the cost of access to incumbent

 11         networks.  We wanted to gather as much information

 12         as we could, you know, before we committed to

 13         buying this company, and at least have an

 14         opportunity for our voice to be heard as a

 15         potential sponsor.

 16   205               Q.   Well, I'm going to suggest to you

 17         Mr. Lockie was doing a little more than that, and

 18         so I just want to direct your attention to the

 19         second paragraph of his email of May 15th, 5:04

 20         p.m., and he wrote:

 21                          "I will debrief but the

 22                     meetings went well.  I positioned

 23                     WF", which I presume to mean West

 24                     Face, "very favourably as compared

 25                     to other interested parties, and
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  1                     CoS", which I presume to mean Chief

  2                     of Staff, "Maunder and the key

  3                     MinO", whatever that means, "contact

  4                     Jim Nicholson, as well as the key

  5                     folks at IC will make themselves

  6                     available (and are keen) to meet

  7                     with us next week.  Please provide

  8                     some times that work and attendees,

  9                     and we need to develop a careful

 10                     script."

 11                     So with the benefit of having reviewed

 12         that, I'm going to suggest to you that in fact what

 13         Mr. Lockie and Mr. Lacavera were doing through

 14         their contacts with the Federal Government was

 15         trying to help West Face get out in front and

 16         become a sort of favoured position with the

 17         government as the potential buyer of Wind; is that

 18         fair?

 19                     A.   Well, you would have to ask them.

 20         What we had asked for was very explicit, which was

 21         we wanted an audience with the Federal Government

 22         to state our case and put our best foot forward as

 23         to why we should be an acceptable counterparty to

 24         own the company, so he was being responsive to our

 25         request for a meeting.
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  1                     So as to what he said and how he

  2         positioned it, I would ask that you ask him.

  3   206               Q.   So you are denying my suggestion

  4         that you were looking to the Wind management to

  5         position West Face as favourably as possibly with

  6         the government ahead of other potential bidders?

  7                     A.   We wanted the Federal Government

  8         to have a reason to meet with us and establish

  9         credibility.  We didn't have a relationship with

 10         Industry Canada or the PMO's office or the CRTC,

 11         you know, that we would have called on

 12         independently.

 13   207               Q.   As of mid-May, did you already

 14         have some kind of understanding or agreement with

 15         Mr. Lacavera as to what role his company would have

 16         in a Wind that West Face successfully purchased?

 17                     A.   I don't know if we did at the

 18         time.  I mean, I would have to defer to the term

 19         sheet and what it specified.  We certainly knew

 20         that, you know, the West Face principals were not

 21         going to come in and assume the day-to-day

 22         management roles of this business.  We don't do

 23         that.  We usually work with the resources that are

 24         there and optimize the teams as required.

 25                     I don't know if at that juncture we had
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  1         gotten into specifics of, you know, whether Tony

  2         was going to be CEO or Pietro was going to stay on

  3         or the guys, you know, VP Finance was going to be

  4         there in the future.  We were sort of doing this in

  5         incremental steps.

  6   208               Q.   Well, the appearance that arises

  7         from your communications with Mr. Lockie,

  8         Mr. Lacavera and Mr. Scheschuk over this period of

  9         time is that they are diligently working to

 10         position West Face as the favoured bidder both with

 11         VimpelCom and the Federal Government, and you are

 12         suggesting that was on their own initiative and not

 13         as part of some co-operative agreement or

 14         understanding with West Face?

 15                     MR. MILNE-SMITH:  Well, first of all,

 16         the premise of your question is your interpretation

 17         and don't take us to be accepting it.

 18                     MR. WINTON:  All right.

 19                     MR. MILNE-SMITH:  That said, I'm happy

 20         for the witness to answer the question about --

 21                     BY MR. WINTON:

 22   209               Q.   Well, to get to your point then,

 23         do you agree with that premise?

 24                     A.   I think there is a couple of

 25         important things to understand.
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  1                     You know, if the alternative was this

  2         company filing for bankruptcy protection, which

  3         would have been a pretty negative and conclusive

  4         outcome for this company and the management's

  5         employment and investment in the firm, they all had

  6         a vested interest in seeing an orderly transition

  7         in the ownership structure of this business.  And

  8         they knew that whether it was us or another party

  9         involved in that process, that, you know, transfer

 10         of ownership was a much better outcome than seeing

 11         VimpelCom file the company for CCAA protection,

 12         because you know, they were investors in the

 13         business, had equity stakes, you know, probably

 14         value their jobs with the company.  And they also

 15         had, I can only assume, instructions from

 16         VimpelCom, the parent and joint equity-holder, to

 17         see if there was an ability to surface a

 18         transaction with a credible sponsor that would be

 19         acceptable to the government.

 20                     Whether we were their favoured bidder

 21         or just one of many bidders, I don't know.  Whether

 22         they were having similar dialogues with other

 23         parties in this process and saying the same things

 24         and positioning them the same way, I mean, all I

 25         can tell you is what we asked for in terms of
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  1         communication with the government, and they can

  2         characterize it whatever way they want.  But I have

  3         no knowledge of, you know, whether they were saying

  4         one thing in this email and talking about us in a

  5         different capacity internally.

  6   210               Q.   If you could turn to WFC0049308.

  7                     MR. MILNE-SMITH:  Yes.

  8                     BY MR. WINTON:

  9   211               Q.   The document at the initial or

 10         sort of at the bottom of this chain is May 21st,

 11         2014, at 9:53 a.m., and it is from Wind Mobile

 12         Corporate Reporting to a series of recipients, none

 13         of whom I think it is fair to say are members of

 14         the West Face deal team; is that correct?

 15                     A.   Yes.

 16   212               Q.   And then it is forwarded to you

 17         and Mr. Zhu by Mr. Scheschuk, and is this a

 18         document that -- or this report, is this something

 19         that would be included in the data room?

 20                     A.   Yes.

 21   213               Q.   Okay, so the fact that you are

 22         getting --

 23                     A.   Now, can I answer that question?

 24   214               Q.   Yes.

 25                     A.   What you have to understand is the
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  1         data room materials that we would have received on

  2         day one would have provided a static snapshot of

  3         where the business was.  We would be asking for

  4         continued updates of the quarterly financial

  5         statements and performance reports, including the

  6         KPIs or key performance indicators of the business.

  7                     And that information makes its way into

  8         the data room and it is also provided in forms like

  9         this under our confidentiality agreement.

 10   215               Q.   All right, so you are getting this

 11         at 10:44 p.m. and that is part of the regular

 12         disclosure or updating process as far as how you

 13         conduct due diligence on the transaction?

 14                     A.   What we have asked for is

 15         basically we are tracking and monitoring -- they

 16         have a budget for the year.  This process goes on

 17         for a number of months.  One of the key pieces of

 18         information you can glean from continued tracking

 19         of the business is how the company is performing as

 20         against that budget, and that informs a view as to,

 21         well, is the forecast for that current year

 22         achievable and does that bring in any, you know,

 23         expectations or differences of opinion in the

 24         long-range forecast that the company has furnished

 25         in terms of subscriber growth, churn rates, average
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  1         revenue per user.  So this would feed into that,

  2         informing that view.

  3   216               Q.   I understand the value of the

  4         information.  What I am concerned with and what I

  5         am trying to ask you about, Mr. Griffin, is how it

  6         came into your possession.

  7                     So this isn't something you downloaded

  8         or accessed from the data room.  This is a document

  9         that on the same day as it is disclosed internally

 10         at Wind Mobile is being sent to you by Wind

 11         Mobile's Chief Financial Officer.

 12                     A.   Yes.

 13   217               Q.   Not from the data room but

 14         directly to you and Mr. Zhu with the most

 15         up-to-date financial or key active metrics

 16         information that the company itself has, right?

 17                     A.   Uhm-hmm, yes.

 18   218               Q.   And it may be several days more or

 19         a different time period when this works its way

 20         into the data room, right?

 21                     A.   Yes.

 22   219               Q.   So what you are getting is direct

 23         access to the data, rather than having to wait for

 24         it to show up in the data room, right?

 25                     A.   Yes.
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  1   220               Q.   And my suggestion to you is that

  2         this is part of an effort that you encouraged and

  3         sought from the Wind Mobile management, which is to

  4         have access to data directly from them rather than

  5         having to wait until it got to the data room and

  6         going through the standard process of accessing

  7         the diligence data.

  8                     A.   There is no standard process of

  9         accessing this data.  I could show you dozens of

 10         examples of things that are received outside the

 11         scope of what is populated in the data room in a

 12         diligence process in any deal we work on.

 13   221               Q.   And does that include management

 14         of the target going to a government meeting and

 15         positioning West Face as the favoured bidder?

 16                     A.   Well, I think I have answered that

 17         question.  That is your inference that we are a

 18         favoured bidder, and I think I have fully addressed

 19         that in the prior response.

 20   222               Q.   If you could turn to WFC0045386.

 21                     MR. MILNE-SMITH:  Yes.

 22                     BY MR. WINTON:

 23   223               Q.   This is an email entirely internal

 24         at West Face.  The email I'm interested in is the

 25         one you authored Monday, June 2nd at 11:55 a.m.,
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  1         and it is entitled "Transaction Outline" in the

  2         body of the email, not the subject line, but the

  3         body says "Transaction Outline" and it has three

  4         points that outline a transaction.

  5                     The first point refers to funding that

  6         would be provided by West Face's Core Investment

  7         Fund and Long-Term Credit Fund.

  8                     And so with that as an introduction, I

  9         just want to understand how many funds were

 10         operating at West Face in June 2014?

 11                     A.   We had two.

 12   224               Q.   The Core Investment and the

 13         Long-Term Credit?

 14                     A.   Yes.

 15   225               Q.   All right.  We had seen earlier in

 16         this proceeding reference to an Alternate Credit

 17         Fund?

 18                     A.   That is one and the same as the

 19         Long-Term Credit Fund.

 20   226               Q.   That is the Long-Term Credit Fund?

 21                     A.   Yes.

 22   227               Q.   All right.  And is any one of the

 23         partners specifically a manager of any one of these

 24         two funds?

 25                     A.   They share the same Investment
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  1         Committee.

  2   228               Q.   The four of you?

  3                     A.   Yes.

  4   229               Q.   Okay, so no one partner is

  5         specifically responsible for overseeing either of

  6         the funds?

  7                     A.   Tom Dea and I spend probably more

  8         time on the credit fund, the Alternative Credit

  9         Fund --

 10   230               Q.   Yes.

 11                     A.   -- in terms of its day-to-day

 12         management.

 13   231               Q.   Yes?

 14                     A.   And also split our time with the

 15         Core Investment Fund, as we have called it here.

 16   232               Q.   And so with that --

 17                     A.   And Peter and Greg would spend

 18         less of their time on the Long-Term Credit Fund and

 19         more exclusively focussed on the Core Investment

 20         Fund.

 21   233               Q.   And the two funds have different

 22         mandates?

 23                     A.   They do.

 24   234               Q.   And this is going to hopefully go

 25         quickly, because I think we are just confirming and
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  1         making sure with reference to these titles that we

  2         understand the difference.

  3                     The Core Investment Fund has a slightly

  4         shorter horizon in terms of its investments;

  5         correct?

  6                     A.   The way I would characterize it, I

  7         would say that is fair.  The other substantive

  8         differentiation is that the Core Investment Fund is

  9         set up as an evergreen investment vehicle, so the

 10         capital that it has, I think of it more as a static

 11         pool that is available day in and day out with an

 12         ability to draw in additional capital as required.

 13                     Whereas the Credit Fund is certainly

 14         focussed on longer term opportunities, certainly

 15         focussed on debt-oriented opportunities as opposed

 16         to equity, but we draw capital in that vehicle

 17         exclusively as a draw fund, and so only when we

 18         have a transaction to fund do we call the capital

 19         from our limited partners.

 20                     So to contrast, that amount of money is

 21         not sitting there, you know, in West Face accounts

 22         day in and day out unless it is otherwise being

 23         invested in a credit vehicle.

 24   235               Q.   So if we can maybe explain it a

 25         different way and in a way that someone like me
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  1         might understand better, is it fair to say then so

  2         for the Alternate Credit Fund what you get are

  3         funding commitments from LPs, but you don't

  4         actually call on those commitments until you need

  5         the money to invest in a potential transaction?

  6                     A.   That is basically right.

  7   236               Q.   Right, so that it is, as you said,

  8         it is not sitting in your accounts; your LPs or

  9         whoever has committed the money can control it

 10         until -- unless and until you call on it, but you

 11         have the commitment up front so you know you can

 12         call on it when you need it?

 13                     A.   That's correct, yeah, subject only

 14         to having an available investment opportunity.

 15   237               Q.   Right.  And do the funds have

 16         dedicated employees at West Face working on them?

 17                     A.   No.  It is really, you know, we

 18         have a fairly small team at West Face.  There is

 19         four partners, and I believe we have got four

 20         analysts right now.

 21   238               Q.   Okay.

 22                     A.   And they are interchangeable in

 23         terms of, you know, what they may work on.  As it

 24         pertains to a specific name, if there is any sort

 25         of cross-ownership in a capital structure of an
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  1         issuer, the analyst would be typically the same in

  2         each case, the partners following it the same.

  3   239               Q.   Right.  And in your division

  4         between four partners and, as you currently put it,

  5         four analysts, Mr. Zhu is one of those analysts?

  6                     A.   That's correct.

  7   240               Q.   Just with the title of Vice

  8         President?

  9                     A.   Yes.

 10   241               Q.   So the senior most of the

 11         analysts?

 12                     A.   He was one of our first hires,

 13         yes.

 14   242               Q.   Okay.  And the hierarchy is that

 15         for the analyst role there is a vice president, and

 16         below would you be calling them an associate, is

 17         that right?  Is that the --

 18                     A.   Phil, it is an analyst or

 19         associate beneath?  I believe it is --

 20                     MR. PANET:  Associate.

 21                     THE DEPONENT:  Associate.

 22                     BY MR. WINTON:

 23   243               Q.   And then at the bottom of the

 24         hierarchy would be an analyst or --

 25                     A.   There is nothing beneath.
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  1   244               Q.   So people come in as associate at

  2         West Face?

  3                     A.   Yes.

  4   245               Q.   Okay, good.  And so any one of the

  5         analysts, whether associate or vice president,

  6         could work on assisting on a deal for either of the

  7         funds, just to make sure I understood your prior

  8         answer?

  9                     A.   Yes, we can -- the partners decide

 10         how the resources are going to be allocated in

 11         terms of their work flow.

 12   246               Q.   The Long-Term Credit Fund, is that

 13         a fund that was started at the end of 2013?

 14                     A.   Yes.

 15   247               Q.   And prior to that, there was just

 16         the one fund, the Core Investment Fund?

 17                     A.   That's correct.

 18                     MR. WINTON:  Okay, it is 1:00 p.m., and

 19         I think now is a good time to stop.

 20                     MR. MILNE-SMITH:  Okay.

 21                     MR. WINTON:  Thanks.

 22                     -- RECESSED AT 1:00 P.M.

 23                     -- RESUMED AT 1:48 P.M.

 24                     BY MR. WINTON:

 25   248               Q.   In your January 8th, 2016
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  1         affidavit, at paragraph 59, and it is on page 26.

  2                     MR. MILNE-SMITH:  Sorry, which

  3         paragraph?

  4                     BY MR. WINTON:

  5   249               Q.   59, top of page 26.

  6                     A.   Yes.

  7   250               Q.   So this statement that you make in

  8         this paragraph that you were not aware of any of

  9         Catalyst's plans, strategies or negotiations

 10         concerning Wind isn't time-limited.  It seems to

 11         suggest that what you are saying is at no time

 12         while West Face was pursuing the Wind transaction

 13         were you aware of Catalyst's plans, strategies or

 14         negotiations?

 15                     A.   Can I just refer to the preceding

 16         paragraph?

 17                     (Witness reviews document.)

 18                     Correct.

 19   251               Q.   And just to sort of clear up or

 20         pick up from something we discussed before lunch,

 21         you are not only in a sense speaking on your behalf

 22         but you assume that the same would be true of any

 23         of your partners and Mr. Zhu as far as the West

 24         Face members of the deal team that none of you were

 25         aware of Catalyst's plans, strategies or
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  1         negotiations concerning Wind; correct?

  2                     A.   Nothing was conveyed to me that

  3         would be different.

  4   252               Q.   Okay.  Well, that is a careful

  5         answer and right of you to do so.  So I'm going to

  6         ask for an undertaking that if any of the other

  7         members of the deal team at West Face, being

  8         Mr. Fraser, Mr. Dea, Mr. Zhu and Mr. Boland, if

  9         they will also confirm the same statement that none

 10         of them were aware of any of Catalyst's plans,

 11         strategies or negotiations concerning Wind?

 12         U/T         MR. MILNE-SMITH:  Yes, we will do that.

 13                     BY MR. WINTON:

 14   253               Q.   Would you agree, Mr. Griffin, that

 15         if you had been made aware of Catalyst's plans,

 16         strategies or negotiations concerning Wind, that

 17         that would give you an advantage in the pursuit, in

 18         your pursuit, in West Face's pursuit of the Wind

 19         transaction?

 20                     A.   That if I knew of their plans,

 21         negotiations or strategies?

 22   254               Q.   Yes.

 23                     A.   That would give me an advantage?

 24   255               Q.   Yes.

 25                     A.   I suppose you could make that

5327



Anthony Griffin 107

neesonsreporting.com 2016-05-10

  1         inference.

  2   256               Q.   I'm asking you if you would agree

  3         with that statement?

  4                     A.   It depends on specifics, but I

  5         mean, if you are referring to -- it is hard to

  6         generalize I would say.

  7   257               Q.   Well, it is your affidavit and so

  8         these are the words you used.  You used Catalyst's

  9         "plans, strategies or negotiations" that broadly.

 10         Would awareness of Catalyst's plans, strategies or

 11         negotiations give you an advantage in your pursuit

 12         of the Wind transaction?

 13                     MR. MILNE-SMITH:  He has answered the

 14         question.

 15                     BY MR. WINTON:

 16   258               Q.   You would agree that you wouldn't

 17         want Catalyst to be aware of West Face's plans,

 18         strategies or negotiations concerning Wind;

 19         correct?

 20                     A.   I would expect our confidentiality

 21         to be maintained.

 22   259               Q.   Is that a yes to my question?

 23                     A.   Yes.

 24   260               Q.   You understood that from West

 25         Face's perspective, Catalyst's plans, strategies or
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  1         negotiations concerning Wind were confidential to

  2         Catalyst?

  3                     A.   Yes.

  4   261               Q.   You wouldn't expect to be made

  5         privy to those plans or strategies or negotiations;

  6         correct?

  7                     A.   Not in the normal course, no.

  8   262               Q.   If you could turn to WFC0068142,

  9         and it is an email chain dated June 4th, 2014,

 10         between you and Mr. Lacavera.

 11                     MR. MILNE-SMITH:  68142, yes.

 12                     BY MR. WINTON:

 13   263               Q.   If you start at the bottom of the

 14         chain, the first email is from you to Mr. Lacavera

 15         sent at 11:05 a.m. on June 4th, and you are asking

 16         Mr. Lacavera:

 17                          "What is your change of control

 18                     payment under a Catalyst or

 19                     Tennenbaum deal, i.e., what do we

 20                     have to work with in our bid?  Is it

 21                     a fixed number of you have a

 22                     negotiated deal?"

 23                     I think that meant to be saying "or",

 24         I'm not sure, but here is an email where you are

 25         asking Mr. Lacavera information about other
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  1         bidders' terms?

  2                     MR. MILNE-SMITH:  I don't -- you are

  3         going to have to ask him that question, because I

  4         don't necessarily accept that premise.

  5                     BY MR. WINTON:

  6   264               Q.   Okay, do you disagree with that

  7         statement?

  8                     A.   Yes, let me clarify.  There was

  9         actually under the shareholders agreement that

 10         Mr. Lacavera had which governed his relationship

 11         and voting and economic interests with VimpelCom

 12         and Wind Mobile, there were provisions in that

 13         agreement, whether it was us, a third party

 14         purchaser, the parties named in this email, anyone,

 15         in fact, where he could end up with a change of

 16         control payment that was a deal that he had struck

 17         with actually VimpelCom to provide for a situation

 18         where VimpelCom as minority voting owner but

 19         majority economic owner wanted to exit or sell the

 20         business.  And I think it probably even pre-dates

 21         their ownership back to Orascom.

 22                     We had seen a copy of that shareholders

 23         agreement as part of the data room materials, and

 24         we knew that as part of this process and thinking

 25         about the continuing management role in the
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  1         company, whether it was through an option plan,

  2         cash compensation or equity ownership, there was a

  3         target that we had to meet in terms of the

  4         management group's financial interest and also

  5         Tony's financial interests as part of that group.

  6                     That was agreed between him and

  7         VimpelCom when this process started.  And so it is

  8         actually not specific to any one of those parties

  9         or even to us, but in tabling something that

 10         didn't -- you know, had their continued involvement

 11         in the management of the company, we knew there was

 12         a certain threshold that had to be met to at least

 13         provide a level of equivalency to what he would get

 14         if the business sold to Rogers or it sold to

 15         Tennenbaum and Tennenbaum said, you guys are going

 16         off into the sunset, we don't need you anymore.

 17   265               Q.   I'm going to suggest you are

 18         actually asking very specifically about the terms

 19         that Mr. Lacavera would receive or the payment he

 20         would receive under the terms of a deal proposed by

 21         Catalyst or Tennenbaum?

 22                     A.   No, that is actually not accurate,

 23         because that negotiation, and you could ask Tony or

 24         Simon, that agreement was something that existed

 25         between the management group and VimpelCom to
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  1         provide for an eventuality such as this.  It is not

  2         something that actually -- to my knowledge, he may

  3         have had agreements with these parties over what

  4         his terms were, but his change of control payment

  5         was specified under an agreement with VimpelCom.

  6   266               Q.   You were asking what the terms

  7         were under these other bidders' bids because you

  8         wanted to know what economics you had to include in

  9         your own bid?

 10                     MR. MILNE-SMITH:  He has answered the

 11         question twice now.  I mean, perhaps, Counsel, if

 12         you want to take us to the Catalyst deal that

 13         provided for a change of control payment to

 14         Lacavera, then I'm happy to look at it and have you

 15         question him based on it.

 16                     But I'm pretty confident, based on my

 17         review of the documents, there is no such term, and

 18         so you know what he is saying is true and you know

 19         the proposition you are putting to him is false.

 20                     MR. WINTON:  I know what he is

 21         asking --

 22                     MR. MILNE-SMITH:  There is no change of

 23         control provision.

 24                     MR. WINTON:  I know what he is asking

 25         for, and what I am not getting back is what I feel
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  1         is an accurate answer.  So I'm dealing with it as I

  2         want to.

  3                     MR. MILNE-SMITH:  Well, that is fine.

  4         You can not like the answer, but he has given it.

  5                     THE DEPONENT:  I mean, I can try to

  6         explain it again.

  7                     BY MR. WINTON:

  8   267               Q.   That is okay.  I don't need you to

  9         explain the same thing again.

 10                     And Mr. Lacavera's response is to call

 11         you, not to email you, right?

 12                     A.   Yes.

 13   268               Q.   How did you know on June 4th that

 14         there was a Catalyst deal?

 15                     A.   We didn't.

 16   269               Q.   So you --

 17                     A.   I don't even know if there was a

 18         Catalyst deal.

 19   270               Q.   You picked Catalyst out of the

 20         air?

 21                     A.   No, there was press speculation

 22         about a number of parties that were circling this

 23         company.

 24   271               Q.   So on June 4th when you refer to

 25         Catalyst, you are saying that was just a name you
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  1         picked out because of the press speculation and not

  2         because you actually knew that Catalyst was in the

  3         bidding for Wind?

  4                     A.   I didn't know.  Tony never

  5         provided me with any information to confirm as

  6         such.

  7   272               Q.   And you didn't know it is what you

  8         are telling me?

  9                     A.   No.

 10   273               Q.   Okay.  And none of your deal-mates

 11         at West Face and no one else on the deal team knew

 12         it?

 13                     A.   I think that is a fair statement.

 14                     MR. MILNE-SMITH:  Counsel, I just want

 15         to confirm this in the affidavit, but I thought

 16         that by this point, June 4th, had you guys

 17         specifically warned West Face about a telecom deal

 18         with regards to Mr. Moyse by June 4th?

 19                     MR. WINTON:  There is a letter from Mr.

 20         DiPucchio to Mr. Boland of June 1st.

 21                     MR. MILNE-SMITH:  Right, so --

 22                     MR. WINTON:  It refers to a telecom

 23         deal.

 24                     MR. MILNE-SMITH:  Right, okay, so --

 25                     MR. WINTON:  It doesn't refer to Wind.
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  1                     MR. MILNE-SMITH:  I understand.

  2                     MR. WINTON:  Okay.

  3                     MR. MILNE-SMITH:  But you add that to

  4         press speculation about Catalyst being interested

  5         in Wind, and I think it is not too hard to put two

  6         and two together.

  7                     BY MR. WINTON:

  8   274               Q.   All right, Mr. Griffin, now that

  9         your counsel has clarified, do you want to change

 10         your answer?

 11                     A.   No.

 12   275               Q.   Okay, then I guess it doesn't

 13         matter.

 14                     If you would turn to page 1, your email

 15         from 8:50 p.m. to Mr. Lacavera, towards the bottom

 16         of page 1:

 17                          "Tony, I think it might make

 18                     the most sense for us to pick up the

 19                     conversation with the Tennenbaum

 20                     group to discuss the possibility of

 21                     joining that syndicate.  We are not

 22                     going to be able to do better them

 23                     on value.  I think theirs is the

 24                     only real proposal in front of the

 25                     company outside of ours.  Catalyst
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  1                     seems to be a lot of air."

  2                     This is nine hours later, roughly, nine

  3         and a half hours later, and now you are referring

  4         to "Catalyst seems to be a lot of air", which is

  5         I'm going to suggest to you a more definitive

  6         statement about an actual bid; is that fair?

  7                     A.   That is my inference that if they

  8         are around the hoop, who knows if they will get

  9         there.

 10   276               Q.   So that is your interpretation?

 11         That is your explanation of what you meant by

 12         "Catalyst seems to be a lot of air", that if there

 13         is a Catalyst deal, it is just a lot of air?

 14                     A.   My --

 15   277               Q.   There is a missing "if"?

 16                     A.   Yes.

 17   278               Q.   When you are sending this email to

 18         Mr. Lacavera, your evidence then is you didn't

 19         actually have any understanding of any terms of a

 20         Catalyst offer?

 21                     A.   Certainly not.

 22   279               Q.   Did you have any understanding or

 23         information about the terms of a Tennenbaum group

 24         offer?

 25                     A.   Not at that time.  We weren't part
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  1         of their syndicate.

  2   280               Q.   You were aware that the Tennenbaum

  3         group was bidding?

  4                     A.   We knew that they would be a

  5         potential bidder.  I think even pre-dating that,

  6         Michael Leitner at Tennenbaum had made contact with

  7         my partner Greg at some point.

  8   281               Q.   Potential bidder or actual bidder

  9         by this point?

 10                     A.   I didn't know.  I don't think we

 11         were at a point where they had actually called for

 12         final proposals, best and last.

 13   282               Q.   And in that last sentence, by

 14         "they" you mean VimpelCom?

 15                     A.   VimpelCom.

 16   283               Q.   If you could turn to WFC0047334.

 17                     MR. MILNE-SMITH:  Yes.

 18                     BY MR. WINTON:

 19   284               Q.   The first email in this chain at

 20         the bottom is from you to Mr. Fraser, Mr. Dea and

 21         Mr. Zhu June 5th, 9:36 a.m., and you seem to be

 22         communicating the terms of a Tennenbaum deal to

 23         your deal partners, and then you refer in the

 24         second paragraph that:

 25                          "The other alternative is
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  1                     working exclusively with Lacavera."

  2                     So by now, the next day, June 5th at

  3         9:30 in the morning, you do have an understanding

  4         of the terms of a Tennenbaum deal; correct?

  5                     A.   We had spoken to them at some

  6         point, and probably following that email where I

  7         had indicated we would reach out to them.

  8   285               Q.   Right.

  9                     A.   And that would be with Michael

 10         Leitner.

 11   286               Q.   Mr. Zhu forwards your email to Pat

 12         McGuire and Nandeep Bamrah, and who are they?

 13                     A.   Pat McGuire was a trader at our

 14         shop, he sat on the trading desk.  And Nandeep

 15         Bamrah is one of the other analysts.

 16   287               Q.   Do you know why he forwarded this

 17         email to them?

 18                     A.   I don't.

 19   288               Q.   Mr. Bamrah writes back:

 20                          "I thought GB", I assume

 21                     Mr. Boland, "had said that he didn't

 22                     want to partner with Tennenbaum."

 23                     Do you understand how Mr. Bamrah had

 24         that information available to him?

 25                     A.   I don't know.
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  1   289               Q.   Counsel, can you ask Mr. Bamrah

  2         how it is he came to know that Mr. Boland didn't

  3         want to partner with Tennenbaum?

  4         U/T         MR. MILNE-SMITH:  Is he still at the

  5         firm?

  6                     MR. PANET:  Who?

  7                     MR. MILNE-SMITH:  Nandeep.

  8                     MR. PANET:  Yes.

  9                     MR. MILNE-SMITH:  Yes, we'll ask him.

 10                     BY MR. WINTON:

 11   290               Q.   Mr. Zhu's response:

 12                          "That was before we realized we

 13                     couldn't afford it."

 14                     Is that a reference to the fact that by

 15         June 5th West Face now understands that if it is

 16         going to be a successful bidder for Wind, it can't

 17         go it alone?

 18                     A.   Yeah, I would say our combination

 19         of understanding the up-front purchase price of the

 20         business and the follow-on financing commitments

 21         associated with the network build would be

 22         substantive.

 23   291               Q.   If you turn to WFC0053535.

 24                     MR. MILNE-SMITH:  Yes.

 25                     BY MR. WINTON:
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  1   292               Q.   In this email chain, it is

  2         Mr. Lacavera -- the first email at the top is

  3         Mr. Lacavera to you at 9:59 a.m., and Mr. Lacavera

  4         writes:

  5                          "Tony, as discussed, West Face

  6                     can approach T with a four-way

  7                     scenario at 75 million each."

  8                     And he continues from there.

  9                     I'm going to suggest that the

 10         impression one gets from these emails is that you

 11         had a discussion with Mr. Lacavera where he

 12         conveyed to you the terms of the Tennenbaum offer

 13         and not a discussion you had with anyone at

 14         Tennenbaum?

 15                     A.   No, that is not accurate.  In

 16         fact, the valuation -- yeah, I mean, back on the

 17         4th we already referenced the fact that we were

 18         going to speak to Tennenbaum, which we did.  They

 19         informed us of the composition of their proposed

 20         syndicate, which had included Blackstone and

 21         Oakhill.  Oakhill ended up backing out at some

 22         point.  Blackstone seemed to be sort of not there

 23         either.  And that left Tennenbaum with a problem as

 24         well, which was they weren't going to fund the

 25         entirety of the deal themselves either.
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  1                     And while we didn't have necessarily a

  2         plan at the outset of working together, we kind of

  3         became useful to each other in terms of

  4         consummating the transaction.

  5                     And the valuation, just to put a finer

  6         point on this, of 300 million, that had been

  7         communicated from the outset by UBS and VimpelCom

  8         through the process, and I think I make reference

  9         to that, which is that was the bar that VimpelCom

 10         had set, saying if you can meet this enterprise

 11         value of 300 million dollars, we are willing to

 12         sell there.  And that was clearly communicated by

 13         Jonathan Herbst and Francois Turgeon, and you know,

 14         you'll see that value, plus or minus 10 or 15

 15         million dollars, repeat throughout the proposals we

 16         have made and the references we make.

 17                     So what we are talking about here is

 18         how we were going to split the funding.

 19   293               Q.   If you could turn to WFC0052231.

 20                     MR. MILNE-SMITH:  Yes.

 21                     BY MR. WINTON:

 22   294               Q.   The bottom email in this chain is

 23         from Mr. Lacavera to you June 11 at 1:37 p.m., and

 24         Mr. Lacavera writes:

 25                          "I spoke with Larry Guffey.  He
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  1                     is going to give you a call shortly

  2                     to discuss the opportunity."

  3                     And what is Mr. Lacavera referring to

  4         in that email?

  5                     A.   This is just further discussions

  6         in terms of the composition of the syndicate.  So

  7         Larry Guffey is a former principal of Blackstone,

  8         and Blackstone had I believe it was three sort of

  9         separate connections to this transaction.

 10                     One was their conventional private

 11         equity funds which are referenced in the original

 12         Oakhill deal.

 13                     The second was their tactical

 14         opportunities group, which was really a partners

 15         fund that was set up for smaller opportunities that

 16         weren't suitable for the private equity group.

 17                     And then Larry himself ran the telecom

 18         portfolio, as I understand it, for a number of

 19         years at Blackstone, sat on the board of Deutsch

 20         Telekom and other companies, and I guess had been

 21         advising Blackstone through his bid at the company

 22         and around this transaction.  And when it became

 23         clear that Blackstone private equity and tactical

 24         opportunities were not going to pursue it, I guess,

 25         you know -- and I don't have full visibility on
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  1         this.  Larry got the green light to look at this

  2         independently, because the size of the investment

  3         wasn't really going to be suitable for them, you

  4         know, and/or they decided they didn't want to

  5         participate in the transaction for other reasons.

  6   295               Q.   Who is Silver Eagle?

  7                     A.   I think -- is that --

  8                     MR. MILNE-SMITH:  Do you have any

  9         confidentiality concern about who it might be?

 10                     THE DEPONENT:  Well, I'm just trying

 11         to -- I honestly don't remember.

 12                     BY MR. WINTON:

 13   296               Q.   Okay, well, subject to

 14         confidentiality concerns, maybe --

 15                     A.   I was just going to ask our

 16         counsel if --

 17                     MR. MILNE-SMITH:  Let's go off for a

 18         second.

 19                     (DISCUSSION OFF THE RECORD.)

 20         U/A         MR. MILNE-SMITH:  We'll take it under

 21         advisement.  We just want to make sure there is no

 22         confidentiality issues the way we have to deal with

 23         the strategic party.

 24                     MR. WINTON:  Right.

 25                     MR. MILNE-SMITH:  But I expect we'll be
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  1         able to tell you, and I don't think it really

  2         amounts to anything, but I just have to take it

  3         under advisement.

  4                     MR. WINTON:  Okay.  Can we go off the

  5         record for a second then.

  6                     (DISCUSSION OFF THE RECORD.)

  7                     BY MR. WINTON:

  8   297               Q.   If you turn to WFC0049852.

  9                     MR. MILNE-SMITH:  Yes.

 10                     BY MR. WINTON:

 11   298               Q.   The second email in this chain is,

 12         starting from the top, June 24th, 2014, at 2:59

 13         p.m., and Mr. Griffin is writing to someone, it

 14         looks like it is to Brice Scheschuk:

 15                          "Okay, I understand.  Tony had

 16                     sent me the draft of the Rogers

 17                     Network sharing agreement, but there

 18                     are no numbers in it.  One other

 19                     question.  At some point you guys

 20                     had sent a slide deck detailing the

 21                     prior bid history.  I can't locate

 22                     that document."

 23                     What prior bid history are you

 24         referring to in this email?

 25                     A.   That would be the AWS auctions
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  1         themselves, because one thing we were trying to

  2         determine here is what were the -- there was a

  3         whole series of clearing prices in terms of the

  4         prior auctions both for the incumbents and

  5         non-incumbents, and then those were also

  6         differentiated as between the various spectrum

  7         bands.  And so AWS1 spectrum would trade for a

  8         different price than AWS3 versus 700, and then the

  9         incumbent prices would be different than the

 10         non-incumbent prices, and that would go all the way

 11         back to I think 2008 was the original auction

 12         process for the AWS1.

 13                     MR. WINTON:  Let's go off the record

 14         for a second, please.

 15                     (DISCUSSION OFF THE RECORD.)

 16                     BY MR. WINTON:

 17   299               Q.   Now, please turn to WFC0108004.

 18                     MR. MILNE-SMITH:  Yes.

 19                     BY MR. WINTON:

 20   300               Q.   This, as far as I understand, has

 21         no meta data associated with it.  We don't know who

 22         the author is, and we don't know what the actual

 23         date of the document is.  It just says July 2014.

 24                     So this, Mr. Griffin, looks like it is

 25         West Face's deal memo; is that fair?  Is that what
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  1         you would call it?

  2                     A.   Can you just scroll through it so

  3         I can see it?

  4   301               Q.   Sure.

  5                     A.   (Witness reviews document.)

  6                     Yes.  Yeah, it is certainly one of

  7         them.

  8   302               Q.   Right, and there are --

  9                     A.   I believe this was -- if I could

 10         just clarify?

 11   303               Q.   Yes.

 12                     A.   You had asked about the two funds

 13         earlier, and I believe this was produced for the

 14         purposes of a -- I think this was the one that we

 15         used for the capital call for the debt component of

 16         the Wind transaction for the Alternate Credit Fund.

 17   304               Q.   So linked to that conversation we

 18         had before lunch, for the Alternate Credit Fund you

 19         have to call on the capital which is committed to

 20         you but not made available until you actually have

 21         a deal pending; correct?

 22                     A.   That's correct.

 23   305               Q.   And the --

 24                     A.   Or one that -- so we have a notice

 25         period.
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  1   306               Q.   Right.

  2                     A.   We have to put out a capital call.

  3         There is a time period.  And I don't know how much

  4         detail I can get into.  We have a number of

  5         different LPs.

  6   307               Q.   Yes?

  7                     A.   One of the specific LPs has very

  8         specific notice provisions in terms of what

  9         information we provide on a deal.  They are subject

 10         to confidentiality provisions pursuant to the

 11         limited partnership agreement.  And this would have

 12         been one of the documents that we produced in

 13         connection with that capital call process.

 14   308               Q.   Okay.  We have a number of

 15         iterations of a memo like this in the productions.

 16         Are different iterations supplied to different LPs,

 17         or was this just a matter of it is drafted and

 18         there was a final draft at some point?

 19                     A.   Yeah, it is more the latter,

 20         actually.  So there would be iterations where we

 21         would have version control on the document, and

 22         then this would have been the final one, I imagine.

 23   309               Q.   Well, it may not be this one.  I

 24         don't want to hold you to that, because we have

 25         other versions of this document I think in the
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  1         productions that we can't just track down.

  2                     I guess what I would like to know, by

  3         way of undertaking if necessary, is on what date

  4         the deal memo was sent to the LPs and which

  5         document in the productions is the final version of

  6         the deal memo that was sent to those LPs?

  7         U/A         MR. MILNE-SMITH:  I'll take it under

  8         advisement.

  9                     BY MR. WINTON:

 10   310               Q.   Now, before the break I believe we

 11         talked about a visit, a trip you made to Ottawa to

 12         meet with Industry Canada and other representatives

 13         of the Federal Government, right?

 14                     A.   Yes.

 15   311               Q.   And if you turn to WFC0109439,

 16         there is a --

 17                     MR. MILNE-SMITH:  Yes, I have that.

 18                     BY MR. WINTON:

 19   312               Q.   There is a PowerPoint presentation

 20         that appears to be a version, if not the version,

 21         and I'm not asking you to tell me that now, of the

 22         PowerPoint you presented to the government.  Is

 23         that an accurate description of this document?

 24                     A.   Yes.

 25   313               Q.   So in the database, in the
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  1         document database that was given to us, the author

  2         of this is Paolo Deluca.  Does that name mean

  3         anything to you?

  4                     MR. PANET:  Can I answer that?

  5                     MR. MILNE-SMITH:  Sure.

  6                     MR. WINTON:  Sure.

  7                     MR. PANET:  He is someone else at West

  8         Face.  He doesn't have anything to do with this.

  9         He must have created another document that he was

 10         using as a template.  He has no involvement in this

 11         transaction.  So whoever did this went and took

 12         another presentation and entirely changed the

 13         content but kept this slide.

 14                     MR. WINTON:  It is probably from the

 15         meta data then.

 16                     MR. PANET:  Exactly.

 17                     MR. WINTON:  Okay, thank you for that.

 18                     THE DEPONENT:  He wasn't involved in

 19         the transaction in any capacity.

 20                     BY MR. WINTON:

 21   314               Q.   Great, thanks.

 22                     Again, we have different versions of

 23         this PowerPoint in the record, some including with

 24         some markups.  What I would like to do is ask for

 25         the same undertaking, that you identify the version
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  1         in the productions that is the actual version

  2         presented to the government when you visited them

  3         in Ottawa?

  4         U/T         MR. MILNE-SMITH:  Yes, we'll do that.

  5         We'll make reasonable efforts to do so.

  6                     BY MR. WINTON:

  7   315               Q.   Thanks.  What was Jordan

  8         Schwartz's role in the West Face bid on Wind?

  9                     A.   I believe he was an advisor or

 10         associate of Michael Serruya, but I don't -- beyond

 11         that, I think I met him on one occasion, so I can't

 12         really profess to know the relationship there.

 13   316               Q.   Okay.  On document WFC0040179 --

 14                     MR. CENTA:  Sorry, what was that number

 15         again?

 16                     MR. WINTON:  0040179.  Are you there?

 17                     MR. MILNE-SMITH:  Yes.

 18                     BY MR. WINTON:

 19   317               Q.   So my question is what is the

 20         nature of the redactions in this document?

 21                     MR. MILNE-SMITH:  I believe it was

 22         privilege.

 23                     MR. WINTON:  On what basis?

 24                     MR. MILNE-SMITH:  Solicitor-client.

 25                     BY MR. WINTON:
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  1   318               Q.   The response from Patrick Scott,

  2         and is he -- is Patrick Scott a lawyer?

  3                     A.   No, he is an advisor.

  4   319               Q.   Okay.  Patrick Scott is writing in

  5         the second email in this chain starting from the

  6         top on August 15th at 11:14 a.m. to Mr. Boland and

  7         Mr. Fraser:

  8                          "I just want to make sure I

  9                     understand what you are saying in

 10                     your note below."

 11                     And then asks a question.

 12                     Presumably, the note below is in the

 13         redactions?

 14                     MR. MILNE-SMITH:  Yes.

 15                     BY MR. WINTON:

 16   320               Q.   And Mr. Scott is asking a question

 17         of Mr. Boland and Mr. Fraser.  Mr. Scott is not a

 18         lawyer.  On what basis is the note below that

 19         Mr. Scott is asking about privileged?

 20                     MR. MILNE-SMITH:  Do you recall,

 21         Andrew?

 22                     MR. CARLSON:  I don't.  I suspect it is

 23         communications with Davies.

 24                     MR. MILNE-SMITH:  Yes.

 25                     MR. CARLSON:  And then just this kind
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  1         of was a branch off of that conversation where

  2         Patrick Scott replied only to Greg Boland and Peter

  3         Fraser.

  4                     MR. WINTON:  Okay.  Well, there is not

  5         much we can do now in this forum, but I'm going to

  6         ask, Counsel, you revisit and review the redactions

  7         and confirm that the communications that are

  8         redacted are actually in the nature of the seeking

  9         or providing of legal advice and not just

 10         communications with a lawyer who has been involved

 11         in the file for other reasons and therefore maybe

 12         they shouldn't be subject to privilege.

 13                     MR. MILNE-SMITH:  I understand.

 14                     MR. WINTON:  Thank you.

 15                     MR. MILNE-SMITH:  Hang on a second, can

 16         we just go off?

 17                     MR. WINTON:  Yes.

 18                     (DISCUSSION OFF THE RECORD.)

 19                     BY MR. WINTON:

 20   321               Q.   So pulling open document

 21         WFC0051186, this is a version of the -- well, it is

 22         not quite the exact chain, but it is a version that

 23         has some of the emails that were redacted?

 24                     MR. MILNE-SMITH:  What was redacted

 25         from the email we were just looking at is included
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  1         in this email.

  2                     BY MR. WINTON:

  3   322               Q.   Thank you.  That is a more clear

  4         way of saying what I was trying to say.  Thanks,

  5         Counsel.

  6                     So I do want to, though, ask a couple

  7         of questions about the redaction.  So the

  8         redaction, as I understand, is claimed on the basis

  9         that Mr. Fraser on August 10th at 1:20 p.m. is

 10         relaying a communication that summarizes legal

 11         advice received from Pat Barry at Davies; correct?

 12                     MR. MILNE-SMITH:  Correct.

 13                     MR. WINTON:  But he is relaying it to,

 14         among others, Lawrence Guffey, Michael Leitner and

 15         Jordan Schwartz who are not clients of the Davies

 16         firm; correct?

 17                     MR. MILNE-SMITH:  Who at that point

 18         were acting in a consortium and therefore enjoyed a

 19         joint privilege with West Face.

 20                     MR. WINTON:  Was there a common

 21         interest privilege agreement entered into between

 22         the parties?

 23                     MR. MILNE-SMITH:  Are you aware of one?

 24                     THE DEPONENT:  I don't know.

 25                     MR. MILNE-SMITH:  No, not to our

5353



Anthony Griffin 133

neesonsreporting.com 2016-05-10

  1         knowledge.

  2                     MR. PANET:  Not to my knowledge.

  3                     MR. WINTON:  Okay, so to the extent

  4         that common interest privilege is being claimed, it

  5         is not on a contractual basis but just on --

  6                     MR. MILNE-SMITH:  Common law.

  7                     MR. WINTON:  -- the basis of the facts,

  8         common law?

  9                     MR. MILNE-SMITH:  Yes.

 10                     MR. WINTON:  And then so for the same

 11         reason that Mr. Barry replies to the group at 2:08

 12         p.m. on August 10th and replies to non-clients of

 13         the firm, it has been redacted and privilege is

 14         claimed on the basis of common interest privilege

 15         over whatever is written there; correct?

 16                     MR. MILNE-SMITH:  I mean, I think it's

 17         a common interest that extends the solicitor-client

 18         privilege.

 19                     BY MR. WINTON:

 20   323               Q.   Right, okay, thank you.

 21                     What was the common interest then that

 22         existed among the consortium as of August 10th?

 23                     MR. MILNE-SMITH:  Trying to acquire

 24         Wind Mobile.

 25                     BY MR. WINTON:
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  1   324               Q.   In your January 8th, 2016

  2         affidavit, Exhibit 2 --

  3                     MR. MILNE-SMITH:  Yes.

  4                     BY MR. WINTON:

  5   325               Q.   No, I don't think that is right.

  6         I have got this.

  7                     A.   This one?

  8   326               Q.   January 8th, 2016, Exhibit 2

  9         according to the exhibit stamp, page 56 of whatever

 10         record it was in.

 11                     MR. MILNE-SMITH:  Hang on, let's go off

 12         for a second.

 13                     MR. WINTON:  Sure.

 14                     (DISCUSSION OFF THE RECORD.)

 15                     BY MR. WINTON:

 16   327               Q.   All right, we are all set.

 17                     So, Mr. Griffin, you are looking at

 18         Exhibit 2 to your affidavit sworn January 8th,

 19         2016, and it is a list of shareholders of

 20         Mid-Bowline; correct?

 21                     A.   Yes.

 22   328               Q.   The company that ultimately became

 23         the owner of Wind Mobile, right?

 24                     A.   Yes.

 25   329               Q.   Which of these shareholders are
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  1         funds owned or controlled by West Face?

  2                     A.   WAL Telecom LP.

  3   330               Q.   Yes?

  4                     A.   I believe that is the only one.

  5   331               Q.   So WAL Telecom LP is the West Face

  6         shareholder?

  7                     A.   Yes.

  8   332               Q.   And which of the two funds owned

  9         shares or an interest in WAL Telecom LP?

 10                     A.   Both of the -- principally the

 11         Long-Term Opportunities Fund, and secondarily the

 12         Alternative Credit Fund in a much diminished

 13         capacity to what the Long-Term Opportunities Fund

 14         held.

 15   333               Q.   If you could turn to WFC0109530,

 16         please.

 17                     MR. MILNE-SMITH:  The phone calls?

 18                     MR. WINTON:  Yes.

 19                     MR. MILNE-SMITH:  Yes.

 20                     BY MR. WINTON:

 21   334               Q.   These are the records, such as

 22         they are, produced to us by West Face showing calls

 23         to and from Brandon Moyse.  This information starts

 24         on May 22nd, 2014, and ends on September 2nd, 2015.

 25                     Mr. Griffin, I'm not sure if you will

5356



Anthony Griffin 136

neesonsreporting.com 2016-05-10

  1         know the answer to this but I'm just going to throw

  2         it out there.  Do we know why the record starts on

  3         May 22nd?

  4                     A.   I don't.

  5   335               Q.   Were there any phone calls -- is

  6         it just that that's when the first call in the

  7         records is found, or is it just an inability to

  8         produce records before then?

  9                     MR. PANET:  Do you want me to answer

 10         that?

 11                     MR. MILNE-SMITH:  Yeah, Mr. Panet

 12         compiled this.

 13                     MR. PANET:  It was January 1st, 2014,

 14         through to December 31st, 2015, so I couldn't find

 15         any calls prior to May 22nd.

 16                     MR. WINTON:  And the records that were

 17         being reviewed to derive this information are what

 18         records?

 19                     MR. PANET:  West Face's land lines.

 20                     MR. WINTON:  Okay.

 21                     MR. PANET:  So can I --

 22                     MR. MILNE-SMITH:  Yeah.

 23                     MR. PANET:  -- explain it a bit?

 24                     Okay, so this is a pool of all of the

 25         land line calls, so the incoming calls on land
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  1         lines and the out-going calls.

  2                     The out-going calls are coded all on

  3         the same number, so I can't tell who is making

  4         out-going calls, and so that is the WF general

  5         line.  And then you will see who is -- so all the

  6         originating ones from West Face are just coded as

  7         the general line because I can't -- it just comes

  8         out of the main trunk, so I can't tell whose call

  9         it is.

 10                     But it is a search for four telephone

 11         numbers for Brandon, and I believe it was his

 12         Catalyst land line, his Catalyst cell, his personal

 13         cell phone and his home telephone number, and a

 14         search of all those against our land line records

 15         from January 1st, 2014, to December 31st, 2015.

 16                     MR. WINTON:  Okay.  I need to take a

 17         break for a bit, and maybe we can just take a

 18         mid-afternoon break.

 19                     MR. MILNE-SMITH:  Sure.

 20                     -- RECESSED AT 2:44 P.M.

 21                     -- RESUMED AT 2:55 P.M.

 22                     BY MR. WINTON:

 23   336               Q.   So we are picking up where we left

 24         off at the document with the telephone records, and

 25         if it is possible to have two documents open at
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  1         once, or at least having had the benefit of the

  2         explanation of how this data was collected, if we

  3         can turn to WFC0109290.

  4                     A.   Yes.

  5   337               Q.   This starts at the bottom of the

  6         chain is April 24th, 2014, from Mr. Dea to Brandon

  7         Moyse and copied to Nikol Markovic, and what I am

  8         interested in is on the first page Mr. Dea writes

  9         to Mr. Moyse on May 16th at 2:54 p.m. and from his

 10         BlackBerry it appears writes:

 11                          "Please call when you get a

 12                     minute."

 13                     And the chain then jumps or picks up

 14         again on May 22nd.

 15                     The phone call, if one actually

 16         occurred on the 16th, isn't tracked in the log we

 17         were given by West Face.  Do we have an explanation

 18         for that?

 19                     MR. MILNE-SMITH:  We don't know whether

 20         a call actually occurred.  I know that just by the

 21         date, May 16th, that Mr. Moyse was in I think

 22         Thailand by then.

 23                     So I don't know whether or not that

 24         call actually occurred, though I would note that if

 25         Mr. Moyse was calling in from one of those -- from
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  1         something other than those four phones that

  2         Mr. Panet listed, it wouldn't show up in our

  3         search.  We would have to know the phone number

  4         that Mr. Moyse was using.

  5                     MR. WINTON:  If he is in Thailand on

  6         May 16th, the chances are -- and I am not sure that

  7         is accurate -- but if he was, then the records that

  8         were reviewed would show a phone call coming in on

  9         May 16th from a number originating in Thailand,

 10         which one could presume is from Mr. Moyse at that

 11         time, so --

 12                     MR. MILNE-SMITH:  Maybe.  I don't know

 13         if it gets routed through a domestic line or --

 14                     MR. PANET:  And he could have called on

 15         a pay phone or something like that.

 16                     BY MR. WINTON:

 17   338               Q.   Okay.  What I am going to ask is

 18         review the records for May, and particularly May

 19         16th, and if there is an overseas call and if it

 20         can be traced or identified as being a call from

 21         Mr. Moyse, if you can update the record with the

 22         time and length of the call?

 23                     MR. PANET:  The other thing is I

 24         suppose the call could have taken place any time

 25         between May 16th and May 22nd.  It didn't
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  1         necessarily --

  2                     MR. WINTON:  I understand.  I asked for

  3         a very specific undertaking, and that is all I'm

  4         going to ask.

  5         U/T         MR. MILNE-SMITH:  Okay, we'll look for

  6         that.

  7                     BY MR. WINTON:

  8   339               Q.   Can you also speak to Mr. Dea and

  9         ask him if he recalls if on that day, May 16th, the

 10         Friday, he recalls a telephone conversation with

 11         Mr. Moyse?

 12         U/T         MR. MILNE-SMITH:  I will ask him.

 13                     BY MR. WINTON:

 14   340               Q.   And if he does, the contents of

 15         that telephone conversation, the full recollection

 16         of that telephone conversation from Mr. Dea,

 17         please?

 18         U/A         MR. MILNE-SMITH:  I'll take that under

 19         advisement, but we will make the inquiry.

 20                     BY MR. WINTON:

 21   341               Q.   Were any efforts made to review

 22         records of the partners of West Face's mobile

 23         phones for this time period?

 24                     MR. MILNE-SMITH:  I don't believe so.

 25                     BY MR. WINTON:
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  1   342               Q.   Any efforts made to acquire cell

  2         phone records?

  3                     MR. MILNE-SMITH:  My understanding is

  4         there would have to be -- actually, my

  5         understanding is that the cell phone companies

  6         don't keep records going back that far, or at least

  7         they don't -- you would have to seek a Court order

  8         from the cell phone companies.  I thought we found

  9         that out from looking for Brandon's cell phone

 10         records.

 11                     BY MR. WINTON:

 12   343               Q.   Right.  I wasn't just referring to

 13         the recent time period, but at any point since this

 14         litigation commenced, was there any effort made to

 15         acquire cell phone records, last year when there

 16         was a request for phone records any efforts made?

 17         U/A         MR. MILNE-SMITH:  I'll take it under

 18         advisement.

 19                     BY MR. WINTON:

 20   344               Q.   Okay.  In the log of phone calls

 21         that was produced, so back to 0109530, under the

 22         "Call Duration" column there are some that are

 23         obviously minutes and seconds and some that are

 24         just stand-alone numbers, like 42 in the fifth

 25         entry and 27 too below that?
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  1                     MR. MILNE-SMITH:  Yes.

  2                     MR. WINTON:  Does that just mean it is

  3         42 seconds?

  4                     MR. MILNE-SMITH:  Those are seconds,

  5         yes.

  6                     MR. WINTON:  Was it an electronic

  7         search of the records that was conducted, or did

  8         someone manually go through the records and look

  9         for the four numbers?

 10                     MR. PANET:  It was an electronic

 11         search.

 12                     BY MR. WINTON:

 13   345               Q.   Who is Allison Campbell?

 14                     A.   Do you want me to answer that?

 15         She basically does our payroll and HR.

 16   346               Q.   Supriya Kapoor?

 17                     A.   She is head of or our Chief

 18         Compliance Officer.

 19                     MR. MILNE-SMITH:  You'll recall that

 20         there were a number of emails between Mr. Moyse and

 21         Ms. Kapoor in the time after his suspension

 22         relating to his personal trading activities.

 23                     BY MR. WINTON:

 24   347               Q.   Have efforts been made to identify

 25         who the speaker is at West Face when the
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  1         originating contact is the West Face general line?

  2                     MR. MILNE-SMITH:  I think we determined

  3         for the May 22nd call that, and I mean, there were

  4         cross-examinations about that call, I think, so I'm

  5         pretty sure that one is Mr. Dea.

  6                     For the short ones --

  7                     MR. CARLSON:  Sorry --

  8                     MR. WINTON:  The June 9th?

  9                     MR. MILNE-SMITH:  No, I'm talking about

 10         the May 22nd.

 11                     MR. WINTON:  Yeah, I got that one.

 12                     MR. MILNE-SMITH:  Okay.

 13                     MR. WINTON:  That one I wasn't as

 14         concerned about because I think we do have that

 15         information.  June 9th, though?

 16                     MR. MILNE-SMITH:  No, we didn't make

 17         inquiries.  Given how short they were, we quite

 18         frankly couldn't imagine that anyone would remember

 19         these calls of less than a minute.

 20                     BY MR. WINTON:

 21   348               Q.   Can you ask -- is Ms. Kapoor

 22         still -- is it Ms. or Mr.?

 23                     MR. PANET:  Ms.

 24                     BY MR. WINTON:

 25   349               Q.   Ms. Kapoor, is she still at West
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  1         Face?

  2                     A.   Yes.

  3   350               Q.   Can you ask her if to the best of

  4         her recollection she was the one who called

  5         Brandon's personal mobile on June 19th?

  6                     MR. MILNE-SMITH:  June 19th, so the

  7         6:11 p.m. call?

  8                     MR. WINTON:  Yes.

  9         U/T         MR. MILNE-SMITH:  We'll ask her.

 10                     BY MR. WINTON:

 11   351               Q.   Thank you.  WFC0108732, please.

 12                     MR. MILNE-SMITH:  Yes.

 13                     BY MR. WINTON:

 14   352               Q.   And this seems to be a calendar,

 15         an Outlook calendar invite for a meeting to be held

 16         April 15th from 2:30 to 3:30 in which you, Mr.

 17         Griffin, were one of the listed required attendees?

 18                     A.   Yes.

 19   353               Q.   And I think it is pretty clear

 20         from what we have established already in the record

 21         that this was the meeting set up for you and

 22         Mr. Fraser and Mr. Zhu to meet with Brandon Moyse

 23         as part of an interview; correct?

 24                     A.   Yes, that is my recollection.

 25   354               Q.   And did the interview last an
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  1         hour, as scheduled?

  2                     A.   I don't know.  I don't know.

  3         we -- what I do remember is that we saw him

  4         sequentially as opposed to together, but I don't

  5         recall the duration of the meeting.

  6   355               Q.   Do you recall any of the contents

  7         of your interview with Mr. Moyse on April 15th,

  8         2014?

  9                     A.   Generically speaking, we went

 10         through his resumé, talked about his educational

 11         background, how he performed in school, mostly

 12         post-secondary, training he had received at his

 13         prior employment, which I can't remember where he

 14         originally started, if it was UBS or CSFB or one of

 15         the American firms.

 16   356               Q.   Well, we know he did pass through

 17         Credit Suisse?

 18                     A.   Credit Suisse, yes, in leveraged

 19         finance.  So we talked about that and what his

 20         experience was around the debt markets, because we

 21         were looking for someone chiefly for the

 22         Alternative Credit Fund in terms of their, you

 23         know, what their assignment or role was going to be

 24         because we needed some additional resources there.

 25   357               Q.   And the Alternate Credit Fund is
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  1         the fund where you have committed capital but need

  2         to put together a deal memo before you can deploy

  3         that capital; correct?

  4                     A.   That's correct.

  5   358               Q.   And so you were looking for

  6         someone to help in analyzing deals that would

  7         qualify for that particular fund?

  8                     A.   That was a primary focus, yes.

  9   359               Q.   And looking for someone who could

 10         assist in the drafting of those deal memos?

 11                     A.   Memos, yes, also who had an

 12         understanding of the way trust indentures and

 13         credit agreements worked, so we wanted someone who

 14         had experience in leveraged finance or direct

 15         lending, and deal memos were certainly part of the

 16         financial modelling.

 17   360               Q.   Did you ask while you were meeting

 18         with Mr. Moyse, did you ask him what he was working

 19         on at Catalyst?

 20                     A.   No, I don't recall talking to him

 21         about that.

 22   361               Q.   Did you ask him about his

 23         experience at Catalyst at all?

 24                     A.   Well, I asked him generally why he

 25         was departing and what he was interested in doing
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  1         going forward.

  2   362               Q.   Okay, and what did he tell you?

  3                     A.   I think he just expressed some

  4         general dissatisfaction with his career path at the

  5         firm and wanting to move on to another opportunity

  6         and wanting to assume some greater levels of

  7         responsibility in terms of deal files and analysis

  8         and really, you know, progress his career

  9         advancement.

 10   363               Q.   Do you understand or did you know

 11         why Mr. Zhu was part of the group that was

 12         interviewing Mr. Moyse?

 13                     A.   Yeah, we wanted him to -- because

 14         he was the senior most of the analysts and this was

 15         a junior role, we have commonly included him in our

 16         recruiting efforts in terms of interviewing

 17         potential candidates, and I think on that

 18         particular day as well Greg was either unavailable

 19         or wasn't slated to meet with him, so it really

 20         fell to Tom and Peter and Yu-jia and myself.

 21   364               Q.   Was Mr. Zhu the only -- well,

 22         first of all, I think he is the only person at the

 23         time who had the title of Vice President; correct?

 24                     A.   That's correct.

 25   365               Q.   And he is the only analyst who met
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  1         with Mr. Moyse as part of the interview process?

  2                     A.   On that day, yes.  I don't know if

  3         there was any subsequent meetings with Graeme

  4         McLellan or Nandeep Bamrah or Peter Brimm at the

  5         time or Aland Wang, but to my -- if there were, I'm

  6         not aware.

  7   366               Q.   Right, but on that day, it looks

  8         like it was only Mr. Zhu?

  9                     A.   That was the only list of

 10         invitees, yes.

 11   367               Q.   If you turn or pull up WFC0109148,

 12         there is an email from Mr. Dea to you and

 13         Mr. Fraser and Mr. Zhu asking if you could write a

 14         synopsis of your interviews with Mr. Moyse.  Did

 15         you?

 16                     A.   I don't recall if we provided an

 17         email response or if we sat down and talked about

 18         it.

 19   368               Q.   Well, we haven't seen anything I

 20         think in the productions, so --

 21                     MR. MILNE-SMITH:  We haven't seen

 22         anything either.

 23                     MR. WINTON:  Presumably, if they

 24         existed, we can assume they would have been

 25         produced?
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  1                     MR. MILNE-SMITH:  Yes.

  2                     BY MR. WINTON:

  3   369               Q.   Okay.  Just because it is a

  4         specific document and there is no debate about

  5         relevance, can we get an undertaking to

  6         specifically look for responses to this email?

  7         U/T         MR. MILNE-SMITH:  Yes.

  8                     BY MR. WINTON:

  9   370               Q.   And produce, if found?

 10         U/T         MR. MILNE-SMITH:  Yes.

 11                     BY MR. WINTON:

 12   371               Q.   Thank you.  And is it possible you

 13         may have drafted a synopsis in handwritten format?

 14                     A.   I don't recall taking notes,

 15         handwritten or otherwise, in that meeting.

 16   372               Q.   Okay.

 17                     A.   I had a copy of his resumé, and

 18         that was about it.

 19   373               Q.   If you turn to WFC0109149.

 20                     MR. MILNE-SMITH:  Yes.

 21                     BY MR. WINTON:

 22   374               Q.   And this is an email chain

 23         specifically between you and Mr. Dea, and the email

 24         from you at 9:26 a.m. on April 24th asks Mr. Dea if

 25         he had any concerns about "Brandon's decision to

5370



Anthony Griffin 150

neesonsreporting.com 2016-05-10

  1         share those internal memos with us, lack of

  2         judgment in terms of privy nature of information."

  3                     And I take it from this that you at the

  4         time had understood Brandon was sending memos that

  5         he should not have sent from Catalyst over to West

  6         Face as part of his job application; correct?

  7                     A.   Yeah, my view personally was that,

  8         and this was why I flagged this to Tom, was to say,

  9         you know, Tom, you are handling this situation.  I

 10         am just going to flag for you that you better

 11         figure out if, you know, any of this material is

 12         actually confidential or not and how to handle, you

 13         know, deal with this, because we do take our

 14         obligations with respect to confidentiality

 15         seriously.

 16                     And you know, what I am pointing out in

 17         the email is, you know, if one of our guys had done

 18         this and it did in fact contain confidential

 19         information, then I think we would obviously be

 20         concerned about the lack of judgment shown in that

 21         capacity.

 22   375               Q.   Well, you have seen the documents

 23         that are at issue, those memos.  You have seen them

 24         before, either at the time or as part of the

 25         preparation for this examination; correct?
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  1                     A.   Yeah, I think in my prior

  2         affidavit I said I had opened one of them

  3         pertaining to Homburg.

  4   376               Q.   Yes.

  5                     A.   I haven't seen the balance of the

  6         memos.  I remember some of the titles on the memos,

  7         but I haven't subsequently reviewed them as part of

  8         this process.

  9   377               Q.   Right, and when you opened the

 10         Homburg memo, you saw that it was stamped on the

 11         front "private and confidential"; correct?

 12                     A.   I believe it was, and that is what

 13         gave rise to the email.

 14   378               Q.   Right, but you don't have reason

 15         to believe that it was marked "confidential" but

 16         didn't actually contain confidential information?

 17                     A.   I wasn't taking any risk around

 18         it.  I was, you know -- and there is no upside to

 19         guessing about it.

 20   379               Q.   Right, and you are not suggesting

 21         sitting here today that the document isn't actually

 22         confidential to Catalyst?

 23                     A.   I'm not taking a side on it.  I

 24         just, as you said, kind of read the header and

 25         said, look, let's -- I'm not going to guess about
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  1         it.  Whether it is public or not public

  2         information, Tom, please go and figure out what the

  3         background is here.

  4   380               Q.   Well, I'm going to ask, Counsel,

  5         maybe for West Face's position as a party whether

  6         it is going to take the position that any of the

  7         four memos are not in fact confidential or don't

  8         contain confidential information?

  9         U/T         MR. MILNE-SMITH:  Okay, we'll let you

 10         know our position on that.

 11                     BY MR. WINTON:

 12   381               Q.   Thank you.  And the basis for that

 13         position?  If the position is that it doesn't

 14         contain confidential information, does not, then

 15         the basis for that position?

 16         U/T         MR. MILNE-SMITH:  I understand.

 17                     BY MR. WINTON:

 18   382               Q.   Thank you.

 19                     If you could turn to --

 20                     MR. MILNE-SMITH:  So, Counsel, does

 21         that mean you don't have an issue with someone at

 22         West Face actually reviewing these memoranda in

 23         detail?  Because I'm actually not sure anybody at

 24         West Face has done that out of, you know, leftover

 25         concern about the assertions of confidentiality.
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  1         Certainly Mr. Carlson and I have read them in

  2         detail, but I'm not sure anybody at West Face has.

  3         Can I take it you waive any objection to someone at

  4         West Face doing so?

  5                     MR. WINTON:  Why don't we deal with

  6         that offline.  I don't think I'm going to answer

  7         that here.

  8                     MR. MILNE-SMITH:  Okay.

  9                     MR. WINTON:  Okay.  It's a good

 10         question.

 11                     MR. PANET:  But what do we do about the

 12         undertaking?

 13                     MR. WINTON:  Well, the undertaking

 14         obviously is subject to us agreeing to do so.

 15                     MR. MILNE-SMITH:  Right.

 16                     BY MR. WINTON:

 17   383               Q.   WFC0109175.

 18                     MR. MILNE-SMITH:  Yes.

 19                     BY MR. WINTON:

 20   384               Q.   And this is an email chain.  The

 21         original message is from Mr. Dea to the other three

 22         partners, including yourself, Mr. Griffin, sent May

 23         16th, 2014, and it appears to be a summary of

 24         Mr. Dea's review of Mr. Moyse's references and then

 25         summing up the claim for why the firm ought to hire
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  1         Brandon; is that fair?

  2                     A.   Yes.

  3   385               Q.   And at the bottom of the first

  4         page Mr. Dea writes:

  5                          "We need someone now to help

  6                     process debt pipeline more

  7                     effectively."

  8                     What is the reference to "debt

  9         pipeline" referring to?

 10                     A.   That is deals for the Alternative

 11         Credit Fund.

 12   386               Q.   Okay.  And on the second page, top

 13         of the second page, the second order of business is

 14         to "move forward with the possible O&G analyst";

 15         what is "O&G" referring to?

 16                     A.   That refers to oil and gas.

 17   387               Q.   Can you ask Mr. Dea to explain

 18         what he meant by the sentence:

 19                          "His experience at Catalyst

 20                     looks like it has rounded out his

 21                     experience better", Counsel?

 22         U/T         MR. MILNE-SMITH:  Yes, we'll ask him

 23         that.

 24                     BY MR. WINTON:

 25   388               Q.   Thank you.  Ask him what he meant
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  1         by that and what was the statement based on,

  2         please?

  3         U/T         MR. MILNE-SMITH:  Okay.

  4                     BY MR. WINTON:

  5   389               Q.   Thank you.  Mr. Griffin, you

  6         responded at 10:29 a.m.:

  7                          "Can we repurpose the two

  8                     turrets that Rasheed and Paul have

  9                     and kick them over to desk three as

 10                     we add these guys."

 11                     And is your reference to "these guys" a

 12         reference to Mr. Moyse and to the oil and gas

 13         analysts you were contemplating hiring?

 14                     A.   Yes.

 15   390               Q.   And what are you referring to when

 16         you refer to "turrets"?

 17                     A.   Phone stations.

 18   391               Q.   Are these in the open trading

 19         area?

 20                     A.   Exactly.

 21   392               Q.   So a person of Brandon's level and

 22         role doesn't have an office?

 23                     A.   No, not a -- they may have a

 24         shared office that they can use with a, you know,

 25         sort of jump seat in terms of computer access and
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  1         phone, that you can log in, you know, as you see

  2         fit, but you know, 80 percent of the time, 75

  3         percent of the time they'll be sitting on the desk,

  4         unless they are in a meeting or a conference room.

  5   393               Q.   And so just so I understand the

  6         office geography at West Face, analysts will have

  7         an -- sorry, analysts are just at the desk in the

  8         open area?

  9                     A.   Yes.

 10   394               Q.   Including Mr. Zhu?

 11                     A.   Yes.

 12   395               Q.   And the partners have offices, I

 13         assume?

 14                     A.   We do.

 15   396               Q.   Yes?

 16                     A.   Yes, and we also have seating, you

 17         know, if we choose to come out for trading purposes

 18         and sit on the trading desk to transact in

 19         secondary market securities, we'll come out and sit

 20         there.

 21   397               Q.   Right, but to the extent that you

 22         are conducting the type of business you conduct

 23         when you are reviewing and contemplating the Wind

 24         transaction, you would do that from your office?

 25                     A.   Usually conference rooms, which

5377



Anthony Griffin 157

neesonsreporting.com 2016-05-10

  1         are separate from the trading floor.

  2   398               Q.   Okay.

  3                     A.   So if you walk in the front door

  4         of our office, we have two large conference rooms

  5         that are separated from the trading floor and the

  6         office areas.

  7   399               Q.   I'm thinking, Counsel, it might be

  8         of some assistance if we had a floor plan of the

  9         West Face office made available to us?

 10         U/A         MR. MILNE-SMITH:  I'll take it under

 11         advisement.

 12                     BY MR. WINTON:

 13   400               Q.   Would you hold discussions about

 14         transactions out in the open trade floor area?

 15                     A.   No, not typically, because it is a

 16         very noisy environment with a lot of cross-talk, so

 17         if you want to have a discussion with someone,

 18         particularly me and, you know, partners at the

 19         firm, we don't all sit together side by side.  And

 20         so we would really -- we don't hold Investment

 21         Committee meetings on the trading floor.  We

 22         don't -- other than what we are trading in the

 23         secondary market and checking on order flow, we are

 24         not, you know, yelling across a desk having

 25         conversations about transactions.
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  1   401               Q.   Well, just because you have said

  2         "not typically", does that mean you don't or it is

  3         possible you did have some discussions about the

  4         Wind transaction out on the trading floor?

  5                     A.   Well, we knew that with the

  6         confidentiality wall that had been established for

  7         that specific transaction over and above any normal

  8         circumstances that there was not to be, you know,

  9         any open conversations about that transaction in a

 10         general environment.

 11                     MR. WINTON:  All right, if we could

 12         take a break.  I'm just going to check my notes.  I

 13         think we may only have to go back to that other

 14         thing.

 15                     MR. MILNE-SMITH:  Sure, yes.

 16                     MR. WINTON:  We'll go off the record.

 17                     -- RECESSED AT 3:21 P.M.

 18                     -- RESUMED AT 3:24 P.M.

 19                     MR. WINTON:  We have agreed that there

 20         is one document that we are going to ask questions

 21         about in a confidential transcript.

 22                     And so other than the questions that we

 23         are about to ask in that transcript, subject to the

 24         undertakings, under advisements that are answered,

 25         any refusals that are answered and production of
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  1         any additional documents, that concludes our

  2         examination for discovery.

  3                     Thank you, Mr. Griffin.

  4                     MR. MILNE-SMITH:  And just for the

  5         record, the confidentiality concern is one

  6         expressed by a third party.  It is not being

  7         asserted or advanced by either of the parties at

  8         this table, but we are respecting the concerns

  9         expressed by a third party.

 10

 11

 12         -- Adjourned at 3:25 p.m.

 13

 14

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24

 25
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 14    23               Q.   Yes.  And am I correct that

 15         Catalyst never pursued an investment in Arcan?

 16                     A.   We never -- well, we analyze it.

 17    24               Q.   Yes.

 18                     A.   We spend resources on it.

 19    25               Q.   Yes.

 20                     A.   We spend team's time on it, which

 21         cost us money, and then we did not make an

 22         investment in terms of the securities but we did

 23         invest time on it.

 24                        
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  4    27               Q.   You're not suggesting that West

  5         Face tried to pursue an investment in Rona, Homberg

  6         or NSI, are you?

  7                     A.   I do not know what they pursued.

  8    28               Q.   Okay.  That's fine if you don't

  9         know.  The point is, you have no evidence that West

 10         Face pursued such an investment?

 11                     A.   No, I don't have the evidence.  I

 12         personally don't.

 13    29               Q.   Putting aside Wind, which we're

 14         going to spend most of today on, what confidential

 15         information -- and putting aside this March 27

 16         email --

 17                     A.   Can I just -- I don't know if they

 18         pursued again an investment of the securities.  I

 19         wonder if they spend time also looking at those

 20         situations with the intention to invest.

 21    30               Q.   Okay, you wonder but you have no

 22         evidence that they did?

 23                     A.   Yeah, I don't have the evidence.

 24                      
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 11    39               Q.   I'm asking a different question.

 12         I'm not asking how he knew about what Catalyst was

 13         pursuing.  How did Mr. Moyse, when he was at

 14         Catalyst, know what West Face was doing?  Did you

 15         know that at Catalyst?

 16                     A.   In those discussions we analyze

 17         who could be the competitors on a certain deal.

 18    40               Q.   Okay.

 19                     A.   And it's natural that in Canadian

 20         situations, West Face is a common competitor.

 21                      
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 13    43               Q.   I take it, Mr. de Alba, you're

 14         familiar with Wind's regulatory history?

 15                     A.   Yes.

 16                      
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  8    47               Q.   Okay.  So am I correct that in

  9         that context of the CRTC decision in 2009 Globalive

 10         contacted Catalyst about being a potential source

 11         of Canadian capital for Wind?

 12                     A.   Yes, that's correct.

 13    48               Q.   Okay.  And you chose not to pursue

 14         that investment with Globalive at that time?

 15                     A.   We did extensive work, that work

 16         was archived into our files and library, and at

 17         that point in time we did not invest, indeed.
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 21    54               Q.   Okay.  And then just going on

 22         through the history of Wind Mobile, in or about

 23         June 2012 the government amended -- the federal

 24         government amended the Telecommunications Act to

 25         permit foreign ownership of non-incumbent wireless
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  1         companies under 10 percent market share.  Do you

  2         recall that incident?

  3                     A.   Correct.

  4    55               Q.   And am I correct that in that

  5         context Globalive again approached Catalyst about

  6         potentially investing?  Is that right?

  7                     A.   Probably, yeah.  I believe

  8         discussions happened at the time.

  9                          

         

         

           

         

                        

         

                      

                        

         

         

                      

         

                          

         

 24    59               Q.   Okay, that was my next question.

 25         So in 2013, as I understand it, is when VimpelCom
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  1         first started to explore selling its interest in

  2         Wind Mobile; is that right?

  3                     A.   That's correct.

  4    60               Q.   And they approached you in that

  5         context?

  6                     A.   That's correct.  We approached

  7         them too, it was an active pursue from our side.

  8    61               Q.   Right.

  9                     A.   Including multiple emails and

 10         communications and meetings that took place and

 11         including, I believe, exchange of proposals towards

 12         an acquisition.
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 20    78               Q.   You mentioned -- we've talked

 21         about the core deal team to distinguish it from

 22         your overall investment team with respect to Wind.

 23         Did you have a core deal team for Mobilicity as of

 24         the end of 2013, say?

 25                     A.   All of the investment members who

WFC0111936/0235416



Gabriel De Alba 23

neesonsreporting.com 2016-05-11

  1         had invested in Mobilicity.  In addition, it was

  2         known across the firm what was -- what were the

  3         analytics related to Mobilicity.

  4    79               Q.   That's not my question.  My

  5         question is, who was on the core deal team?

  6                     A.   I'll need to check.

  7    80               Q.   If you could advise me?

  8         U/T         MR. WINTON:  Yes, we'll let you know.
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  4    95               Q.   Right.  And I take it, given the

  5         history of Wind that we've discussed, you were

  6         aware that regulatory approvals were a key concern

  7         for VimpelCom?

  8                     A.   For -- correct.

  9    96               Q.   They were -- they wanted to be

 10         sure that any deal they entered into for the sale

 11         of Wind would obtain the necessary regulatory

 12         approvals, right?

 13                     A.   Correct.
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 16   117               Q.   Okay.  And am I correct that there

 17         are no emails discussing any terms other than an

 18         NDA?

 19                     MR. WINTON:  I'm not sure we're going

 20         to agree with that.

 21                     BY MR. MILNE-SMITH:

 22   118               Q.   Okay.  If there are any documents

 23         demonstrating negotiations or discussions other

 24         than concerning the terms of an NDA between those

 25         two dates, please point them to me?
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  1         U/T         MR. WINTON:  We'll do that by way of

  2         undertaking.

  3                     
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  1   134               Q.   You say he was a critical member

  2         of the team.  Are you talking about the Catalyst

  3         investment team in general or specifically the core

  4         deal team that was working on Wind and Mobilicity?

  5                     A.   Both.

  6   135               Q.   Mr. de Alba, you're under oath

  7         here.  It's your sworn testimony that Brandon

  8         Moyse, knowing that you're going to have to produce

  9         all documents demonstrating this, it's your sworn

 10         testimony that Brandon Moyse was a critical member

 11         of the core deal team working on Wind and

 12         Mobilicity prior to March 27th?  That's your sworn

 13         testimony?

 14                     A.   Yes.

 15                     
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   139               Q.   We were informed early in the

 16         course of this litigation by your counsel that this

 17         presentation we're looking at, CCG11565, was

 18         destroyed after it was presented.  Are you aware of

 19         that?

 20                     A.   As the information was critical,

 21         we advise -- or it was advised that the

 22         presentations were destroyed so that the

 23         information would not be floating around.

 24   140               Q.   It was advised by who?

 25                     MR. WINTON:  I think I can assist.  Let
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  1         me try to assist.

  2                     MR. MILNE-SMITH:  Okay.

  3                     MR. WINTON:  My understanding, and

  4         Mr. de Alba can correct me if this is incorrect, is

  5         that after the -- at the presentation the copies of

  6         this PowerPoint were requested back from the

  7         government members who attended.

  8                     MR. MILNE-SMITH:  Yes.

  9                     MR. WINTON:  And taken back by Catalyst

 10         and destroyed and a direction went out to all

 11         members of the deal team who had touched this

 12         presentation to destroy all copies from their

 13         records as well.

 14                     BY MR. MILNE-SMITH:

 15   141               Q.   And who made that order?

 16                     MR. WINTON:  I understand it was either

 17         Mr. Riley or Mr. Glassman or Mr. de Alba.

 18                     BY MR. MILNE-SMITH:

 19   142               Q.   Do you recall?

 20                     A.   I don't recall.

 21   143               Q.   Is it Catalyst's general practice

 22         to destroy copies of presentations made to

 23         government?

 24                     A.   It is.  It is also industry

 25         practice to keep information that is critical
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  1         confidential.

  2                     

            

          

                        

                      

                      

          

                           

                     

                     

                     

                     

                        

 15   146               Q.   Now, am I correct that as of the

 16         date of this presentation, March 27th, you had not

 17         yet executed a signed non-disclosure agreement?

 18                     A.   I need to check the date of the

 19         NDA.

 20   147               Q.   You can advise me by way of

 21         undertaking; is that fine, counsel?

 22         U/T         MR. WINTON:  Yes, we'll let you know if

 23         that's incorrect.  You can assume that's correct

 24         unless we tell you otherwise.

 25                     BY MR. MILNE-SMITH:
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  1   148               Q.   Am I also correct that you did not

  2         yet have access to the data room?  You didn't get

  3         into the data room until May, correct?

  4                     A.   Not at that point in time.

  5   149               Q.   Meaning I'm correct?

  6                     MR. WINTON:  You're correct.

  7                     
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  3   162               Q.   Sure.  So the first bullet says

  4         that:

  5                          "...no deal can be completed

  6                     without establishing a viable

  7                     regulatory and economic framework."

  8                     Am I correct that the rest of the page

  9         is setting out what Catalyst perceives to be a

 10         viable regulatory and economic framework?

 11                     A.   Correct.

 12   163               Q.   Okay.  And am I also correct that

 13         all the points listed there under the heading of

 14         "Requires" are not in place as of March 27th?  In

 15         other words, these are changes that need to be

 16         made?

 17                     A.   Some of them might have partial

 18         implementation.

 19   164               Q.   Such as?

 20                     A.   Using the third bullet that says

 21         "using incumbent's networks outside licensed

 22         areas."  There might be some of them which already

 23         there have been agreements.

 24   165               Q.   Okay.  So more work was needed but

 25         there was some helpful regulatory structure on that
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Gabriel De Alba 46

neesonsreporting.com 2016-05-11

  1         point?

  2                     A.   I believe so.

  3   166               Q.   Okay.  And looking specifically at

  4         the last one, "Ability to exit the investment with

  5         no restrictions in five years," I take it we're

  6         agreed that at that point in time that condition

  7         was not satisfied because the government wouldn't

  8         permit sale of spectrum to incumbents?

  9                     A.   Correct.

 10   167               Q.   If you go to the next page, page 8

 11         of 11565, this sets out what Catalyst perceives as

 12         option 2, which is combining Wind and Mobilicity to

 13         create a fourth national carrier focused on the

 14         wholesale market; is that right?

 15                     A.   Correct.

 16   168               Q.   And when you look at the

 17         requirements listed further down the page, that

 18         also includes the ability to exit the investment

 19         with no restrictions in five years, the same as we

 20         saw for option 1?

 21                     A.   Correct.

 22   169               Q.   And am I also right that the

 23         ability to operate on the wholesale market is not

 24         something that was permitted by the government at

 25         that time?
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  1                     A.   Correct.

  2   170               Q.   And just to jump ahead in time a

  3         little bit, am I also correct that by, just pick a

  4         point in time, August 18, 2014, when your

  5         exclusivity with VimpelCom expired, the government

  6         had not approved unrestricted sale to incumbents;

  7         is that right?  There had been no regulatory change

  8         on that front?

  9                     A.   Correct.

 10   171               Q.   And the government also had not

 11         approved a wholesale strategy?

 12                     A.   There were ongoing discussions on

 13         both points.

 14   172               Q.   Yes, but they hadn't approved it?

 15                     A.   Right.

 16                     
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  1         

  2   192               Q.   Okay.  Let's go to CCG0028351.

  3         This is an email that starts with -- about the

  4         middle of the page you will see there is an email

  5         from Francois Turgeon at UBS.  I understand UBS

  6         were the bankers for VimpelCom on this deal; is

  7         that correct?

  8                     A.   That's right.

  9   193               Q.   Francois Turgeon and I think

 10         Jonathan Herbst were the two lead individuals at

 11         UBS?

 12                     A.   Correct.

 13   194               Q.   So he sends you the latest

 14         management presentation and business plan from Wind

 15         Canada, and then you thank him for it and you say:

 16                          "Due diligence can start on

 17                     Friday or Monday."

 18                     I take it from this, your words there,

 19         that due diligence had not started until that

 20         point?

 21                     A.   That's wrong.

 22   195               Q.   Okay.  So what you said to him was

 23         wrong?

 24                     A.   No.  What you're saying is wrong.

 25         Due diligence had started at Catalyst much earlier.
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  1         The level of -- the due diligence with the company.

  2   196               Q.   Ah, okay.  So due diligence with

  3         the company can start on Friday or Monday is what

  4         you meant?

  5                     A.   Correct.

  6   197               Q.   So due diligence to you means

  7         something you can do purely internally and based on

  8         public information?

  9                     A.   Yeah, absolutely.

 10   198               Q.   Mr. Turgeon then replies --

 11                     A.   You have to do it.  I mean, you

 12         always have to do it.

 13   199               Q.   Mr. Turgeon replies:

 14                          "In terms of due diligence I

 15                     assume that you would like a

 16                     management presentation and then

 17                     would complete your due diligence

 18                     via access to data room."

 19                     So I take it that there had not been a

 20         management presentation as of this date, May 6th?

 21                     A.   May I read the email?

 22   200               Q.   Sure.

 23                     A.   (Witness reads document).  May I

 24         also clarify that the email of May 6th, in

 25         recognition of all the previous work that Catalyst
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  1         has done, and I'm going to quote from the banker at

  2         UBS, he says "can you also provide due diligence

  3         request and timeline to complete your review,"

  4         implying that they knew that we had already done a

  5         lot of work on the company before.

  6   201               Q.   But obviously you hadn't reviewed

  7         anything provided by the company because you hadn't

  8         been given any access to the company's information?

  9                     A.   We will have received information

 10         from the company that will be in the public domain.

 11   202               Q.   Okay.  So that was not received

 12         from the company, that was about the company that

 13         you obtained in the public domain?

 14                     A.   Or from the company that would be

 15         in the public domain.  The company had regulatory

 16         filings.

 17   203               Q.   Right.  But nothing was provided

 18         directly to you by the company, until this time?

 19                     A.   Yes, they provide a framework for

 20         a discussion and they provide responses to our

 21         various proposals.  Therefore during this period of

 22         time, the main deal parameters have been

 23         established.

 24   204               Q.   And can you produce all evidence

 25         of that because I haven't --
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  1         U/A         MR. WINTON:  I think this is the same

  2         request you've asked for now, by my count, three

  3         times.  I'll take it under advisement because I

  4         think we've made various undertakings and/or given

  5         under advisements and we're just going to stick to

  6         the same answers.

  7                     MR. MILNE-SMITH:  Okay.  Well, we're up

  8         to May 6th now, so just make sure it goes up to

  9         that date.

 10                     MR. WINTON:  I think your previous

 11         questions were up to May 6th.

 12                     MR. MILNE-SMITH:  Okay.

 13                     MR. WINTON:  Now we're clear that's

 14         what you mean.

 15                     BY MR. MILNE-SMITH:

 16   205               Q.   And is it also included in the

 17         advisements you have given to produce any evidence

 18         of Catalyst pursuing a Wind deal between the March

 19         22 document we looked at and May 6?  Can I take it

 20         that's also included?

 21                     MR. WINTON:  Yes.

 22                     BY MR. MILNE-SMITH:

 23   206               Q.   Can you please turn to CCG28356.

 24         This is also on May 6th, and you'll see about

 25         two-thirds of the way down the page there is an
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  1         email from you to Ben Babcock.  I understand he was

  2         at Morgan Stanley; is that right?

  3                     A.   Yes.

  4   207               Q.   And he was the head of the Morgan

  5         Stanley team that worked on the Wind deal for

  6         Catalyst?

  7                     A.   Correct.

  8   208               Q.   Okay.  So your email says you

  9         would like to engage MS, being Morgan Stanley, on

 10         the acquisition of Wind Canada.

 11                          "As you might be aware and as

 12                     per our discussions, process is

 13                     moving fast and due diligence can

 14                     start this week."

 15                     So I should read that to mean that due

 16         diligence of information provided by the company

 17         can start this week?

 18                     A.   Correct.

 19                     
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 12   218               Q.   So you go on in the second

 13         paragraph to say:

 14                          "This can be positioned to our

 15                     advantage with the government to get

 16                     the required clarity on the ability

 17                     to sell spectrum and/or monetize the

 18                     investment.  The following type of

 19                     argument can be presented to the

 20                     government.

 21                         'We are the Canadian solution.

 22                     We will focus on building the

 23                     stand-alone fourth player, but even

 24                     from a debt financing/capital

 25                     markets perspective, no lender will
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  1                     provide funding unless there is

  2                     clarity on how the collateral and

  3                     ultimately the business can be sold

  4                     and when.'"

  5                     The collateral you are referring to

  6         there is primarily the spectrum, correct?

  7                     A.   Correct.

  8   219               Q.   So you were saying that the

  9         presentation, the argument that should be made to

 10         the government is that no lender will provide

 11         funding unless you had the ability to sell the

 12         spectrum to an incumbent?

 13                     A.   Can you repeat the question?

 14   220               Q.   You were advocating, making an

 15         argument to the government that no lender will

 16         provide funding unless a purchaser of Wind had the

 17         ability to sell the spectrum to an incumbent?

 18                     A.   I think the answer is broader than

 19         that.  It says how the collateral and ultimately

 20         the business can be sold and when.  It goes to the

 21         essence that the government is a critical component

 22         of the deal as we have already predetermined an

 23         acquisition value from the previous email.  We are

 24         now trying to wrap up how to set up the capital

 25         structure which would include the ability to get
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  1         third party financing.

  2   221               Q.   Yes.

  3                     A.   And the argument, it's an argument

  4         to be brought to the government is if there is no

  5         clarity, the ability to get third party financing

  6         will be greatly impaired.

  7   222               Q.   And the clarity you were looking

  8         for was the ability to sell to an incumbent after

  9         five years, as you had pitched to the government

 10         back in March?

 11                     A.   That would be the negotiating

 12         point.  That would be the key negotiating request.

 13   223               Q.   And when you said no lender will

 14         provide funding without that clarity, you were

 15         saying the truth there, that was your truthful

 16         opinion?

 17                     A.   That was a negotiating

 18         presentation.

 19   224               Q.   Are you saying -- that's not quite

 20         an answer to my question.  You were saying the

 21         truth, regardless of whether it was a negotiating

 22         position or not?  You weren't going to say

 23         something false to the government, right?

 24                     A.   No lender would provide funding in

 25         that context.  However, you can always adjust, as
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  1         mentioned to you, to obtain the funding.

  2   225               Q.   It doesn't say in that context.

  3         It says no lender will provide funding unless there

  4         is clarity on the ability to sell spectrum to an

  5         incumbent.

  6                     A.   If you read the beginning of the

  7         sentence it says "The following type."  Type of

  8         argument, it's a type of argument.

  9   226               Q.   So it was advocacy, it wasn't

 10         necessarily the truth, is what you're saying?

 11                     MR. WINTON:  I think the word "truth"

 12         is kind of throwing Mr. de Alba off here.  It is a

 13         negotiation.  It is a position to take to the

 14         government.

 15                     BY MR. MILNE-SMITH:

 16   227               Q.   But not necessarily what you

 17         believe?  Is that what you're saying?

 18                     A.   I do believe the point should be

 19         brought up.

 20   228               Q.   My question is not whether you

 21         think the point should be brought up.  My question

 22         is whether you believed that no lender will provide

 23         funding unless there is clarity on the ability to

 24         sell spectrum or the business?

 25                     A.   I did believe that that type of
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  1         argument should be raised with the government.

  2   229               Q.   That's not my question.  My

  3         question is whether you believed that no lender

  4         will provide funding unless there is clarity on the

  5         ability to sell spectrum or the business.

  6                     A.   No.  It says clarity on the

  7         collateral.

  8   230               Q.   Which is spectrum, which we

  9         already agreed?

 10                     A.   Yeah, but I also mentioned to you

 11         that the collateral could be structured in

 12         different ways.  For example to include a Catalyst

 13         warranty in which we will -- we could step up if

 14         there was a shortcoming from the collateral

 15         allowance that the government would provide.

 16   231               Q.   If you look at Mr. Glassman's

 17         reply to you, he says:

 18                          "The government has told us

 19                     today via Bruce D."

 20                     Just pause there.  Bruce D is Bruce

 21         Drysdale?

 22                     A.   That's correct.

 23   232               Q.   And he was sort of your government

 24         consultant?

 25                     A.   Correct.
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  1   233               Q.   So Bruce D has told you that the

  2         government will not give us in writing the right to

  3         sell spectrum in five years; is that correct?

  4                     A.   That's what it says.  That's what

  5         the email says.

  6   234               Q.   But are you aware that that is in

  7         fact what happened?

  8                     A.   What -- what in fact happened?

  9   235               Q.   That the government said no to the

 10         right to transfer to an incumbent after five years?

 11                     A.   No.

 12                     MR. WINTON:  He says they will not --

 13                     THE DEPONENT:  They will not give it in

 14         writing.

 15                     BY MR. MILNE-SMITH:

 16   236               Q.   Okay.  Well, Mr. Glassman says

 17         that that takes option 1 off the table.  So

 18         Mr. Glassman's position, as I understand it then,

 19         is that absent government permission in writing to

 20         sell the spectrum in five years, Catalyst was not

 21         willing to pursue option 1 from the March 27

 22         presentation; is that right?

 23                     A.   He says his response is that such

 24         takes option 1 off the table.

 25   237               Q.   Yes.  And would only be willing to
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  1         build a wholesale leasing business, which was

  2         option 2, correct?

  3                     A.   That's the position he is writing

  4         in the email.

  5   238               Q.   Okay.  And I take it Mr. Glassman

  6         is the principal of Catalyst, correct?  He's the

  7         most senior person?

  8                     A.   Yes, all of the investment

  9         professionals are principals.

 10   239               Q.   Yes.

 11                     A.   He is the managing partner.

 12   240               Q.   Right.  And an investment of this

 13         magnitude that we are discussing concerning Wind

 14         would not be made without Mr. Glassman's consent?

 15                     A.   Correct, neither my consent.

 16   241               Q.   Okay.

 17                     A.   And what the email also notes is

 18         that we are going to Ottawa early next week, which

 19         again centres this to being a critical point for

 20         Catalyst that indeed requires the managing

 21         principal to go and continue those negotiations.

 22   242               Q.   Yes, I understand.  Could you

 23         now --

 24                     A.   Managing partner, my apologies.

 25   243               Q.   That's fine.  Could you now turn
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  1         please to CCG9525.  So this attaches at 9527 a

  2         draft share purchase agreement.

  3                     A.   Can you please go back?  Sorry.

  4   244               Q.   So the email at the top of the

  5         chain is Ben Babcock to various people at Catalyst

  6         and Morgan Stanley attaching the form of share

  7         purchase agreement?

  8                     A.   Correct.

  9   245               Q.   And then if you flip over to the

 10         share purchase agreement at 9527 --

 11                     A.   Yes.

 12   246               Q.   -- my understanding is that this

 13         is sort of the draft form of agreement that

 14         VimpelCom has provided to interested purchasers.

 15         This is their first draft; is that right?

 16                     A.   I do not know if it is the first

 17         draft but is a draft.

 18   247               Q.   If you could advise me,

 19         Mr. Winton, if I have that wrong?  I'm pretty sure

 20         we're on common ground here.

 21                     MR. WINTON:  I think maybe what we can

 22         agree is that it's the first draft sent by

 23         VimpelCom to Catalyst.

 24                     MR. MILNE-SMITH:  Yes.

 25                     MR. WINTON:  If that's what you mean by
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  1         first draft, then I think we can agree to that.

  2                     

                      

            

                        

          

                        

                          

          

                       

                     

 12   249               Q.   6.3, yes.  You'll see 6.3 is

 13         regulatory and third party approvals, and then if

 14         you flip over to the next page, I'm interested in

 15         paragraph (d), as in delta.  Do you see that

 16         clause, Mr. de Alba?

 17                     A.   Yes.

 18   250               Q.   If I were to refer to this as a

 19         "hell or high water" clause, is that a phrase

 20         you're familiar with in your business dealings?

 21                     A.   I do not know what you mean.

 22   251               Q.   Okay.  Let's talk about the

 23         content of it.  If you read this provision, first

 24         of all it says that:

 25                          "The purchaser is committing to
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  1                     any and all undertakings,

  2                     divestitures, licenses or hold

  3                     separate and similar arrangements

  4                     with respect to its assets or the

  5                     assets of the Globalive entities,

  6                     and committing to any undertakings

  7                     or other arrangements relating to

  8                     conduct of its business or the

  9                     business of the Globalive entities

 10                     as a condition to obtaining any and

 11                     all approvals or clearances from any

 12                     governmental authority or person

 13                     necessary to contemplate the

 14                     transactions contemplated hereby."

 15                     So it's an obligation on the purchaser

 16         essentially to take all necessary steps to obtain

 17         governmental approval, correct?

 18                     A.   I'm reading it.

 19   252               Q.   Yes.

 20                     A.   (Witness reads document).

 21                     MR. WINTON:  I don't think that's quite

 22         right, the way you put it, Mr. Milne-Smith.  I

 23         think it's a commitment to undertake the steps

 24         required to obtain government approval, but I think

 25         what that means is that if the government says
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  1         we'll give you approval but you need to divest

  2         yourself of a certain asset as a condition of that

  3         approval, then it's a commitment to divest that

  4         asset.

  5                     MR. MILNE-SMITH:  Yes.

  6                     MR. WINTON:  It's not a do whatever is

  7         within your power to actually obtain government

  8         approval.  Do you see the difference in that

  9         dynamic?

 10                     MR. MILNE-SMITH:  I'm fine with that.

 11                       

                     

 13   253               Q.   And then the second part -- so

 14         there's two sentences in this very long provision,

 15         or three sentences I guess.  We've talked about the

 16         first sentence.  The second sentence, as I

 17         understand it, prohibits the purchaser from

 18         knowingly taking or causing to be taken any action

 19         that might prevent or delay obtaining government

 20         approval.  Is that a fair reading?

 21                     A.   Without the express written

 22         consent of the seller.

 23   254               Q.   Correct.

 24                     A.   Can you repeat the question?

 25   255               Q.   So without the express written

WFC0111936/0705444



Gabriel De Alba 70

neesonsreporting.com 2016-05-11

  1         consent of the seller, the second sentence

  2         prohibits the purchaser from knowingly taking or

  3         causing to be taken any action that might prevent

  4         or delay obtaining government approval?

  5                     MR. WINTON:  That's what it says.

  6                     THE DEPONENT:  Correct.

  7                     
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  1                     

                         

          

          

                        

          

          

          

                         

                     

                        

         

 13   261               Q.   But there was no condition that

 14         the deal couldn't close unless Catalyst obtained

 15         any regulatory concessions, correct?

 16                     A.   Not on this draft.

 17   262               Q.   And, in fact, not on any draft?

 18                     A.   I would have to review all the

 19         drafts.

 20   263               Q.   I have, and I didn't see, unless I

 21         misread it, I didn't see anything that looked like

 22         a condition that the deal couldn't close unless

 23         Catalyst obtained certain regulatory concessions

 24         from the government.  If I've missed that and you

 25         can point that to me somewhere in one of the drafts
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  1         of the SPA, please advise me by way of undertaking?

  2         U/T         MR. DIPUCCHIO:  We'll do that.

  3                     MR. MILNE-SMITH:  Thank you.

  4                     
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  1                     

          

          

          

          

                         

          

          

  9   270               Q.   Sure.  Is it fair to say that

 10         Catalyst's strategy or position before the

 11         government hadn't materially changed from March

 12         27th to May 12th?

 13                     A.   Just give me one second.

 14   271               Q.   Sure.

 15                     A.   (Witness reads document).  Can you

 16         please repeat the question again?

 17                     MR. DIPUCCHIO:  He's asked whether the

 18         Catalyst strategy or position before the government

 19         had or hadn't materially changed from March 27th to

 20         May 12th?

 21                     THE DEPONENT:  No, it hadn't.

 22                     
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  1         

          

          

                         

          

                      

                         

          

          

                     

                        

         

         

         

 15   285               Q.   My understanding, Mr. de Alba, and

 16         Mr. Lockie has already given this evidence by

 17         affidavit and it's certainly consistent with my

 18         review of the record, but I want to have your

 19         evidence on this, my understanding is that Catalyst

 20         had no interest in co-investing with Globalive as

 21         it pursued Wind.  Do you disagree with that

 22         statement?

 23                     A.   There were multiple discussions

 24         directly with Mr. Lacavera.

 25   286               Q.   But what was the result of those

WFC0111936/0775449



Gabriel De Alba 77

neesonsreporting.com 2016-05-11

  1         discussions?  My understanding is --

  2                     A.   Could you refer -- your first

  3         question is different than your second question.

  4         Can you please ask them both?

  5   287               Q.   You said that there were multiple

  6         discussions.  Am I correct that the result of any

  7         such discussions was that Catalyst had no interest

  8         in pursuing investment with Mr. Lacavera or

  9         Globalive?

 10                     A.   Well, we ultimately were not able

 11         to complete the transaction.  That did not mean

 12         that we will have not pursued either a co-invest

 13         and again an allocation of equity to members of the

 14         management team.

 15   288               Q.   Okay.  The deal that was on the

 16         table in August, just to jump ahead in time here,

 17         did not contemplate any investment for Globalive or

 18         Mr. Lacavera?

 19                     A.   Catalyst was prepared to do it on

 20         a stand-alone basis.

 21   289               Q.   Right.

 22                     A.   But that did not mean that we

 23         would foreclose Mr. Lacavera's potential

 24         participation, and certainly Simon, as head of

 25         regulatory, it was expected for him to have a
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  1         future role at the company as regulatory items were

  2         critical to the deal and were critical for the

  3         business going forward.

  4   290               Q.   Mr. de Alba, am I correct that in

  5         July 2014 Mr. Glassman wouldn't even confirm to

  6         Mr. Lacavera whether Catalyst was pursuing Wind?

  7                     A.   That does not seem accurate to me,

  8         right?

  9   291               Q.   Can you turn up, please, CCG25806.

 10         Do you have that?  So if you go to the second page,

 11         there is an email from Anthony Lacavera dated July

 12         21 written to you and Mr. de Alba -- sorry, to you

 13         and Mr. Glassman, and it says:

 14                          "I understand from VimpelCom

 15                     that we are close to a deal.  Let me

 16                     know if your intention is to include

 17                     my own or my equity group or not."

 18                     And he has a parenthetical where he

 19         explains his equity group.

 20                     MR. DIPUCCHIO:  Sorry, we're trying to

 21         find where you are.

 22                     MR. MILNE-SMITH:  Do you have the email

 23         I'm referring to?

 24                     MR. DIPUCCHIO:  Give me the date again.

 25                     MR. MILNE-SMITH:  July 21 at 11:07 p.m.
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  1                     MR. DIPUCCHIO:  Just a second.  We're

  2         looking at the wrong email.

  3                     MR. MILNE-SMITH:  CCG25806.

  4                     MR. DIPUCCHIO:  Sorry, your question,

  5         as I understood it, was that Mr. Glassman wasn't

  6         even prepared to confirm that Catalyst was pursuing

  7         Wind?

  8                     MR. MILNE-SMITH:  I'm going to get

  9         there.

 10                     MR. DIPUCCHIO:  Okay.  So your question

 11         in relation to this email is what?

 12                     BY MR. MILNE-SMITH:

 13   292               Q.   So, first of all, you see this

 14         email, "I understand from VimpelCom that we are

 15         close to a deal"?

 16                     MR. DIPUCCHIO:  Right.

 17                     BY MR. MILNE-SMITH:

 18   293               Q.   Okay.  And Mr. Lacavera says he

 19         would like to contribute 15 million himself, "not

 20         in any way linked to my broader group's potential

 21         participation."  So you received that email, Mr.

 22         de Alba, correct?

 23                     A.   Yes, correct.

 24   294               Q.   Then if you go to the first page

 25         of that document, it's the response from
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  1         Mr. Glassman on which you were copied; do you see

  2         that?

  3                     A.   I see the email.

  4   295               Q.   And you see that Mr. Glassman

  5         wouldn't even confirm or deny whether Catalyst was

  6         pursuing Wind?

  7                     A.   It is not -- what you're saying is

  8         not accurate.  Mr. Glassman had made public

  9         statements before about Catalyst's interest in

 10         Wind.  Mr. Lacavera, Bryce and Simon were part of

 11         the due diligence process, the company's due

 12         diligence process, they were part of the

 13         negotiations and they were, as it is clearly stated

 14         here, aware that there were negotiations ongoing

 15         around that time, there were also meetings that

 16         took place with Mr. Lacavera.

 17   296               Q.   Mr. Glassman -- I'm going to read

 18         this to you:

 19                          "Hey Tony, as you can imagine,

 20                     your email below puts us in a

 21                     theoretically difficult position.

 22                     If we were in direct discussion with

 23                     VimpelCom, we would most likely be

 24                     subject to a confidentiality

 25                     agreement that would prevent us from
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  1                     disclosing such and for sure the

  2                     status of such without their

  3                     consent."

  4                     Let's just pause there.  Mr. Glassman

  5         won't even concede that Catalyst is in direct

  6         discussions with VimpelCom, wouldn't you agree?

  7                     A.   He is saying that the framing of

  8         the email from Mr. Lacavera could be -- and the

  9         requested response could put Catalyst in a bad

 10         position if Catalyst is subject to confidentiality

 11         agreements that prevent us from having that

 12         dialogue.

 13   297               Q.   That's not my question.  My

 14         question is Mr. Glassman, by using the word "if,"

 15         all capitals, Mr. Glassman is not even conceding

 16         that Catalyst is in direct discussions with

 17         VimpelCom; wouldn't you agree?

 18                     A.   No.

 19   298               Q.   Okay.  Next sentence:

 20                          "If we are not involved with

 21                     VimpelCom in such disclosing, said

 22                     lack of involvement could in theory

 23                     hurt our position with other

 24                     stakeholders in Mobilicity.

 25                     Therefore whether such is factually
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  1                     correct can neither be confirmed nor

  2                     denied."

  3                     Do you accept that Mr. Glassman will

  4         not even confirm or deny whether it is in --

  5         whether Catalyst is in discussions with VimpelCom?

  6                     A.   As he is -- his concern is about

  7         the phrasing of the question from Mr. Lacavera.

  8         Mr. Lacavera is asking a direct question about

  9         Catalyst's position towards the deal, and

 10         Mr. Glassman is saying your email below puts us in

 11         a theoretically difficult position.  Mr. Glassman

 12         does not want to mistakenly and inadvertently

 13         breach a confidentiality agreement.

 14   299               Q.   I take it that Catalyst did not

 15         pursue including Mr. Lacavera's equity group in its

 16         potential investment with VimpelCom and Wind?

 17                     MR. DIPUCCHIO:  Haven't you asked that

 18         already?  We've covered that.

 19                     

 20                     
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  1         

                         

          

          

          

  6   317               Q.   I am actually asking a much

  7         simpler question.  Did they always cooperate with

  8         your requests?  Did they give you what you were

  9         asking for?

 10                     A.   Enough to confirm our prior work.

 11   318               Q.   You never had a problem with them

 12         where they just wouldn't get back to you and they

 13         ignored your requests?

 14                     A.   Usually requests are not filled

 15         out fully and the timeframe was tight.  However,

 16         the financial approach to the deal from the

 17         Catalyst side was based on the value of the

 18         spectrum.  Their behaviour did not alter that

 19         analysis.

 20                     
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 11   321               Q.   Let's go to CCG11323.  
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 23   326               Q.   I take it that you have no

 24         evidence as to whether he actually read this or

 25         not?
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  1                     A.   No, I don't recall.

  2   327               Q.   He'd already received an offer

  3         from West Face by this time; you understand that

  4         now?

  5                     A.   I don't think I was aware at the

  6         time.

  7   328               Q.   Not at the time but I'm saying now

  8         you know that he had already received an offer from

  9         West Face by this time?

 10                     A.   Yes.

 11   329               Q.   And I take it there's no evidence

 12         or you have no information that anyone at Catalyst

 13         discussed this revised draft or any of these

 14         revisions with Mr. Moyse?

 15                     A.   I don't recall.

 16   330               Q.   Okay.  I'd like to go a little bit

 17         further.  I would like to confirm that there is no

 18         evidence coming from Catalyst that anyone at

 19         Catalyst discussed any of the revisions set forth

 20         in this draft with Mr. Moyse?

 21         U/T         MR. DIPUCCHIO:  We'll let you know.

 22                     
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 22   335               Q.   You will agree with me paragraph

 23         (d) as it had existed was deleted in its entirety

 24         and what's been added in instead is a limitation on

 25         VimpelCom's ability to receive Catalyst's
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  1         confidential information?

  2                     A.   Correct.

  3   336               Q.   And the reason that you deleted

  4         paragraph (d) is because it imposed limits on

  5         Catalyst's ability to pursue government

  6         concessions, regulatory change?

  7                     A.   It also says unless the purchaser

  8         is satisfied that the confidential nature of such

  9         information can be preserved.

 10   337               Q.   Sorry, I'm not talking about the

 11         addition, I'm talking about the deletion, I should

 12         have been more clear.  The reason that you deleted

 13         paragraph (d), I'm not asking about what you added

 14         in, the reason you deleted paragraph (d) is because

 15         it imposed limits on Catalyst's ability to pursue

 16         regulatory concessions?

 17                     A.   It could have been that.  It could

 18         have been that we were looking for clarity about

 19         what were the undertakings that Catalyst was going

 20         to have to take.

 21   338               Q.   The fact of the matter is you

 22         wanted the ability to pursue regulatory

 23         concessions, right?  You had done it, what's the

 24         date of this, this is the 23rd, less than two weeks

 25         earlier, representatives of Catalyst had been in
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  1         Ottawa pursuing regulatory concessions, right?

  2                     A.   Correct.

  3   339               Q.   And you didn't want to be limited

  4         in your ability to do so?

  5                     A.   Well, there could be a natural

  6         limitation which is part of the negotiation with

  7         VimpelCom, so this was a response to VimpelCom on

  8         what was at that point in time the regulatory --

  9         you know, being the regulatory framework, the final

 10         pending point on the deal.

 11   340               Q.   And you wanted to be able to

 12         pursue the right -- you wanted to be able to pursue

 13         regulatory concessions and paragraph (d) limited

 14         your ability to do so, so you deleted it, correct?

 15                     A.   The language deleted, as noted,

 16         goes to the obligations that Catalyst was -- as it

 17         says, the obligations of the purchaser shall

 18         include committing to any and all undertakings,

 19         divestitures, licenses or hold separate and similar

 20         arrangements with respect to its assets or the

 21         assets of the Globalive entities.

 22                     I don't recall why counsel precisely

 23         crossed that paragraph, but what we are saying is

 24         that we are prepared to provide the information as

 25         long as the information can be kept confidential.
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  1   341               Q.   Go to CCG0011342.

  2                       
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  1         

  2   347               Q.   Okay.  No, I'm just going to move

  3         on.

  4                          "In any event, the deal is not

  5                     closing at the end of the month.  We

  6                     cannot fund the transaction without

  7                     the right government approvals which

  8                     will take time."

  9                     So the right government approvals there

 10         are the ones that you sought on March 27th and on

 11         May 12th, correct?

 12                     A.   They could also be government

 13         approvals related just to the pure transfer of the

 14         spectrum and change of control.

 15   348               Q.   Okay.  You can be referring to

 16         both there?

 17                     A.   Yeah.

 18                     
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  1   360               Q.   Okay.  And at what point did you

  2         cut off Mr. Moyse's access to any further Catalyst

  3         information?  Was it on May 26th?

  4                     A.   I'm not aware of what was cut off.

  5   361               Q.   Well, he stops to be included on

  6         emails to the deal team, for example, we see him no

  7         longer being copied on any emails.  Can I assume

  8         that you did that promptly after receiving notice

  9         he was going to someone you considered to be a

 10         competitor on May 26th?

 11                     A.   Yes.

 12   362               Q.   So from May 26th onward, Mr. Moyse

 13         would not have had access to any further Catalyst

 14         confidential information?

 15                     MR. DIPUCCHIO:  Well, that -- there may

 16         be a question on that, counsel, just because of

 17         certain conversations he had with --

 18                     MR. MILNE-SMITH:  Mr. Creighton?

 19                     MR. DIPUCCHIO:  Yes.

 20                     THE DEPONENT:  And what also happened,

 21         it seems that Mr. Moyse took with him loads and

 22         loads of information.

 23                     BY MR. MILNE-SMITH:

 24   363               Q.   No, I understand, we've got his

 25         Affidavit of Documents and we know what's been
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  1         found in the various forensic searches.  My point

  2         is all of that would have been from May 26th or

  3         earlier?

  4                     A.   I do not know if he had still

  5         access to his old emails.  I do not know if he

  6         still had access to our servers where the

  7         information was still available.

  8   364               Q.   Did you not take steps to cut off

  9         his access to your servers as of May 26th?

 10                     A.   As I mentioned, I did not do that

 11         personally.  I don't know what measures other

 12         members of the team might have taken.

 13   365               Q.   Could you make inquiries and let

 14         me know?

 15         U/T         MR. DIPUCCHIO:  Yes.

 16                     BY MR. MILNE-SMITH:

 17   366               Q.   I would like to know what, whether

 18         through Mr. Creighton's emails or otherwise, or any

 19         other communications, I would like to know what

 20         evidence you have of confidential Catalyst

 21         information passing to Mr. Moyse after May 26th?

 22         U/T         MR. DIPUCCHIO:  Okay, we'll let you

 23         know that.

 24                     

                     

WFC0111936/0995466



Gabriel De Alba 101

neesonsreporting.com 2016-05-11

  1           

            

          

          

          

          

                      

  8   377               Q.   So the question your counsel is

  9         willing to have you answer is that as of the date

 10         Brandon left, Catalyst's position on the SPA is

 11         that it did not accept any restrictions on its

 12         right to pursue government concessions, correct?

 13                     A.   That was a key deal point at that

 14         point in time.

 15   378               Q.   Right.

 16                     A.   And we were prepared to continue

 17         negotiating that point throughout.

 18   379               Q.   And Brandon would have no way of

 19         knowing how those negotiations would play out?

 20                     A.   He did.  He was aware about -- by

 21         having, you know, put together the two

 22         presentations for the government and hearing from

 23         the partners about our willingness or willingness

 24         to live with that regulatory environment, he would

 25         have a good sense of when and if we will have
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  1         prepared to stand firm on that point, or waive it.

  2   380               Q.   And the sense that you would get

  3         from those presentations is that Catalyst was going

  4         to stand firm on those, correct?

  5                     A.   No.  That's --

  6   381               Q.   The presentations --

  7                     A.   That's the presentations but

  8         that's only one aspect.  You don't talk to your

  9         team through your presentations to the government.

 10         You talk to your team through the evolution of the

 11         deal.  That's why he has been included on the

 12         drafting and all of the communications which

 13         include back and forth on the points with the

 14         government.

 15                     So the communications show that indeed,

 16         if that point had been that absolute, we would have

 17         probably walked away from the deal sooner.  But in

 18         this case there were negotiations, there was always

 19         room and scope to be willing to live with that

 20         point.

 21   382               Q.   So Mr. --

 22                     A.   Or with certain framework from the

 23         government.

 24   383               Q.   Mr. de Alba, your sworn evidence

 25         is that Mr. Moyse was privy to internal Catalyst
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  1         discussions about its willingness to walk from any

  2         government concessions?

  3                     A.   Yes.

  4   384               Q.   Okay.  And are there any internal

  5         Catalyst documents that reflect that?

  6                     A.   There will have been calls with

  7         counsel, there will have been calls and meetings

  8         with counsel and the investment bankers, and there

  9         would have been the discussions amongst the team

 10         about how to work within that regulatory

 11         environment of which he was the last person that

 12         touched the first presentation and was involved in

 13         the second presentation.

 14   385               Q.   But it never would have shown up

 15         in a document because I haven't seen any evidence

 16         of this in a document.  If you can point me to it,

 17         I would love to see it.

 18                     MR. DIPUCCHIO:  Well, we can probably

 19         have a discussion about characterizations of the

 20         documents that have been produced, but your point

 21         being has everything been produced relevant to that

 22         question?

 23                     MR. MILNE-SMITH:  Yes.

 24                     MR. DIPUCCHIO:  I think the answer to

 25         that is yes.  If there is anything else we come
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  1         across, we'll obviously give it to you.

  2                     BY MR. MILNE-SMITH:

  3   386               Q.   In terms of the March 27th

  4         presentation, my understanding is the extent of

  5         Mr. Moyse's involvement is he received handwritten

  6         notes from you which he then just typed up into

  7         PowerPoint form; is that right?

  8                     A.   I don't recall.

  9                     
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 25   414               Q.   Right.  My simple point is
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  1         Mr. Moyse had no idea what the bid/ask on the

  2         outside date would be because nobody had even

  3         proposed one as of the last version he saw?

  4                     A.   He could have been in a Catalyst

  5         call with our counsel in which that point would

  6         have been discussed and directions given to

  7         counsel, for example, check how long will it take

  8         for approval to take place in Ottawa.

  9   415               Q.   Could have been, but you can't sit

 10         here today swearing he was part of such a

 11         discussion?

 12                     Let me help you.  Mr. Moyse was in Asia

 13         from May 16 until May 25.  Do you recall that?  He

 14         was on a 10-day vacation in Asia?

 15                     A.   Yeah, I understand he was on

 16         vacation.

 17   416               Q.   Yes.  And he didn't participate in

 18         any calls during that vacation?

 19                     A.   I don't recall.  He might have.

 20   417               Q.   You're not aware of him

 21         participating in any calls?

 22                     A.   I would need to check the records.

 23   418               Q.   Okay.  If someone is going to

 24         produce or someone is going to testify that he

 25         participated in any of those calls, I would like to
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  1         know on what basis?

  2         U/T         MR. DIPUCCHIO:  Fair enough.

  3                     BY MR. MILNE-SMITH:

  4   419               Q.   And if you have any evidence that

  5         this notion of the outside date was discussed

  6         between May 6th when the deal kicks off and May

  7         15th which is his last day in the office, you'll

  8         give me the evidence?

  9         U/T         MR. DIPUCCHIO:  Yes.

 10                     
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  6   424               Q.   You see in small Roman numeral

  7         (i), Roman numeral 1, it says, it essentially

  8         prohibits the purchaser, being Catalyst, from

  9         developing any plans relating to the sale of the

 10         business or of its assets that are required to be

 11         disclosed to a governmental authority in connection

 12         with Industry Canada or Competition Act approval.

 13         Do you see that?

 14                     A.   Yes.

 15   425               Q.   So this is a restriction on

 16         Catalyst that it had not accepted in the last draft

 17         seen by Mr. Moyse, correct?

 18                     A.   Could you repeat it?  These are?

 19   426               Q.   This is a restriction on Catalyst

 20         concerning the ability to develop plans relating to

 21         the sale of the business or its assets that

 22         Catalyst had not accepted in the last draft seen by

 23         Mr. Moyse, correct?

 24                     A.   Correct.

 25   427               Q.   And again, the same as we asked
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  1         these questions with respect to the outside date,

  2         Mr. Moyse wouldn't have participated in any

  3         discussions from May 16 to his departure on May

  4         26th relating to this question?

  5                     A.   That I cannot tell.

  6   428               Q.   You'll tell me if you have any

  7         evidence of him participating in phone calls from

  8         Asia on this point?

  9                     A.   Mr. Moyse had full access to the

 10         files, Mr. Moyse had full access to the emails in

 11         which he was certainly copied to, Mr. Moyse will

 12         have been invited to the calls.

 13   429               Q.   I haven't seen any emails in which

 14         this issue, that Catalyst was willing to make this

 15         concession, in which it was raised during the

 16         period Mr. Moyse was at Catalyst.  You're talking

 17         hypothetically he would have had access to, but I'm

 18         looking for concrete information, you understand,

 19         concrete information that he would have had some

 20         insight into Catalyst's willingness to make this

 21         concession.  Can you produce any such evidence for

 22         me?

 23         U/T         MR. DIPUCCHIO:  If you're telling me

 24         there is nothing in writing, then there is nothing

 25         in writing.  Whether he was on a call or something
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  1         to that effect, counsel, we'll let you know, as I

  2         said, that he participated in, to the extent we

  3         can, whether he participated in any calls during

  4         that period of time.

  5                     BY MR. MILNE-SMITH:

  6   430               Q.   And the same thing, to the extent

  7         there is some evidence of any calls before his

  8         departure for Asia between March 6th -- May 6th and

  9         May 15th, I would like to know any evidence to

 10         support the existence of such a call in which

 11         Mr. Moyse participated?

 12         U/T         MR. DIPUCCHIO:  We'll see what we can

 13         dig up.

 14                     

 15   431               Q.   Okay.  Could you go to CCG0025737.

 16         You will see this email chain is on June 15, at

 17         least it starts on June 15 with an email from you

 18         to Mr. Glassman at 8:29 p.m. on page 2?

 19                     A.   Yes, I see the email.

 20                     
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  9   434               Q.   If you go over to page 1 of this,

 10         if you go to page 1 you'll see Mr. Glassman writes

 11         to you at 8:42 p.m.?

 12                     A.   Um-hmm.

 13   435               Q.   And at the bottom of his email

 14         there, he refers to Quebecor?  Is that because

 15         Catalyst understood them to be another potential

 16         bidder?

 17                     A.   Correct.

 18   436               Q.   It's not unusual in auction

 19         situations like this for one potential party to

 20         have intelligence on who other potential bidders

 21         might be, correct?

 22                     A.   Yeah.

 23   437               Q.   There's nothing improper about you

 24         having found out Quebecor was an interested bidder,

 25         right?
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  1                     A.   Probably you read it in the press.

  2   438               Q.   Right.  There's public speculation

  3         about who is involved in these things?

  4                     A.   Speculation.

  5   439               Q.   I mean, there has been public

  6         speculation about Catalyst's involvement, correct?

  7                     A.   I believe so, yeah.

  8                     
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  1   443               Q.   Were you also aware that

  2         Tennenbaum Capital Partners were a potentially

  3         interested party?

  4                     A.   I think at that point in time

  5         there was speculation.

  6                       

          

                         

          

                     

         

                        

 13   446               Q.   Could you go to CCG0024192.  This

 14         is -- if you go to page 3 of this email chain,

 15         you'll see on July 8th you wrote an email which

 16         appears to be to John Levin and Ben Babcock.  Do

 17         you see that?

 18                     A.   Would you please confirm the time?

 19   447               Q.   5:39 p.m.  Do you see that email?

 20                     A.   Yeah.

 21   448               Q.   So just to be clear, John Levin

 22         was the senior lawyer at Fasken Martineau working

 23         on the deal for Catalyst?

 24                     A.   Correct.

 25   449               Q.   And Ben is obviously Ben Babcock
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  1         at Morgan Stanley?

  2                     A.   Correct.

  3   450               Q.   You say FYI met with them today in

  4         Amsterdam.  I assume the "them" is representatives

  5         of VimpelCom?

  6                     A.   That's correct.

  7   451               Q.   Where you were attending meetings

  8         apparently about something else, I assume not

  9         related to this case because it's redacted?

 10                     A.   Correct.

 11   452               Q.   "They want us back as they are

 12                     getting no traction with the

 13                     Tennenbaum/Blackstone," it says "Oak

 14                     3," I assume that is Oakhill and

 15                     then "West Face consortium."

 16                     When you say "they want us back," where

 17         had you gone?

 18                     A.   There must have been an impasse in

 19         the negotiations.

 20   453               Q.   Okay.  So as of July 8th you

 21         weren't involved in active negotiations?

 22                     A.   Well, I was involved so far that I

 23         was meeting with them, right?

 24   454               Q.   Right.  But there had been an

 25         impasse and they were asking for you to come back
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  1         to the table, is all I'm saying, so you must have

  2         been away from the table for some period?

  3                     A.   Yeah.

  4   455               Q.   Okay.  And there is a whole list

  5         of names there, Tennenbaum, Blackstone, Oakhill,

  6         West Face.  VimpelCom informed you those were some

  7         of the other interested parties?

  8                     A.   I do not know if that was from the

  9         speculation.

 10   456               Q.   So you're not -- that might have

 11         been something that you were aware of independently

 12         of VimpelCom?

 13                     A.   Well --

 14                     MR. VERMEERSCH:  Counsel, I just point

 15         out for the sake of the record you're quoting West

 16         Face and on the document it does say West Face

 17         question mark.

 18                     BY MR. MILNE-SMITH:

 19   457               Q.   Yes.

 20                     A.   So there is a question mark.

 21   458               Q.   So you were speculating?

 22                     A.   Yeah.  Then I continue to say

 23         "allegedly."

 24   459               Q.   And so the information you had

 25         from VimpelCom -- now, when it says they are
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  1         getting no traction with those various parties, was

  2         that information you got from VimpelCom or was that

  3         your own inference that they were getting no

  4         traction with other potential buyers?

  5                     A.   Well, my understanding would have

  6         been if there is a re-acceleration of the process,

  7         it must have been that there was an impasse with

  8         the other side.

  9   460               Q.   Okay.  And of course Mr. Moyse had

 10         been at -- you understand that Mr. Moyse had been

 11         at West Face for over two weeks now, correct?  You

 12         know he started there on the 23rd of June?

 13                     MR. DIPUCCHIO:  Yeah, I think that's

 14         been acknowledged.

 15                     BY MR. MILNE-SMITH:

 16   461               Q.   So two weeks into Mr. Moyse's

 17         three-and-a-half-week tenure at West Face, your

 18         best understanding is that a consortium that

 19         potentially included West Face was getting no

 20         traction?

 21                     A.   Or at least to get, you know, no

 22         traction, they need to get us back, yeah.

 23   462               Q.   And obviously since Brandon's

 24         departure, no one to your knowledge, no one at

 25         Catalyst told him anything about the deal or

WFC0111936/1245482



Gabriel De Alba 124

neesonsreporting.com 2016-05-11

  1         Catalyst strategies or the course of Catalyst

  2         negotiations?

  3                     MR. DIPUCCHIO:  That I think we'll have

  4         to qualify a little bit with the discussions that

  5         were happening between Moyse and Creighton.

  6                     MR. MILNE-SMITH:  My understanding is

  7         those discussions don't touch on Wind at all,

  8         certainly not in this time period, but if you want

  9         to --

 10         U/T         MR. DIPUCCHIO:  We'll get you

 11         information on that, counsel.  I just don't want to

 12         foreclose.

 13                     BY MR. MILNE-SMITH:

 14   463               Q.   Sitting here today, Mr. de Alba,

 15         obviously you weren't aware of any such

 16         communication with Mr. Moyse?

 17                     A.   Correct.

 18   464               Q.   And you're confident obviously you

 19         didn't talk to Mr. Moyse?

 20                     A.   No.

 21   465               Q.   You're confident Mr. Glassman

 22         didn't talk to Mr. Moyse?

 23                     A.   I don't think so.

 24   466               Q.   To your knowledge no one at Morgan

 25         Stanley or Fasken Martineau spoke to Mr. Moyse?
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  1                     A.   I am not aware.

  2   467               Q.   To your knowledge Zach Michaud did

  3         not speak to Mr. Moyse?

  4                     A.   I do not know.

  5   468               Q.   Once Mr. Moyse left, who were the

  6         analysts most principally involved in the

  7         transaction from Catalyst?

  8                     A.   I think it was Lorne Creighton.

  9   469               Q.   Yes.  Anyone else?

 10                     A.   I don't recall.

 11   470               Q.   And I understand that you've now

 12         obtained from Mr. Creighton all of his

 13         communications with Mr. Moyse during the relevant

 14         time period?

 15                     MR. DIPUCCHIO:  I'll let Mr. Vermeersch

 16         answer that because he's been responsible for it.

 17                     MR. VERMEERSCH:  We've obtained all of

 18         the emails that we -- yes, all the email

 19         communication between the two and disclosed,

 20         subject to what Brandon disclosed, everything that

 21         is relevant.

 22                     MR. MILNE-SMITH:  And all SMS

 23         communications?

 24                     MR. VERMEERSCH:  We have not obtained

 25         SMS communications from Mr. Creighton.  Those are
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  1         produced by --

  2                     MR. MILNE-SMITH:  Oh, okay.  So you're

  3         confident you have SMS communications between the

  4         two?

  5                     MR. VERMEERSCH:  We're confident that

  6         we have seen them as produced by Mr. Moyse.

  7                     BY MR. MILNE-SMITH:

  8   471               Q.   Okay.  I understand that you spent

  9         some time with Mr. Creighton, that he came to the

 10         offices and was questioned about any relevant

 11         information he might have about this case?

 12                     MR. VERMEERSCH:  That's correct.

 13                     BY MR. MILNE-SMITH:

 14   472               Q.   And did Mr. Creighton disclose any

 15         oral communications to Mr. Moyse of confidential

 16         Catalyst information about Wind?

 17                     MR. DIPUCCHIO:  Do we have that right

 18         now?

 19                     MR. VERMEERSCH:  We don't have that

 20         right now.

 21                     MR. DIPUCCHIO:  So we're going to, to

 22         the extent it comes into our possession, we're

 23         going to give it to you.

 24         U/T         In other words, if we have further

 25         discussions with him and that comes to light we're
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  1         going to pass that along to you, obviously.

  2                     BY MR. MILNE-SMITH:

  3   473               Q.   But to date, when questioned about

  4         the matter, he didn't -- he didn't confess to any

  5         disclosure of confidential information to Brandon?

  6                     MR. VERMEERSCH:  Outside of Brandon's

  7         -- outside of the time Brandon was employed by

  8         Catalyst?

  9                     MR. MILNE-SMITH:  Of course.

 10                     MR. VERMEERSCH:  Not to my recollection

 11         sitting here, outside of the end of the time period

 12         at which Brandon was an employee of Catalyst.

 13                     MR. MILNE-SMITH:  Of course.

 14                     MR. VERMEERSCH:  Right.

 15                     MR. MILNE-SMITH:  Of course they are

 16         exchanging confidential information while they are

 17         both employees.  My point is after Brandon left

 18         Catalyst, we've got the emails now, we've got the

 19         SMS.  The only other form of communication could be

 20         meetings or phone calls.

 21                     MR. VERMEERSCH:  Right.

 22                     BY MR. MILNE-SMITH:

 23   474               Q.   And Mr. Creighton hasn't disclosed

 24         any oral communications at which he disclosed

 25         Catalyst confidential information relating to Wind?
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  1                     MR. VERMEERSCH:  That's correct.

  2                       

          

                          

                      

                      

                      

  8   475               Q.   So, Mr. de Alba, we were talking

  9         before the break about the intelligence you had on

 10         a consortium involving Tennenbaum, Oakhill, West

 11         Face, and so forth.  I take it your understanding,

 12         your expectation would be that those parties would

 13         have entered into an NDA the same way that Catalyst

 14         had, correct?  That would have been your ordinary

 15         expectation?

 16                     A.   Correct.

 17   476               Q.   And that the fact of their

 18         involvement would have been covered by that NDA?

 19                     A.   From that point on, yeah.

 20   477               Q.   Right.  So the fact that you were

 21         receiving this information, whatever the source

 22         might have been, in breach of an NDA didn't give

 23         you any trouble in the circumstances?

 24                     A.   What information?

 25   478               Q.   That they were involved in
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  1         negotiations?

  2                     A.   As I mentioned, that was from

  3         speculation related to the press and, as you know,

  4         there is a question mark about the consortium.

  5   479               Q.   Right.  And somebody must have

  6         leaked somehow, so there must have been some kind

  7         of breach of the NDA, correct?

  8                     MR. DIPUCCHIO:  That's a pretty big

  9         assumption, isn't it, counsel?

 10                     MR. MILNE-SMITH:  Okay.

 11                     MR. DIPUCCHIO:  I mean, how do we know?

 12                     BY MR. MILNE-SMITH:

 13   480               Q.   So the same way, if West Face

 14         finds out that Catalyst was involved, there is

 15         really no way to find out, there is really no way

 16         to know who the leak was?  It could have been

 17         someone at Catalyst, it could have been someone at

 18         VimpelCom, we have no way to know?

 19                     A.   It could be speculation.

 20                     
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 15   488               Q.   So, in other words,

 16         notwithstanding this exclusivity agreement,

 17         Mr. Lacavera and his companies were free to pursue

 18         whatever other deal they wanted to?

 19                     MR. DIPUCCHIO:  Well, I don't know

 20         about Mr. Lacavera.  Let's be clear.

 21                     MR. MILNE-SMITH:  Mr. Lacavera's

 22         companies.

 23                     MR. DIPUCCHIO:  AAL Telecom and its

 24         subsidiaries, right.

 25                     BY MR. MILNE-SMITH:
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  1   489               Q.   Right.  So AAL Telecom and its

  2         subsidiaries were free to pursue whatever deal they

  3         wanted to.  They were not bound by this agreement,

  4         right?

  5                     A.   We did not know that they were

  6         bound by other agreements that would limit their

  7         ability to pursue the deal, but according to this

  8         agreement, they are not part of the exclusivity.

  9   490               Q.   You knew that AAL Telecom and its

 10         subsidiaries were not controlled by this -- not

 11         bound by this exclusivity agreement, correct?

 12                     A.   Correct.

 13                     
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 14   500               Q.   And obviously - well, I hope this

 15         is obvious - you'd agree with me that the

 16         exclusivity agreement doesn't bind any other

 17         potential bidders for Wind?

 18                     MR. DIPUCCHIO:  Well, they're not

 19         parties to it, obviously.

 20                     

                       

         

         

                        

                       

WFC0111936/1355491



Gabriel De Alba 135

neesonsreporting.com 2016-05-11

  1                        

  2   503               Q.   Do you have any evidence that

  3         VimpelCom or any of its affiliates as defined in

  4         the agreement breached the exclusivity agreement?

  5                     MR. DIPUCCHIO:  Well, okay, help me out

  6         with this.  You guys made a big deal about an

  7         inducing claim being completely separate from what

  8         we're dealing with here, so why is that relevant?

  9                     MR. MILNE-SMITH:  If you're not

 10         pursuing it --

 11                     MR. DIPUCCHIO:  Well, I'm not saying

 12         I'm not pursuing it.  I'm just trying to figure out

 13         why it's relevant to this proceeding.

 14                     MR. MILNE-SMITH:  Because I'm still not

 15         clear if you're pursuing it in this proceeding.

 16                     MR. DIPUCCHIO:  But that's a different

 17         question.  You can write to me on that.

 18                     BY MR. MILNE-SMITH:

 19   504               Q.   Are you pursuing an inducing

 20         breach claim in this proceeding?

 21                     MR. DIPUCCHIO:  I don't think we have

 22         to answer that today, counsel.  In this proceeding?

 23                     MR. MILNE-SMITH:  In this proceeding,

 24         the one that's going to trial.

 25                     MR. DIPUCCHIO:  No, obviously the
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  1         pleadings aren't for inducing.

  2                     BY MR. MILNE-SMITH:

  3   505               Q.   Are you pursuing a claim in this

  4         proceeding that AAL Telecom Holdings Incorporated,

  5         any of its subsidiaries or any of its three

  6         principals that I will identify - Mr. Scheschuk,

  7         Mr. Lacavera or Mr. Lockie - are you pursuing a

  8         claim that any of those parties have breached any

  9         kind of legal duty or obligation to Catalyst in

 10         respect of their discussions with West Face?

 11                     MR. DIPUCCHIO:  As part of this claim?

 12                     MR. MILNE-SMITH:  Yes.

 13         U/T         MR. DIPUCCHIO:  Let me consider that

 14         question and I'll get back to you on that, okay?  I

 15         think the answer to that is no, obviously, but let

 16         me just consider that, okay?

 17                     

 18                     
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  4   521               Q.   Right, okay.  So when the spectrum

  5         auction was announced, the set-aside spectrum

  6         auction was announced, another option that

  7         presented, instead of merging with Mobilicity or

  8         buying Mobilicity out of the CCAA process or buying

  9         the spectrum, you could simply acquire this

 10         spectrum through the set-aside auction, right?

 11                     A.   It is not apples to apples, right?

 12         Spectrums are not equal.  The coverage territories

 13         are not equal.

 14   522               Q.   But it presented another option?

 15                     A.   Correct.

 16   523               Q.   And in fact, as I recall, we can

 17         turn it up if we have to, but my recollection is

 18         that you told Zach Michaud that your base case for

 19         Wind should change from buying Mobilicity or its

 20         spectrum to simply acquiring spectrum in the

 21         set-aside auction for 62.5 million?

 22                     A.   It could change on a stand-alone

 23         approach.

 24   524               Q.   Right.  Your base case went from

 25         having to spend 200 million on spectrum for
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  1         Mobilicity spending 62.5 million from the set-aside

  2         auction?

  3                     A.   Could be.

  4   525               Q.   Okay.  And obviously the fact that

  5         this set-aside spectrum auction would be announced

  6         in July couldn't have been known to Mr. Moyse when

  7         he left Catalyst in May?

  8                     A.   I don't recall the communications

  9         that the government had provided so far to that

 10         point.

 11   526               Q.   You're not aware of any evidence

 12         that Mr. Moyse would have been able to see two

 13         months into the future and know what the government

 14         would do with respect to a set-aside auction?

 15                     A.   No.

 16   527               Q.   And obviously Mr. Moyse would have

 17         no idea how Catalyst would react to that

 18         announcement?

 19                     A.   No, he would have.  As you pursue

 20         an integration strategy for the fourth carrier, and

 21         there is spectrum being set aside that can be

 22         achieved at a cheap price, it's just natural that

 23         you will consider that's one of the options that we

 24         were discussing.

 25   528               Q.   Well, Mr. de Alba, I asked you if
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  1         your base case went from spending 200 million on

  2         Mobilicity to spending 62.5 million on the

  3         set-aside auction and your answer is "Could be."

  4                     But you're telling me that Brandon

  5         Moyse -- so we're sitting here two years later,

  6         you're telling me that Brandon Moyse in May would

  7         have known exactly what Catalyst's response would

  8         be to an event happening two months in the future?

  9                     A.   Your question has -- is confusing

 10         because nobody could have had certainty at what

 11         price the new auction will take place.

 12   529               Q.   Of course.

 13                     A.   But what Moyse will have realized,

 14         and it has been a common strategy, is that we

 15         consolidate companies around their acquisitions.

 16         So in this case, as noted, the fourth carrier

 17         strategy consider Mobilicity and Wind.  We also

 18         read review as Mobilicity was evolving, we also

 19         considered and negotiated the stand-alone Wind, and

 20         with a stand-alone Wind you had stand-alone

 21         necessities that on the analysis of Wind will have

 22         shown the shortcomings that you pointed out,

 23         especially on LTE.

 24   530               Q.   Mr. de Alba, you've said that

 25         spectrum was only one of the issues facing Wind,
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  1         correct?

  2                     A.   Correct.

  3   531               Q.   And that merging with Mobilicity

  4         had a number of different aspects to it other than

  5         spectrum?

  6                     A.   Correct.

  7   532               Q.   You've also told me that nobody

  8         could know in advance what the set-aside auction

  9         reserve price would be?

 10                     A.   If it had not been published,

 11         yeah.

 12   533               Q.   In fact, you couldn't even know if

 13         there would be a set-aside spectrum auction?

 14                     A.   I believe there would have been

 15         indication from the government that there would be

 16         more spectrum coming.

 17   534               Q.   But you didn't know what the terms

 18         would be, when it would be, how much would be set

 19         aside, what the price would be, you didn't know any

 20         of those details in advance?

 21                     A.   We could have known what was in

 22         the public domain.  I don't recall at this time

 23         what was in the public domain.

 24   535               Q.   If you want to produce to me any

 25         evidence in the public domain as to what the
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  1         content of the set-aside spectrum auction would be

  2         as of May 26th, 2014, I'd like to see it.  I don't

  3         think there's anything.

  4                     MR. DIPUCCHIO:  I don't know how we're

  5         going to do that counsel, frankly.

  6                     MR. MILNE-SMITH:  I don't think there

  7         is anything, but if there is anything that Mr. de

  8         Alba is referring to, I'd like to see it.

  9         U/T         MR. DIPUCCHIO:  If we can find anything

 10         to that effect in our files, yeah, of course we'll

 11         produce it.

 12                     BY MR. MILNE-SMITH:

 13   536               Q.   So my very simple question for you

 14         then, Mr. de Alba, is Mr. Moyse had no way of

 15         knowing what Catalyst's reaction and how Catalyst's

 16         plans would evolve in response to this announcement

 17         of the set-aside auction?

 18                     A.   He would have known that a natural

 19         approach from Catalyst would be to continue to

 20         consolidate spectrum as that would be a continuity,

 21         as noted before, of the discussion between Wind and

 22         Mobilicity, and then a stand-alone Wind that needed

 23         to overcome certain spectrum shortcomings.

 24   537               Q.   So he could understand that

 25         general idea but he couldn't know any of the
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  1         details?

  2                     A.   Yes.

  3   538               Q.   I mean, any -- any intelligent

  4         observer of the market would know that you'd want

  5         to continue to consolidate spectrum, right?

  6                     A.   Yes, and as noted before, for

  7         Catalyst the main value driver was the cost at

  8         which we could acquire the Wind spectrum.

  9   539               Q.   Right.  And Catalyst had made no

 10         secret of its desire to merge Wind and Mobilicity,

 11         correct?

 12                     A.   What do you mean, made no secret?

 13   540               Q.   You had disclosed it publicly?

 14                     A.   I think there was an article that

 15         talked about it but I don't recall.

 16   541               Q.   You recall an article in which

 17         Mr. Glassman was quoted as saying that Catalyst

 18         wanted to merge Mobilicity and Wind, correct?

 19                     MR. VERMEERSCH:  I don't believe that

 20         that's the quote from Mr. Glassman in that article.

 21                     MR. DIPUCCHIO:  Do you have the

 22         article?

 23                     MR. MILNE-SMITH:  There's a few of

 24         them.  Okay.  WFC78062.

 25                     MR. DIPUCCHIO:  7062?
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  1                     BY MR. MILNE-SMITH:

  2   542               Q.   78062.  These are a couple of

  3         newspaper articles.  If you go to the second page,

  4         it's a Financial Post article.

  5                     MR. DIPUCCHIO:  They are just coming

  6         up, counsel.  Okay, second page.

  7                     BY MR. MILNE-SMITH:

  8   543               Q.   It's a June 27, 2013 article from

  9         the Financial Post.  The bottom paragraph says:

 10                          "Mr. Glassman would not comment

 11                     on the nature of his firm's

 12                     involvement with Verizon or Wind,

 13                     however he told the Financial Post,

 14                     'Catalyst is not interested in

 15                     Mobilicity on a stand-alone basis.

 16                     Never were, never will be'."

 17                     And then it goes on, he is quoted

 18         further on page 3 saying:

 19                          "Mobilicity on its own is a

 20                     flea on an elephant's butt of

 21                     wireless telecom in Canada.  The

 22                     only way to build a fourth wireless

 23                     provider in Canada is through Wind

 24                     because of its subscriber base and

 25                     spectrum."
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  1                     Then if you go to the first page,

  2         paragraph 1, 2, 3, 4, 5 -- paragraph 6.  Now, this

  3         isn't quoting Mr. Glassman, I'll be clear about

  4         that, but this is a newspaper article reporting

  5         that Catalyst Capital Group Inc. wants Mobilicity

  6         to merge with Wind Mobile.

  7                     So based on those various provisions,

  8         would you agree with me that it was -- there was

  9         widespread public discussion of Catalyst's interest

 10         in merging Mobilicity and Wind?

 11                     A.   Correct.

 12   544               Q.   Okay.  And so any intelligent

 13         observer of the market would know that you'd want

 14         to continue to consolidate spectrum with respect to

 15         the AWS3 set-aside auction?

 16                     A.   Correct.

 17   545               Q.   Sorry, we've just got to go back

 18         to that document.

 19                     A.   Can I just answer something?  I

 20         don't think that -- I think what these articles

 21         point out is the combination of Wind and

 22         Mobilicity.

 23   546               Q.   Yes.

 24                     A.   I'm not sure that what you're

 25         qualifying as any intelligent observer would then
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  1         further understand that that would imply the

  2         continued aggregation of spectrum.  What I can tell

  3         you is that members of the Catalyst team will

  4         understand that, as that would have been part of

  5         the business plan Catalyst would develop in the

  6         consideration of the market.  I'm not sure if that

  7         translates into the market understanding that it

  8         would also imply further acquisitions of spectrum.

  9   547               Q.   So you don't think, your position

 10         is that an intelligent observer of the market

 11         wouldn't understand that a set-aside auction gave

 12         Catalyst another option to acquire spectrum aside

 13         from Mobilicity?  That's your position?

 14                     A.   Well, in a specialized observer

 15         mind, but I cannot interpret what other people

 16         would understand from that.

 17                       
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 14   551               Q.   Am I correct that at no point

 15         before August 18 did Catalyst receive any comfort

 16         from the government that it would permit you to

 17         transfer spectrum unrestricted after five years?

 18                     A.   Up to -- throughout our

 19         discussions related to Wind, there was always an

 20         open dialogue with the government related to their

 21         approval, understanding that that was indeed the

 22         final pending point on the negotiations.

 23                     But it does not mean that Catalyst will

 24         not have been willing to still proceed with the

 25         transaction.

WFC0111936/1505503



Gabriel De Alba 150

neesonsreporting.com 2016-05-11

  1   552               Q.   Okay.  So Catalyst was willing to

  2         proceed with the transaction without any regulatory

  3         concessions?

  4                     A.   We could have.

  5   553               Q.   I'm not asking hypotheticals.

  6         This is real-life situations that occurred in

  7         August of 2014.  I want to know if your position is

  8         that Catalyst was willing to proceed with the

  9         acquisition of Wind Mobile without any government

 10         concessions?

 11                     A.   We were in -- that was a critical

 12         point that we had established from the get-go.  We

 13         had satisfied the economic variables and that was

 14         the final point.  We were not able to get to a

 15         conclusion or to be able to finalize that decision.

 16   554               Q.   So Catalyst never made a decision

 17         on whether or not you would proceed with the

 18         transaction without obtaining regulatory

 19         concessions?

 20                     A.   We were not able to complete it as

 21         another proposal came.

 22   555               Q.   No, sorry, I'm asking my question

 23         poorly, obviously.  My question isn't whether or

 24         not you obtained concessions or whether or not you

 25         were able to pursue them.  My question is as of
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  1         your exclusivity period up to August 18th, had

  2         Catalyst made its own decision internally on

  3         whether you would be willing to pursue and close a

  4         transaction without first obtaining the sorts of

  5         regulatory concessions outlined in your

  6         presentations to the government of March 27 and May

  7         12?

  8                     A.   Those concessions were critical

  9         and we conducted the negotiations all the way,

 10         trying to get from the government an economic

 11         framework that would make sense.  However, we were

 12         not able to complete the transaction.

 13   556               Q.   Again, you're not answering my

 14         question, Mr. de Alba.  My question isn't whether

 15         you were able to conclude a transaction.  My

 16         question is whether you were able to make a

 17         decision on the point about whether or not you

 18         would proceed if the concessions were not obtained?

 19                     A.   We did -- we did not get the final

 20         word from the government as to their position on

 21         those concessions.

 22   557               Q.   Let me try this a different way

 23         because it must be my fault because I'm still not

 24         getting an answer to my question.

 25                     If the government had refused to grant
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  1         you the regulatory concessions, so this is part one

  2         of a hypothetical; part two of the hypothetical is

  3         you were able to reach an SPA on terms acceptable

  4         to you in terms of the negotiations with VimpelCom,

  5         and we've got a final draft so we know how close

  6         that was.

  7                     So those are my two hypothetical

  8         conditions.  If those two hypothetical conditions

  9         were satisfied, would you have closed a deal to

 10         acquire Wind without obtaining any government

 11         concessions?

 12                     A.   It would have been brought to a

 13         discussion amongst the team members.

 14   558               Q.   Yes?

 15                     A.   And I would have recommended that

 16         we proceed with the transaction.

 17   559               Q.   But it would have had to be a

 18         discussion?

 19                     A.   Correct.

 20   560               Q.   And of course, Brandon Moyse, four

 21         months earlier, couldn't have had any idea how that

 22         discussion would play out?

 23                     A.   He did have an idea how strong the

 24         points were for us.

 25   561               Q.   Mr. de Alba, you can't tell me
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  1         today what the result would have been; how could

  2         Mr. de Alba four months in advance have done so?

  3                     MR. DIPUCCHIO:  Moyse.

  4                     BY MR. MILNE-SMITH:

  5   562               Q.   Moyse, I'm sorry.

  6                     A.   He knew that we were going to push

  7         those points all the way to the end of the

  8         negotiation.

  9   563               Q.   Yes, but he didn't know what would

 10         have happened had you not obtained those

 11         concessions?

 12                     A.   But he did know that if somebody

 13         did not require those concessions, they would be in

 14         a competitive advantage to us.

 15   564               Q.   He didn't know what would have

 16         happened had you not obtained those concessions?

 17                     A.   He knew that we were going to push

 18         for those concessions.

 19   565               Q.   He didn't know what would have

 20         happened had you not obtained them?  You didn't

 21         know.  You don't know sitting here today?

 22                     A.   You're speculating about what

 23         concessions we could have obtained.

 24   566               Q.   The ones set out in the March 27

 25         and May 12 -- I'm not speculating.  I said
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  1         explicitly it's the ones in the March 27 and May 12

  2         presentations.

  3                     A.   If we had not obtained any of

  4         those concessions?  Any?

  5   567               Q.   Correct.

  6                     A.   We would not have proceeded.

  7   568               Q.   You would not have proceeded?

  8                     A.   We have not obtained any of those

  9         concessions?

 10   569               Q.   Right.

 11                     A.   No.

 12                     
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 12   591               Q.   The next document I'd like to look

 13         at is CCG0024418.  Do you have that email?

 14                     MR. WINTON:  It's loading.  Yes, it's

 15         up.

 16                     

 17                     
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 12   594               Q.   And on the first page Ben Babcock

 13         says "Defer to Gabriel but we are done or it will

 14         never end," and you say "Agreed."

 15                     Can you take it that as of August 1st,

 16         Catalyst, subject to some minor provisions like

 17         materiality, thresholds for contracts and retail

 18         leases as set out in this, Catalyst viewed the deal

 19         as being -- all the material deal points in the SPA

 20         as being essentially decided?

 21                     A.   With VimpelCom, yes.

 22   595               Q.   With VimpelCom, yes.  Then if we

 23         want to look at a draft of what the SPA looked like

 24         on that day, you can go to 0026616, is the covering

 25         email.
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  1                     MR. VERMEERSCH:  We have it.

  2                     BY MR. MILNE-SMITH:

  3   596               Q.   So there is an email from

  4         Mr. Saratovsky who was, I think, the in-house

  5         counsel at VimpelCom with responsibility for this

  6         deal; is that right?

  7                     A.   He was in-house counsel and also

  8         the main negotiator.

  9   597               Q.   Right.

 10                     A.   On the other side.

 11   598               Q.   So he says that the attached draft

 12         of the share purchase agreement VimpelCom considers

 13         substantially completed subject only to settling

 14         some of the details in the schedules.  And then the

 15         draft is attached at 26625.

 16                     A.   Okay.

 17   599               Q.   So if we then go to some of the

 18         provisions we have looked at before, on page 12 is

 19         the definition of outside date?

 20                     MR. WINTON:  It's just still loading.

 21                     MR. MILNE-SMITH:  Ah.

 22                     MR. WINTON:  Okay, page 12?

 23                     MR. MILNE-SMITH:  Yes.

 24                     MR. WINTON:  Okay.

 25                     BY MR. MILNE-SMITH:
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  1   600               Q.   So outside date is November 30th

  2         but if we haven't got Competition or Industry

  3         Canada approval, through no fault of the parties,

  4         extended for one month; that's the definition

  5         that's agreed upon?

  6                     A.   Correct.

  7   601               Q.   And obviously that hadn't been

  8         decided by the time Brandon left on May 26th?

  9                     A.   Decided, no.  Discussed, maybe.

 10                       
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 14                     I assume VimpelCom had never, given

 15         their obsession with government approvals and the

 16         way they'd been burned in the past, VimpelCom had

 17         never given you any impression that they would

 18         permit you to seek an approval for another

 19         transaction?

 20                     A.   That's not accurate.  We even had

 21         communications with the government about the

 22         concession that we were pursuing as well as, you

 23         know, the follow-up steps that might be required

 24         for completion.

 25   626               Q.   Of course you had.  That's for
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  1         approval of this transaction.  In fact, this clause

  2         of course doesn't bind you until you sign it, so

  3         there's no question you were having discussions

  4         with the government; we've looked at them.

  5                     The point is that once you signed this,

  6         without the consent of VimpelCom not to be

  7         unreasonably withheld, it limits your ability to

  8         seek the approval of any other transaction?

  9                     A.   Not to be unreasonably withheld.

 10                     
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  1   629               Q.   So as I interpret that sentence

  2         starting "For greater certainty," Catalyst, once it

  3         signs the agreement, would not even be allowed to

  4         make any plans to sell the business or its assets

  5         to an incumbent or to discuss any such plans with a

  6         governmental authority?

  7                     MR. WINTON:  During the interim period.

  8                     BY MR. MILNE-SMITH:

  9   630               Q.   During the interim period, right?

 10                     A.   Correct.

 11   631               Q.   Okay.  So had you signed this

 12         agreement, you would not have been allowed to go

 13         and seek concessions from the government until

 14         after closing about the ability to sell spectrum to

 15         an incumbent?

 16                     A.   Correct.

 17                     
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  4   634               Q.   And Wind Mobile at that time was

  5         not seeking the ability to sell its spectrum to

  6         incumbents?

  7                     A.   They were seeking other

  8         concessions and I believe they were also consistent

  9         with some of the items Catalyst would request.

 10   635               Q.   Yes, but they were not seeking the

 11         right to sell spectrum to incumbents?

 12                     A.   Not to incumbents.

 13   636               Q.   They were seeking things like

 14         tower sharing, roaming agreements, those sorts of

 15         things?

 16                     A.   Yes.

 17   637               Q.   They weren't seeking the right to

 18         sell the spectrum to an incumbent?

 19                     A.   Correct.

 20   638               Q.   Obviously they're seeking to sell

 21         the spectrum to other people because they're trying

 22         to sell it to you?

 23                     A.   They might have pursued another

 24         incumbent, I don't know.

 25   639               Q.   But the right to sell spectrum to
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  1         incumbents wasn't covered by 6.3(e)?

  2                     A.   Right.

  3   640               Q.   Next document --

  4                     MR. WINTON:  I think, just to qualify

  5         that, it could have been if that --

  6                     MR. MILNE-SMITH:  Well, hang on,

  7         counsel.

  8                     MR. WINTON:  No, wait.  The point is

  9         you are asking him to agree to something he may or

 10         may not know, all right?  Where is it where you say

 11         there is the document that shows that Globalive,

 12         GWMC, wasn't seeking to sell to incumbents?

 13                     THE DEPONENT:  I believe they tried at

 14         one point as well.

 15                     MR. WINTON:  So if you have that, fine,

 16         if it's there, it's fine.

 17                     BY MR. MILNE-SMITH:

 18   641               Q.   CCG12078.  This is Wind Mobile

 19         Industry Canada active files and it lists

 20         everything they have ongoing with Industry Canada,

 21         and then starting at page 5 everything ongoing with

 22         the CRTC.  And it talks about roaming rates and

 23         tower sharing and a variety of other things, the

 24         spectrum option we already covered.  There is no

 25         reference in here to seeking the right to transfer
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  1         spectrum to an incumbent.

  2                     I put it to you that there is nowhere

  3         in any document in this case that Wind Mobile was

  4         pursuing the right to sell spectrum to incumbents

  5         such that it would be captured by 6.3(e), and if

  6         you have evidence to the contrary, I'd like to see

  7         it.  Fair enough?

  8                     MR. WINTON:  I think the best we can

  9         leave it at is if they were seeking it, then it

 10         would be covered by that, but I'll take your point,

 11         we don't have a document that shows they were.

 12                     MR. MILNE-SMITH:  Or any evidence.  In

 13         fact, we have Mr. de Alba's evidence that he did

 14         not believe they were.  He is not aware of it.

 15                     THE DEPONENT:  No, what I said was --

 16                     MR. MILNE-SMITH:  Well, the record says

 17         what it says.

 18                     MR. WINTON:  The record says what it

 19         says.  I think the point is I don't think Mr. de

 20         Alba is the witness, I think it's either someone

 21         from Wind or someone from the government who would

 22         know exactly what's the full scope and I don't

 23         think we should take it from any one particular

 24         document that that's all of it.

 25                     I'm just pointing out there is an open
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  1         possibility that it's covered by --

  2                     MR. MILNE-SMITH:  If you plan to call

  3         such evidence at trial, I would like to know about

  4         it in advance.

  5                     BY MR. MILNE-SMITH:

  6   642               Q.   And you didn't have an

  7         understanding at that time on August 1st that that

  8         was an open file, that was an open matter that Wind

  9         was actively pursuing such that it would be covered

 10         by 6.3(e)?

 11                     A.   Correct.

 12   643               Q.   So 25843.  First of all, I'd like

 13         to apologize, just before lunch I had forgotten

 14         about this document because I thought that the one

 15         we looked at before lunch was the last

 16         communication with government, but I think this one

 17         is it now.

 18                     So if you go to page 2 of the document

 19         you'll see an email from Mr. Drysdale again on

 20         August the 3rd?

 21                     A.   From what time?

 22   644               Q.   9:15 a.m.

 23                     A.   Yes.

 24   645               Q.   So he says he was in Ottawa late

 25         last week, met with James Nicholson, had coffee
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  1         with the senior PCO, Privy Council Office, I assume

  2         we agree, official, had conversations with both.

  3                     Looking at his bullet points

  4         summarizing the meeting, he says:

  5                          "Both Industry Canada and

  6                     PCO/PMO are adamant that the current

  7                     federal policy will not change."

  8                     I take it we can agree that PCO/PMO

  9         means this went right up to the Prime Minister's

 10         Office?

 11                     A.   According to Mr. Drysdale.

 12   646               Q.   And you have no reason to doubt

 13         Mr. Drysdale?

 14                     A.   No.

 15   647               Q.   The next bullet point says that:

 16                          "The government would not be

 17                     opposed to Catalyst buying Wind, but

 18                     Ottawa would not provide concessions

 19                     Catalyst outlined in its May

 20                     presentation for building out a

 21                     fourth carrier nor would Ottawa

 22                     allow Catalyst or anyone else to

 23                     become a reseller."

 24                     Again, as of August 3 that was

 25         Catalyst's understanding of the government
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  1         position?

  2                     A.   As presented by Mr. Drysdale.

  3   648               Q.   Right.  And that position didn't

  4         change as of August 18th?

  5                     A.   I would need to check to see if

  6         there were any other communications with government

  7         during that period of time.

  8   649               Q.   Okay.  You can let me know by way

  9         of undertaking.  Is that okay, counsel?

 10         U/T         MR. WINTON:  Yes.

 11                     BY MR. MILNE-SMITH:

 12   650               Q.   The third bullet point says that

 13         if -- Mr. Drysdale recounts Mr. Nicholson saying

 14         that if Catalyst were to sign a sale/purchase

 15         agreement with Wind, it should do so with a clear

 16         understanding it would have to build out a fourth

 17         carrier without concessions and without ability to

 18         sell to an incumbent after five years.

 19                     So again, that was the understanding of

 20         Catalyst from August 3rd through August 18th?

 21                     A.   As per Mr. Drysdale.

 22   651               Q.   Yes.  And you have nothing to the

 23         contrary?

 24                     A.   I need to check to see if there

 25         was other dialogue ongoing with the office.
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  1   652               Q.   Okay.  And finally the fourth

  2         bullet point, just look at the last sentence:

  3                          "Nicholson reports that

  4                     Minister Moore and PM Harper are

  5                     entrenched and there will be no

  6                     flip-flop."

  7                     So again, that's something that

  8         Mr. Drysdale was told and that you were therefore

  9         advised?

 10                     A.   Correct.

 11   653               Q.   So Mr. Glassman's response starts

 12         on page 1 and it carries over to page 2, and his

 13         view is that "It's all positioning."

 14                     Do I take it then Catalyst's view is

 15         that notwithstanding the clearly-expressed position

 16         of the government, you didn't necessarily believe

 17         the government would actually carry through if put

 18         to the test?

 19                     A.   Put to the test, what do you mean

 20         put to the test?

 21   654               Q.   Meaning your plan was to sign the

 22         SPA and even though the government said they

 23         wouldn't give you concessions, you were going to

 24         try and get concessions before the deal closed?

 25                     A.   We were going to try.
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  1   655               Q.   Right.  And you were going to try

  2         to get concessions on things like ability to

  3         transfer spectrum to an incumbent?

  4                     A.   No, only within the context of

  5         whatever we had discussed in parallel with

  6         VimpelCom, right?  You need to look at the dynamics

  7         of the deal on how the importance of the

  8         concessions from the previous presentations in the

  9         context of the concessions that Wind itself was

 10         requesting.

 11   656               Q.   Right.

 12                     A.   And then put that together with

 13         the dynamics of the data between us and the

 14         government.

 15   657               Q.   So your view is that -- sorry,

 16         your evidence is that Catalyst did not intend to

 17         seek any concessions about transfer of spectrum in

 18         the interim period between signing an SPA and

 19         closing?

 20                     A.   That's what we saw before, that's

 21         what we were agreeing with VimpelCom.

 22   658               Q.   Okay.  So if you go then over to

 23         page 2, this continues Mr. Glassman's email and he

 24         says:

 25                          "Bruce,
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  1                         Do they understand that without

  2                     making the spectrum transferrable at

  3                     sometime in the future, they have

  4                     literally made it impossible for

  5                     anyone to get financing/debt since

  6                     without eventual transferability,

  7                     there is no collateral value against

  8                     which lenders will lend and

  9                     therefore a fourth carrier cannot

 10                     and will not make anyone reasonable

 11                     minimum rate of return."

 12                     So I'm a little bit confused here,

 13         Mr. de Alba.  Mr. Glassman is saying unless the

 14         spectrum is transferrable you can't get financing

 15         and you can't make a minimum rate of return.  But

 16         you're also saying that Catalyst wasn't going to

 17         seek any concessions on spectrum transfer.  So was

 18         Catalyst prepared to go into a transaction without

 19         any ability to make a reasonable rate of return?

 20                     A.   The positioning that Mr. Glassman

 21         is taking with the government advisor, in which the

 22         advisor is acting as an intermediary negotiator,

 23         right, is not the same as our analysis on the

 24         ultimate rate of return that the Catalyst team had

 25         developed.

WFC0111936/1805524



Gabriel De Alba 180

neesonsreporting.com 2016-05-11

  1   659               Q.   Hang on, let me make sure we

  2         understand here.

  3                     A.   Sure.

  4   660               Q.   Bruce Drysdale is your agent?

  5                     A.   Government agent.

  6   661               Q.   Agent for government relations?

  7                     A.   Correct.

  8   662               Q.   He works for you?

  9                     A.   Um-hmm.

 10   663               Q.   He doesn't work for government?

 11                     A.   Correct.

 12   664               Q.   So he owes no loyalty or

 13         obligations to the government, he only owes his

 14         loyalty to you?

 15                     A.   Correct.

 16   665               Q.   But you're saying that

 17         Mr. Glassman wasn't telling him Catalyst's true

 18         position, he was just telling Mr. Drysdale

 19         Catalyst's negotiating position with government?

 20                     A.   Absolutely.

 21   666               Q.   So Mr. Glassman misled

 22         Mr. Drysdale about what the ultimate position was?

 23                     A.   No.  What do you mean misled?

 24   667               Q.   Well, he told him something about

 25         the ability to make a rate of return and the
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  1         ability to get financing debt that you just said

  2         wasn't actually Catalyst's final position?

  3                     A.   Correct.
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 25   691               Q.   CCG24575.
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  1                     MR. VERMEERSCH:  We have it.

  2                     BY MR. MILNE-SMITH:

  3   692               Q.   So there is an email from

  4         Mr. Gauthier to John Levin on August the 8th and he

  5         said -- and I appreciate you weren't copied on this

  6         email though it's then forwarded to you later, but

  7         it says:

  8                          "As you may be aware, Felix

  9                     called Gabriel to let him know that

 10                     regrettably internal approvals are

 11                     taking longer than expected to

 12                     everyone's frustration and offered

 13                     to extend exclusivity."

 14                     Did you have that call with

 15         Mr. Saratovsky?

 16                     A.   I believe so.

 17   693               Q.   And he told you that internal

 18         approvals were taking longer than expected?

 19                     A.   I believe so.

 20   694               Q.   And your understanding is that

 21         Mr. Saratovsky was at all times working in good

 22         faith trying to get a deal done up to the 18th?

 23                     MR. WINTON:  You're asking him his --

 24         no, that's an inappropriate question.

 25                     BY MR. MILNE-SMITH:
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  1   695               Q.   I'm asking if you ever had any

  2         reason to think that Mr. Saratovsky was not working

  3         in good faith to try to get a deal done with

  4         Catalyst?

  5                     MR. WINTON:  Whether he had or whether

  6         he now has?  Because those are two very different

  7         questions.

  8                     BY MR. MILNE-SMITH:

  9   696               Q.   Let's start with whether had at

 10         the time?

 11                     A.   It was indeed troubling that there

 12         were inconsistencies on what he was presenting as

 13         what was going to happen and ultimately how things

 14         happening, so I was concerned.

 15   697               Q.   My point is, were you concerned

 16         about Mr. Saratovsky's personal conduct or about

 17         what was happening at the board level?

 18                     A.   About him.

 19   698               Q.   Okay.  You were concerned about

 20         Mr. Saratovsky's conduct?

 21                     A.   Yes.

 22   699               Q.   Did you trust him?

 23                     A.   I was negotiating but I did not

 24         trust.

 25   700               Q.   Did not trust him?
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  1                     A.   Correct.

  2   701               Q.   Did you believe he was being

  3         untruthful to you?

  4                     A.   Yes.

  5   702               Q.   What did you think he was being

  6         untruthful about?

  7                     A.   He was looking at other options.

  8   703               Q.   Okay.  So do you think he was

  9         actually negotiating with other options or just

 10         looking at them?

 11                     A.   I thought there was an

 12         exclusivity --

 13   704               Q.   Yes.

 14                     A.   -- and that he was respecting it,

 15         which I learned that was not the case.

 16   705               Q.   Okay.  So you don't think

 17         Mr. Saratovsky respected exclusivity?

 18                     A.   I think exclusivity was not

 19         respected by Mr. Saratovsky and by West Face and by

 20         the consortium.

 21   706               Q.   Well, West Face wasn't bound by

 22         exclusivity, they weren't a party to it, right?

 23                     A.   Well, they were sending proposals,

 24         inducing a party to walk away from a well-advanced

 25         agreement, giving them hope that there was another
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  1         alternative than just closing with Catalyst.

  2   707               Q.   And we've got an undertaking for

  3         you to advise whether Catalyst has ever made an

  4         offer to a party that was a party to an exclusivity

  5         agreement.  Do you recall you're going to advise me

  6         about that?

  7                     A.   Yes.

  8   708               Q.   So you also believe that

  9         Mr. Saratovsky and the VimpelCom board were acting

 10         in breach of their exclusivity obligations?

 11                     A.   Can you repeat the question?

 12   709               Q.   You believe that Mr. Saratovsky

 13         and the VimpelCom board breached their exclusivity

 14         obligations to Catalyst?

 15                     A.   I do believe that.

 16   710               Q.   Okay.  When did you form that

 17         belief?

 18                     A.   After, I need to remember

 19         precisely, but after we lost the exclusivity --

 20   711               Q.   Yes.

 21                     A.   -- I learned from Mr. Gauthier

 22         that the approach that had been pursued by the West

 23         Face consortium and by VimpelCom was to continue to

 24         receive proposals in order to have a potential

 25         alternative.  And he invited and noted that the
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  1         exclusivity did not have a notification clause if

  2         other proposals would have been received, and he

  3         further, you know, mentioned that that's, you know,

  4         something that had been happening.

  5   712               Q.   And this you found out back in

  6         August 2014 after your exclusivity expired?

  7                     A.   I don't remember precisely when.

  8   713               Q.   But in that August/September

  9         timeframe?

 10                     A.   I don't remember precisely when.

 11   714               Q.   It wasn't, like, this year, it was

 12         back at the time the events in question were

 13         happening?

 14                     A.   Yeah, but I don't remember if --

 15         yes.
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  4   719               Q.   So then if we go to an email that

  5         same day at 24640, this is later that morning.

  6         Actually, it's around the same time that morning.

  7                     MR. VERMEERSCH:  We have it.

  8                     BY MR. MILNE-SMITH:

  9   720               Q.   Go to page 4 of that email chain.

 10         You'll see right at the bottom there is an email

 11         from Mr. Glassman and it's unclear who it's to but

 12         from the surrounding emails I think it seems pretty

 13         clear he's writing to John Levin and to you.  Do

 14         you see that?

 15                     MR. VERMEERSCH:  This is at 8:12 p.m.?

 16                     MR. MILNE-SMITH:  Yes.

 17                     MR. VERMEERSCH:  Yes, we have it.

 18                     THE DEPONENT:  Yes.

 19                     BY MR. MILNE-SMITH:

 20   721               Q.   Mr. Glassman says:

 21                          "I am done with this situation.

 22                     Either it's announced immediately

 23                     and it's fully binding subject to

 24                     regulatory approval (has always been

 25                     the deal) or Catalyst is out right
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  1                     now."

  2                     Was that Mr. Glassman's position or was

  3         that a negotiating position?

  4                     A.   Negotiating position.

  5   722               Q.   So even though he was expressing

  6         it just to you and Mr. Levin, this wasn't in fact

  7         his true position, it was just his position for

  8         negotiations?

  9                     A.   Correct.

 10   723               Q.   Why would he not tell you his true

 11         position?

 12                     A.   Because he -- as part of his

 13         style, he likes to push.

 14   724               Q.   Ah, okay.  So he's pushing you?

 15                     A.   Correct.

 16   725               Q.   Okay.  And then if you go to page

 17         1, so this email chain has been going back and

 18         forth for an hour or two now and he says at the

 19         very top email in the chain, he says:

 20                          "It's their problem to solve.

 21                     I will not allow us to own their

 22                     process issues.  I have my own

 23                     problems related to this timing, not

 24                     the least of which is a call with

 25                     Harvard today and, to complicate it,
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 10   742               Q.   Next one is CCG24774.

 11                     MR. VERMEERSCH:  We have it.

 12                     BY MR. MILNE-SMITH:

 13   743               Q.   The email chain starts on page 2.

 14                     MR. VERMEERSCH:  Yes.

 15                     BY MR. MILNE-SMITH:

 16   744               Q.   And Mr. Saratovsky on August 15th

 17         at 8:20 a.m. sends an email?

 18                     A.   What time again, please?

 19   745               Q.   8:20.

 20                     A.   8:20, okay.

 21   746               Q.   He says:

 22                          "My instructions are that the

 23                     position the chairman articulated to

 24                     Ben has not changed.  We need to

 25                     have a way to manage the regulatory
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  1                     risk and are open to other ideas on

  2                     how this may be achieved."

  3                     And then John Levin forwards that email

  4         to you and Ben and Ben replies.  It's Ben's reply

  5         that I'm interested in.  Sorry, before we do that,

  6         do you know what the chairman had articulated to

  7         Ben?  Did Mr. Babcock advise you of what had been

  8         said?

  9                     A.   I don't recall.

 10   747               Q.   Okay.  So Mr. Babcock's email

 11         says:

 12                          "The problem is the chairman is

 13                     solving for not trusting the

 14                     government no matter how low anyone

 15                     tells him the risk is, and he wants

 16                     to either be paid a break fee if we

 17                     are so confident we will get it, or

 18                     have the ability to keep his options

 19                     open while our deal is pursued with

 20                     the government."

 21                     Do you see that?

 22                     A.   Yes.

 23   748               Q.   And so I take it from this that

 24         VimpelCom had asked you for a break fee?

 25                     A.   I take from this two things.  The
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  1         comment of the break fee.

  2   749               Q.   Yes.

  3                     A.   And a request to keep options

  4         open, which smells to me, or sounds to me like the

  5         ability to pursue another transaction.

  6   750               Q.   Okay.  My simple question is,

  7         you'd agree with me that Catalyst -- sorry, that

  8         VimpelCom asked Catalyst to agree to a break fee as

  9         a term of the SPA?

 10                     A.   As a term of the SPA?

 11                     MR. WINTON:  Well, the email from

 12         Mr. Babcock says "or."

 13                     THE DEPONENT:  Right.

 14                     MR. MILNE-SMITH:  Yes.

 15                     MR. WINTON:  So it suggests that --

 16                     BY MR. MILNE-SMITH:

 17   751               Q.   A break fee is one of the things

 18         that VimpelCom asked you for as a concession on

 19         this issue?

 20                     A.   Correct.

 21   752               Q.   Okay.  So if we go back, I don't

 22         know if you have any of the earlier materials in

 23         this case, Mr. Winton, but if you'll recall during

 24         the cross-examination of Mr. Riley, I put a

 25         question to him?
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  1                     MR. WINTON:  Which date?

  2                     MR. MILNE-SMITH:  The one that I did.

  3                     MR. WINTON:  That can only be one date.

  4         I have the transcript here.

  5                     MR. MILNE-SMITH:  May 13.

  6                     MR. WINTON:  Yes.

  7                     MR. MILNE-SMITH:  I'm actually looking

  8         at the answers to undertaking number 15, so I'll

  9         give you the page number and the question number.

 10         So it's page 127 of the transcript.

 11                     MR. WINTON:  Yes.

 12                     MR. MILNE-SMITH:  Questions 554 to 556.

 13                     MR. WINTON:  Yes.

 14                     MR. MILNE-SMITH:  And the question was,

 15         it's been recorded in your answers to undertaking

 16         as being:  To advise whether VimpelCom ever asked

 17         for a break fee.

 18                     MR. WINTON:  Yes.

 19                     MR. MILNE-SMITH:  And the answer that

 20         we got back was:  "The parties never negotiated a

 21         break fee."

 22                     BY MR. MILNE-SMITH:

 23   753               Q.   Were you aware of that, Mr. de

 24         Alba?

 25                     A.   Aware of what, sorry?
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  1   754               Q.   Were you consulted in providing

  2         this -- answering this undertaking that was given

  3         on the cross-examination of Mr. Riley?  Were you

  4         consulted?

  5                     A.   No.

  6   755               Q.   So I take it that the answer to

  7         the question whether VimpelCom ever asked for a

  8         break fee was in fact yes, Mr. Winton?

  9                     MR. WINTON:  Yes.

 10                     BY MR. MILNE-SMITH:

 11   756               Q.   Okay.  So when the answer that was

 12         given to us is the parties never negotiated a break

 13         fee, you chose not to answer the question that was

 14         asked and instead to answer a different question?

 15                     MR. WINTON:  I'll take issue with the

 16         word "chose," but the answer is responsive to a

 17         different question, yes.

 18                     BY MR. MILNE-SMITH:

 19   757               Q.   So the answer to my question was

 20         yes?

 21                     MR. WINTON:  That's what it appears

 22         like from this record, yes.

 23                     BY MR. MILNE-SMITH:

 24   758               Q.   Who was consulted in providing

 25         this answer to undertaking?  Mr. de Alba said he
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  1         wasn't.

  2                     MR. WINTON:  I'll have to let you know

  3         because I spoke with and worked with Mr. Riley, and

  4         I will --

  5                     MR. MILNE-SMITH:  So if you could ask

  6         Mr. Riley --

  7         U/A         MR. WINTON:  I will -- I think I'm

  8         going to take that under advisement.  I'm not going

  9         to do that -- I'm not going to commit to doing

 10         that.  I'm going to take it under advisement

 11         whether we are going to bother with that.
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 24   767               Q.   Are you aware of any

 25         communications by VimpelCom to West Face or any
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  1         member of its consortium during the exclusivity

  2         period?

  3                     A.   I am not aware that indeed

  4         proposals were sent by West Face.

  5   768               Q.   That's not my question.  My

  6         question is by VimpelCom to West Face.

  7                     A.   The fact that West Face continued

  8         to send proposals means to me that there has been a

  9         dialogue.

 10   769               Q.   But you're just drawing an

 11         inference there; you have no direct knowledge?

 12                     A.   Correct.
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 22   773               Q.   VimpelCom never came to you and

 23         asked you -- sorry, let me take a step back.

 24                     I take it you're aware now of what the

 25         West Face consortium offer looked like because it's
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  1         been produced in this litigation.  I assume you've

  2         looked at it?

  3                     A.   Yes.

  4   774               Q.   VimpelCom never came back to you

  5         and asked you to sign anything that looked like

  6         that?

  7                     A.   Can you explain the timing of your

  8         question?

  9   775               Q.   At any time between August the 7th

 10         when the Michael Lightner offer went in, and

 11         September 16 when the deal closed, or at least when

 12         it was signed and closing happened almost

 13         immediately, so between August 7th and September

 14         16th, VimpelCom never asked Catalyst to sign or

 15         never proposed to Catalyst a deal along the lines

 16         of the Lightner offer?

 17                     A.   I will need to review the Lightner

 18         offer.

 19   776               Q.   Could you do that and let me know?

 20         U/T         MR. WINTON:  Yes.

 21                     

 22                     
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  4   782               Q.   CCG24800.  If you go to page 4.

  5                     MR. VERMEERSCH:  We have it.

  6                     BY MR. MILNE-SMITH:

  7   783               Q.   So at the top of page 4, and, I

  8         mean, you can look over at page 3 just to see, but

  9         it's an email from Mr. Saratovsky to Ben Babcock on

 10         August 15 at 4:14 p.m., and Mr. Saratovsky says:

 11                          "Ben, I'm blindingly aware of

 12                     the trust issue.  The chairman

 13                     undercut his deal team so I have a

 14                     bigger trust issue to deal with

 15                     internally.  I'm asking you as

 16                     someone I trust whether two plus one

 17                     is worth a shot."

 18                     When he says he undercut his deal team,

 19         do you believe Mr. Saratovsky was lying when he

 20         said that?

 21                     A.   Yes.

 22                     
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 17   858               Q.   I take it that an investment was

 18         never -- an investment that you three wanted to

 19         pursue was never passed on because Mr. Moyse said I

 20         think it's a bad idea?  You can't give me an

 21         example of that occurring?

 22                     A.   Not from Mr. Moyse but from other

 23         analysts.

 24   859               Q.   How about Mr. Creighton?

 25                     A.   Not from Mr. Creighton.
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 15   868               Q.   So where the Catalyst server was

 16         down or where there was a problem with accessing

 17         the system, it might be appropriate for a Catalyst

 18         professional to use their personal email account?

 19                     A.   Yeah.  Could be.

 20                     
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 11   875               Q.   Of course.  My only point is that

 12         in circumstances where there is uncertainty about

 13         the servers, it's perfectly reasonable for you to

 14         use your personal account in order to make sure you

 15         keep up to date with things?

 16                     A.   Not to make sure that you keep up

 17         to date with things; it is under unique

 18         circumstances, it's not a practice.

 19   876               Q.   Where there is a problem with the

 20         server?

 21                     A.   If there had been a problem with

 22         the server, yes.

 23                       
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

5. U/T 23 To advise who was on Catalyst’s core deal team 
for Mobilicity as of the end of 2013. 

The team that was responsible for the Mobilicity file as at 
the end of 2013 was Newton Glassman, Gabriel de Alba, 
James Riley, Zach Michaud and Andrew Yeh.  
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

14. U/T 71-72 To advise if any drafts of the share purchase 
agreement being negotiated between Catalyst 
and VimpelCom contained a condition that the 
deal could not close unless Catalyst obtained 
certain regulatory concessions from the 
government. 

The drafts of the share purchase agreement exchanged 
by Catalyst and VimpelCom contained certain regulatory 
conditions. None were expressly predicated on Catalyst 
obtaining regulatory concessions. 

15. U/A 83 To produce the notebooks of all members of the 
Catalyst investment team relating to WIND.  

Catalyst’s investment team has reviewed all notebooks 
and notes and cannot locate any existing notebooks or 
notes concerning WIND.   
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

18. U/T 88 To confirm that CCG0011325, the black line 
version of the draft share purchase agreement 
being negotiated between Catalyst and 
VimpelCom, is the last draft of the share 
purchase agreement that Mr. Moyse saw. 

The share purchase agreement (CCG0011363) attached 
to CCG0011362 is the last draft of the agreement that 
was sent to Mr. Moyse. 

19. U/T 89 To confirm that there is no evidence that anyone 
at Catalyst discussed any of the revisions set 
forth in CCG0011325 with Mr. Moyse. 

There is no evidence that anyone at Catalyst discussed 
the revisions in CCG0011325 with Moyse.  
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

21. U/T 98 To advise what measures Catalyst took to cut off 
Mr. Moyse's access to Catalyst’s servers. 

On May 26, 2014, Catalyst contacted its IT provider and 
asked that Mr. Moyse’s permissions to access Catalyst’s 
servers be revoked. Immediately thereafter Catalyst 
contacted Marty Musters to perform an investigation of 
Mr. Moyse’s work computer.  

22. U/T 98 To advise what evidence Catalyst has of 
confidential Catalyst information passing to Mr. 
Moyse after May 26, 2014. 

Catalyst does not have evidence at this time of 
confidential Catalyst information passing to Mr. Moyse 
after May 26, 2014. Catalyst cannot identify any 
documents in the present productions as evidence that 
Moyse received Catalyst’s confidential information after 
May 26, 2014. 
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

28. U/T 113-
114, 
116-
117 

To the extent that Catalyst is going to allege that 
Mr. Moyse was on or participated in any calls 
between May 16 and May 25, 2014 while he 
was on vacation in South East Asia, to advise on 
what evidentiary basis such an allegation will be 
made. 

Catalyst does not allege that Mr. Moyse participated in 
any Catalyst calls concerning WIND between May 16 
and May 25, 2014. 
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

32. U/T 123-
124 

To advise whether, since Mr. Moyse's departure, 
anyone at Catalyst told him anything about the 
WIND deal, Catalyst’s strategies, or the course 
of Catalyst’s negotiations with VimpelCom. 

Catalyst is not aware of anyone at Catalyst 
communicating to Moyse anything about the WIND deal 
since his departure. 
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

34. U/T 136 To confirm that Catalyst is not pursuing a claim 
in this proceeding that AAL Telecom Holdings 
Incorporated, any of its subsidiaries or any of its 
three principals (Mr. Scheschuk, Mr. Lacavera or 
Mr. Lockie) have breached any kind of legal duty 
or obligation to Catalyst in respect of their 
discussions with West Face. 

Confirmed.  

36. U/T 156 To advise if Catalyst asked for any regulatory 
concessions from the government, other than 
those outlined in its March 27, 2014 and May 12, 
2014 presentations to the government. 

No. The presentations outline the concessions sought by 
Catalyst from the federal government.   

38. U/T 165-
166 

In reference to CCG0026625, to confirm that this 
version of the share purchase agreement being 
negotiated between Catalyst and VimpelCom 
contained the final draft of clause 6.3(d) and that 
there were no further negotiations on this topic 
from August 1, 2014 forward. 

Confirmed.  
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No. Question / Undertaking Answer or precise basis for refusal 

47. U/A 202-
204 

To advise who at Catalyst was consulted in 
answering the undertaking “To advise whether 
VimpelCom ever asked for a break fee” given at 
the cross-examination of Mr. Riley on May 13, 
2015. 

Mr. Riley asked Zach Michaud however Mr. Riley recalls 
that he asked Mr. Michaud whether there was a break 
fee in the transaction (not whether VimpelCom asked for 
a break fee) and Mr. Michaud advised that there was not. 
Additionally, Mr. Riley answered the undertaking to the 
best of his recollection and did not recall that VimpelCom 
asked for a break fee. At the time that VimpelCom 
proposed the break fee, Mr. de Alba was principally 
negotiating for Catalyst.  

48. U/A 208-
209 

To the extent that Catalyst intends to lead 
evidence at trial concerning a breach of 
exclusivity by VimpelCom, to advise what this 
evidence will be, including identifying which 
communications between West Face and 
VimpelCom Catalyst alleges were in breach of 
exclusivity. 

Catalyst does not intend to lead evidence concerning a 
breach of the exclusivity agreement between Catalyst 
and VimpelCom in this proceeding. 
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No. Category Page 
No. Question / Undertaking Answer or precise basis for refusal 

50. R/F 213 To advise whether Catalyst undertook further 
efforts after exclusivity expired to acquire WIND. 

Catalyst is answering this question pursuant to Rule 
34.12 and maintains its objection on the ground that the 
question is irrelevant.  
Yes. 

51. R/F 213 To advise whether Catalyst had any 
communications with VimpelCom between 
August 25 and September 16, 2014. 

Catalyst is answering this question pursuant to Rule 
34.12 and maintains its objection on the ground that the 
question is irrelevant.  
Yes. 
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