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located, when it was accessed and by whom, and when it was copied, transferred, 

shared or deleted and by and to whom; and 

b. in the case of any identified or recovered emails sent or received containing or 

referring to Confidential Information, provide the following particulars: 

i. who authored the email; 

ii. to whom the email was sent, copied and/or blind copied; 

iii. the date and time when the email was sent; 

iv. the subject line of the email; 

v. whether the email contains any attachments, and if so, the names of the 

attachments and associated file information (i.e., size, date information);  

vi. the contents of the email; and 

vii. if the email was deleted, when the email was deleted. 

2. A declaration and finding that the Defendant Brandon Moyse is in contempt of the Order of 

Justice Firestone dated July 16, 2014 (the “Interim Order”); 

3. An Order that the determination of the appropriate sanction for Brandon Moyse’s contempt 

be determined by another Judge of the Superior Court of Justice; 

4. An award of costs of the motion below and this appeal; and 

5. Such further and other relief as counsel may advise and this Honourable Court deems just. 
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THE GROUNDS OF APPEAL are as follows: 

A. Background to this Action 

1. The Appellant (“Catalyst”) is a corporation with its head office located in Toronto, 

Ontario. Catalyst is a world leader in the field of investments in distressed and undervalued 

Canadian situations for control or influence, known as “special situations investments for control”. 

2. The Respondent West Face Capital Inc. (“West Face”) is a Toronto-based private equity 

corporation with assets under management of approximately $2.5 billion. In December 2013, West 

Face formed a credit fund for the purpose of competing directly with Catalyst in the special 

situations investments industry. 

3. The Respondent Brandon Moyse (“Moyse”) was an investment analyst at Catalyst from 

November 2012 to June 22, 2014.  

4. On May 26, 2014, Moyse informed Catalyst of his intention to resign from Catalyst and to 

commence employment at West Face prior to the expiry of a non-competition clause in his 

employment agreement with Catalyst (the “Non-Competition Covenant”). 

5. On June 23, 2014, Moyse began working for West Face, in breach of the Non-Competition 

Covenant. 

6. Shortly thereafter, Catalyst commenced this action and brought an urgent motion for 

injunctive relief seeking, among other things, preservation of documents and enforcement of the 

Non-Competition Covenant. 
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B. The Interim Order 

7. On June 30, 2014, the parties attended Motion Scheduling Court to schedule the return of 

Catalyst’s motion for interim relief. At this attendance, the Defendants’ counsel agreed to preserve 

the status quo with respect to relevant documents in the Defendants’ power, possession or control 

pending the return of the interim injunction motion on July 16, 2014. 

8. On July 16, 2014, at the hearing of Catalyst’s motion for interim relief, the parties 

consented to the Interim Order, pursuant to which, among other things: 

(a) The Respondents were ordered to preserve and maintain all records in their 

possession, power or control, whether electronic or otherwise, that relate to 

Catalyst, and/or relate to their activities since March 27, 2014, and/or relate to or 

are relevant to any of the matters raised in Catalyst’s action against the 

Respondents; and 

(b) Moyse was ordered to turn over his personal computer and electronic devices (the 

“Devices”) for the creation of a forensic image the data stored on the Devices (the 

“Images”), to be held in trust by his counsel pending the outcome of the motion for 

interlocutory relief. 

C. Moyse’s Contempt of the Interim Order 

9. Catalyst’s motion for interlocutory relief was heard on October 27, 2014. On November 

10, 2014, Justice Lederer of the Superior Court of Justice released his decision in Catalyst’s 

motion for interlocutory relief to prevent Moyse from working at West Face prior to the expiry of 

the Non-Competition Covenant and to authorize an ISS to review the Images. 
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10.  On February 17, 2015, the ISS delivered a its report (the “ISS Report”) to counsel for 

Catalyst and Moyse. 

11. The ISS Report revealed, among other things, that on July 16, 2014, at 8:53 a.m., 

approximately one hour before the commencement of Catalyst’s motion for interim relief, Moyse 

installed a software programme entitled “Advanced System Optimizer 3”. Advanced System 

Optimizer 3 includes a feature named “Secure Delete”, which is said to permit a user to delete and 

over-write to military-grade security specifications data so that it cannot be recovered by forensic 

analysis. 

12. Between July 16 and July 18, 2014, counsel for the parties exchanged correspondence 

regarding the retainer of the forensic expert for the purpose of creating the Images. On Friday, July 

18, 2014, H&A eDiscovery Inc. (“H&A”) was retained to create the Images. The parties agreed 

that Moyse’s Devices would be delivered to H&A on Monday, July 21, 2014. 

13. On Sunday, July 20, 2014, at 8:09 p.m., Moyse ran the Secure Delete programme on his 

personal computer. The date and time of this activity is recorded through the creation of a folder 

entitled “Secure Delete” on Moyse’s computer. 

14. In addition, Moyse admits that on July 20, 2014, he deleted his Internet browsing history 

from his personal computer. Moyse’s browsing history would have included information related to 

his conduct while employed at the Appellant and/or with respect to issues raised in this action. 

15. As a result of Moyse’s conduct, it is impossible to know for sure what information, files 

and/or folders he deleted on July 20, 2014.  
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16. By intentionally deleting data from his computer, contrary to the express terms of the 

undertaking given to the Court on June 30, 2014 and the terms of the Interim Order, Moyse acted 

in contempt of Court. 

17. The destruction of evidence caused by Moyse’s breach of the Interim Order has prejudiced 

Catalyst’s ability to obtain a fair trial of its claim on the merits. 

18. The Interim Order with which Moyse intentionally did not comply clearly stated what was 

required of him and in particular Moyse knew that the use of the Secure Delete software 

programme and deletion of his Internet browsing history on July 20, 2014, was a breach of the 

Interim Order. 

19. It is impossible for Moyse to purge his contempt. The data he deleted can never be 

recovered. 

20. Through his intentional conduct, Moyse has blatantly and intentionally disrespected this 

Court’s Order and has demonstrated a pronounced disdain for the legal system and the courts.  

21. Moyse has materially impaired and frustrated the ISS process ordered by Justice Lederer 

on November 10, 2014. The purpose of Interim Order and the ISS process was to determine 

through a forensic analysis of the Devices whether, among other things, Moyse had communicated 

Catalyst’s Confidential Information to West Face. By “scrubbing” data from his computer the 

night before he was to deliver it to H&A, Moyse knowingly rendered the forensic analysis largely 

useless. 
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22. As a result of Moyse’s wrongful conduct, the only source of evidence of potential 

communications between Moyse and West Face of Catalyst’s Confidential Information now 

resides on West Face’s computers and devices. 

D. Appeal of the Contempt Decision 

23. The motion judge erred in dismissing the Appellant’s motion for a declaration that Moyse 

acted in contempt of the Interim Order: 

(a) The motion judge erred in interpreting the Interim Order to mean that “activities 

that relate to [the Respondents’] activities since March 27, 2014 was not intended 

to encompass all of the Respondents’ activities, and/or that if this was the intended 

meaning, then the Interim Order was ambiguous. 

(b) The motion judge erred in concluding that there was no evidence to establish, 

beyond a reasonable doubt, that Moyse deleted relevant information as a result of 

deleting his personal browsing history and then running a registry cleaner to delete 

traces of his Internet searches. 

(c) In particular, the motion judge erred in concluding that the Appellant could only 

speculate that information deleted from Moyse’s computer included evidence of 

Moyse’s activities related to his conduct while employed at the Appellant and/or 

with respect to issues raised in this action. 

(d) In addition, the motion judge erred in concluding that, even if Moyse had acted in 

contempt of the Interim Order, it was appropriate to exercise his discretion to 

decline to make a finding of contempt. Such discretion is limited to situations 
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where a finding of contempt would impose an injustice in the circumstances of the 

case, and is not available in situations where a party’s acts in violation of an order 

make subsequent compliance impossible. 

E. Appeal of the ISS Decision 

24. The motion judge erred in dismissing the Appellant’s motion to create forensic images of 

the electronic images belonging to the principals of West Face and for the appointment of an ISS to 

review those images. 

25. Justice Lederer had already determined that it was appropriate to authorize an ISS to 

review the Images of Moyse’s devices prior to the discovery process in this Action. 

26. As a result of Moyse’s conduct, described above, the ISS’s review of Moyse’s devices was 

tainted in a manner unanticipated by Justice Lederer. 

27. The creation of forensic images of West Face’s devices for review of an ISS prior to the 

discovery process in this Action is necessary to give effect to the Order of Justice Lederer, from 

which leave to appeal was unsuccessfully sought by the Respondents. 

28. The motion judge erred by failing to consider the need to create the Images of West Face’s 

devices and for an ISS review in order to give effect to the Order of Justice Lederer in this Action. 

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS: (State the basis for the 

appellate court's jurisdiction, including (i) any provision of a statute or regulation establishing jurisdiction, (ii) whether the order 

appealed from is final or interlocutory, (iii) whether leave to appeal is required  

1. Sections 6(1)(b) and 6(2) of the Courts of Justice Act, R.S.O. 1990, c. C-43; 

2. The Order of Justice Glustein dismissing the Plaintiff’s contempt motion is final; 
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3. The Order of Justice Glustein dismissing the Plaintiff’s motion for an ISS is an 

interlocutory order in the same proceeding as the contempt motion, which lies to and is taken to the 

Court of Appeal; and 

4. Leave to appeal is not required. 
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Tel: (416) 646-4314 
Fax: 416-646-4301 
Kristian Borg-Olivier  LSUC#: 53041R 
Tel: (416) 646-7490 
Fax: 416-646-4301 
 
Lawyers for the Defendant/Respondent, 
Brandon Moyse 
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Barristers and Solicitors 
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Matthew Milne-Smith  LSUC#: 44266P 
Tel: (416) 863-0900 
Fax: (416) 863-0871 
Andrew Carlson  LSUC#: 58850N 
Tel: (416) 863-0900 
Fax: 416-863-0871 
 
Lawyers for the Defendant/Respondent, 
West Face Capital Inc. 
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July 24, 2015

VIA EMAIL

Andrew Winton
Lax O'Sullivan Scott Lisus LLP
145 King Street West, Suite 2750
Toronto, ON M5H 1J8

Dear Mr. Winton:

Kris Borg-Olivier
T 416.646.7490 Asst 416.646.7435
F 416.646.4301
E kris.borg-olivier@paliareroland.com

www.paliareroland.com 

File 23622

Re: The Catalyst Capital Group Inc. v. Brandon Moyse et al.
Court File No. CV-14-507120

We have received your client's notice of appeal to the Court of Appeal purporting
to appeal the Order of Justice Glustein dated July 7, 2015, which dismissed your
client's motion to have Mr. Moyse found in contempt of court (the "Orden,.

The notice of appeal states that the Order is final, and that therefore an appeal
lies to the Court of Appeal pursuant to s. 6(1)(b) and 6(2) of the Courts of Justice
Act.

This is not correct in law. The Order is interlocutory, not final: Simmonds v.
Simmonds, [2013] O.J. No. 4680 (C.A.). I have enclosed a copy of the decision
for your reference.

An appeal of the Order only lies to the Divisional Court, with leave, pursuant to s.
19(1)(b) of the Courts of Justice Act and rule 62.02 of the Rules of Civil
Procedure. The Court of Appeal has no jurisdiction to hear the appeal.

If your client withdraws the notice of appeal within five business days, Mr. Moyse
will not seek costs against your client. If your client does not do so, we will bring
a motion to strike the notice of appeal, and will rely on this letter to seek
substantial indemnity costs on success of that motion.

Yours very truly,
PALIARE ROLAND ROSENBERG ROTHSTEIN LLP

Kris Borg-Olivier

Encl.

c: Matthew Milne-Smith / Andrew Carlson

PALIARE ROLAND ROSENBERG ROTHSTEIN LLP

155 WELLINGTON STREET WEST 35TH FLOOR TORONTO ONTARIO M5V 3H1 T 416.646.4300
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Case Name:

Simmonds v. Simmonds

Between
Garfield Simmonds, Applicant (Appellant), and

Michelle Simmonds, Respondent (Respondent in Appeal)

[2013] O.J. No. 4680

2013 ONCA 479

117 O.R. (3d) 479

Docket: C56555

Ontario Court of Appeal
Toronto, Ontario

A. Hoy A.C.J.O., K.N. Feldman and J.M. Simmons JJ.A.

Heard: July 5, 2013.
Oral judgment: July 5, 2013.
Released: July 16, 2013.

(6 paras.)

Family law -- Maintenance and support -- Practice and procedure -- Courts -- Jurisdiction --
Contempt -- Orders -- Interim or interlocutory orders -- Appeals and judicial review -- Appeal by
husband from dismissal of motion for a finding wife was in contempt for failing to comply with
court order dismissed -- Motion judge found wife complied with order that required her to provide
disclosure in respect of her income loss claim arising from motor vehicle accident that occurred in
2004 -- Court lacked jurisdiction as motion judge's order was interlocutory and not binding on trial
judge.

Appeal From:

On appeal from the order of Justice E. Ria Tzimas of the Superior Court of Justice, dated January
22, 2013.
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Counsel:

Peter M. Callahan, for the appellant.

Orlando da Silva Santos, for the respondent.

ENDORSEMENT

The judgment of the Court was delivered by

1 THE COURT (orally):-- The appellant appeals the January 22, 2013 order of the motion judge
dismissing his motion for a finding that the respondent was in contempt of court because she had
failed to comply with the August 3, 2012 order of Mossip J. requiring her to provide specified
disclosure in respect of her income loss claim arising from the motor vehicle accident that occurred
in 2004.

2 The motion judge reviewed the materials that had been provided and found that the respondent
had complied with the order of Mossip J. and provided all relevant disclosure.

3 The appellant relies on Pimiskern v. Brophey, [2013] O.J. No. 505 to argue that an order
dismissing a motion for contempt is a final order.

4 The respondent concedes that an order finding contempt is a final order but argues that because
the motion judge dismissed the motion for contempt, the motion judge's order is interlocutory and
not binding on the trial judge, and that an appeal accordingly does not lie to this court.

5 We agree with the respondent and reject the conclusion reached in Pimiskern.

6 This appeal is accordingly dismissed for lack of jurisdiction. Costs are fixed in the amount of
$3,500 all inclusive.

A. HOY A.C.J.O.
K.N. FELDMAN J.A.
J.M. SIMMONS J.A.

cp/e/q1jel/q1rdp/q1m11/q1pmg/q1hcs
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155 Wellington Street West 

Toronto ON M5V3J7 

dwpv.com 

July 24, 2015 Matthew Milnc-Smith 

T 416.863.0900 

F 416 863 0871 

mmilnc-smith@dwpY.com 

File No. 250486 

WITH PREJUDICE 

BY E-MAIL 

Andrew Winton / Rocco Di Pucchio 
Lax O'Sullivan Scott Lisus 
145 King St, West, Suite 2750 
Toronto, ON M5H 1J8 

RE: The Catalyst Capital Group Inc. v. Moyse et. al. (Court File No. CV-14-507120) 

Dear Andrew and Rocco: 

We have reviewed your client's Notice of Appeal and Appellant's Certificate served July 22, 
2015, as well as Mr. Borg-Olivier's letter of today's date and the 2013 Simmonds v. Simmonds 
decision of the Court of Appeal enclosed therein. 

First, we note that Catalyst's Notice of Appeal recognizes that Justice Glustein's dismissal of the 
relief sought against West Face is an interlocutory order, as opposed to a final one, for the 
purposes of determining appeal routes. Second, we agree with Mr. Borg-Olivier that Justice 
Glustein's dismissal of Catalyst's motion for contempt against Mr. Moyse is also interlocutory. 
Therefore, no appeal of Justice Glustein's Order lies to the Court of Appeal, and section 6(2) of 
the Courts of Justice Act has no application to the appeal of the relief sought against West Face. 
Rather, as noted by Mr. Borg-Olivier, any appeal of the Order lies to the Divisional Court, with 
leave, pursuant to section 19(l)(b) of the Courts of Justice Act and Rule 62.02 of the Rules of 
Civil Procedure. 

In light of the foregoing, we agree that the Court of Appeal has no jurisdiction to hear the appeal. 
If Catalyst withdraws the Notice of Appeal within five business days, West Face will not seek 
costs against it. If not, West Face will join and/or support Mr. Moyse in the motion to strike the 
Notice of Appeal, and will seek substantial indemnity costs against Catalyst on success of that 
motion. 

3238995 DAVIES WARD PHILLIPS &VINEBERG LIP 
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Yours very truly, 

DAVIES WARD PHILLIPS & VINEBERG LLP 

MMS/ 

cc Andrew Carlson, Kris Borg-Olivier, Rob Centa 

3238995 DAVIES WARD PHILLIPS &. VINEBERG UP 
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Court of Appeal File No.: C60799/M45387 
Superior Court File No.: CV-14-507120 

COURT OF APPEAL FOR ONTARIO 

B E T W E E N :  

THE CATALYST CAPITAL GROUP INC. 

Plaintiff 
(Appellant/Responding Party) 

- and -

BRANDON MOYSE and WEST FACE CAPITAL INC. 

Defendants 
(Respondents/Moving Parties) 

FACTUM OF THE MOVING PARTY DEFENDANT (RESPONDENT) 
WEST FACE CAPITAL INC. 

(MOTION TO QUASH APPEAL) 

DAVIES WARD PHILLIPS & VINEBERG LLP 
155 WELLINGTON STREET WEST 
TORONTO ON M5V 3J7 

Matthew Milne-Smith LSUC #44266P 
Andrew Carlson LSUC #55850N 
Tel: 416.863.0900 
Fax:416.863.0871 

Lawyers for the Defendant (Respondent), West 
Face Capital Inc. 
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TO: LAX O'SULLIVAN SCOTT Lisus LLP 
Suite 2750 
145 King Street West, 
Toronto, ON M5H 1J8 

Rocco DiPucchio / Andrew Winton 
Tel: 416.598.1744 
Fax: 416.598.3730 

Lawyers for the Plaintiff (Appellant), 
The Catalyst Capital Group Inc. 

AND TO: PALIARE ROLAND LLP 
35th Floor 
155 Wellington Street West 
Toronto, ON M5V3H1 

Robert Centa / Kristian Borg-Olivier / Denise Cooney 
Tel: 416.646.4300 
Fax: 416.646.4301 

Lawyers for the Defendant (Respondent), 
Brandon Moyse 
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PART I - OVERVIEW 

1. A motion for an interlocutory injunction is by definition interlocutory and not final. 

To prevent unnecessary appeals from grinding actions to a halt, leave to appeal to the 

Divisional Court is required. The Plaintiff, however, has tried to leapfrog directly to the 

Court of Appeal without seeking or obtaining leave. This Court should quash the 

Plaintiff's Notice of Appeal for want of jurisdiction. 

2. Catalyst's Notice of Appeal explicitly concedes that Justice Glustein's dismissal 

of the relief Catalyst sought against West Face (the "West Face Order") is an 

interlocutory order, not a final one. Catalyst claims jurisdiction in this Court solely by 

"piggybacking" the West Face appeal on to the appeal of its dismissed contempt motion 

against Mr. Moyse (the "Moyse Order"), which Catalyst claims lies to this Court. As a 

result, if the Moyse Order is also interlocutory, Catalyst has implicitly conceded that this 

Court has no jurisdiction over the appeal of the West Face Order. 

3. West Face adopts and relies upon the submissions of Mr. Moyse that the Moyse 

Order is interlocutory. If those submissions are accepted, then West Face's additional 

submissions need not be considered. 

4. Moreover, even if the Moyse Order were final (which is denied), Catalyst's 

reliance on section 6(2) of the Courts of Justice Act is misplaced and the appeal of the 

West Face Order must be quashed in any event. Section 6(2) only allows appeals of 

interlocutory orders to be taken to this Court once leave to appeal to the Divisional 

Court has been granted. Catalyst has neither sought nor obtained leave to appeal. 
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5. Furthermore, and in the alternative, section 6(2) is discretionary, and this Court 

should exercise its discretion to not hear the appeal of the West Face Order. 

6. In sum, Catalyst's appeal of the West Face Order lies to the Divisional Court, 

with leave, pursuant to section 19(1 )(b) of the Courts of Justice Act and Rule 62.02 of 

the Rules of Civil Procedure. The purported appeal to this Court should be quashed. 

PART II - THE FACTS 

7. The Plaintiff, The Catalyst Capital Group Inc., brought a motion in the Superior 

Court of Justice (Court File No.: CV-14-507120) for three exceptional remedies against 

the Defendants:1 

(a) first, an interlocutory injunction prohibiting the Defendant West Face 

Capital Inc. from voting its 35% share interest in WIND Mobile pending a 

determination of the issues raised in the action (the "Voting Injunction"); 

(b) second, an interlocutory order authorizing an Independent Supervising 

Solicitor (an "ISS") to create and review forensic images of West Face's servers 

and the electronic devices used by five individuals at West Face, at the expense 

of Mr. Moyse and West Face, to take place before discovery (the "Imaging 
Order"; the West Face Order dismissed Catalyst's motion for the Voting 

Injunction and the Imaging Order); and 

(c) third, an Order that Mr. Moyse was in contempt of the interim consent 

Order of Justice Firestone dated July 16, 2014 (the "Contempt Order")2 

See paragraph 1 of the Endorsement of Justice Glustein dated July 7, 2015 (the 
"Endorsement"), Brandon Movse's Motion Record. Tab 3. 
In fact, the relief sought by Catalyst against both West Face and Mr. Moyse in its Amended 
Notice of Motion was even more expansive. Catalyst narrowed its requests for relief to the 
Orders set out above only in its factum, after extensive affidavit evidence and cross-examination. 
See Catalyst's Amended Notice of Motion dated February 6, 2015, Brandon Movse's Motion 
Record. Tab 5. 
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8. The Honourable Justice Glustein heard Catalyst's motion on July 2, 2015, and on 

July 7, 2015 His Honour released reasons dismissing Catalyst's motion in its entirety 

(the "Endorsement").3 

9. Catalyst served its Notice of Appeal on July 22, 2015,4 purporting to appeal the 

West Face Order directly to the Court of Appeal, on the basis of sections 6(1 )(b) and 

6(2) of the Courts of Justice Act5 Catalyst is not appealing Justice Glustein's dismissal 

of the Voting Injunction, but only the Imaging Order. However, Catalyst has never 

sought leave to appeal the dismissal of the Imaging Order. 

10. Subsequently, on August 26, 2015, Justice Glustein released his Costs 

Endorsement, pursuant to which he ordered Catalyst to pay West Face and Mr. Moyse 

costs of $90,000 and $70,000, respectively, within 30 days. 

PART III - ISSUES AND THE LAW 

11. There are three issues on this motion: 

(a) first, whether the Moyse Order is interlocutory, in which case the entire 

appeal must be quashed and the next two questions need not be considered; 

(b) second, does this Court lack jurisdiction to hear Catalyst's appeal of the 

West Face Order6 pursuant to section 6(2) of the Courts of Justice Act, 

(c) third, even if this Court could assume jurisdiction to hear the appeal, 

whether it should exercise its discretion not to do so. 

Endorsement, Brandon Movse's Motion Record. Tab 3. See also the Order of Justice Glustein 
dated July 7, 2015 (the "Order"), Brandon Movse's Motion Record. Tab 2. 
Notice of Appeal of Catalyst dated July 22, 2015 Brandon Movse's Motion Record. Tab 7. 
Notice of Appeal of Catalyst, at pp. 8-9, Brandon Movse's Motion Record. Tab 7. 
Recognizing in this context that Catalyst purports to appeal only the dismissal of the Imaging 
Order, not the Voting Injunction. 
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12. For the reasons set out below, West Face respectfully submits that the answer to 

these questions is "yes". West Face adopts and relies on Mr. Moyse's submissions on 

the first issue. 

A. This Court Does Not Have Jurisdiction to Hear the Appeal 

13. Even if the Moyse Order were interlocutory, this Court does not have jurisdiction 

to hear Catalyst's appeal of the West Face Order under section 6(2) of the Courts of 

Justice Act. An appeal of the West Face Order only "lies to the Divisional Court" within 

the meaning of section 6(2) once leave to appeal that Order has been granted, and 

Catalyst has not been granted leave to appeal the West Face Order. 

14. Generally, appeals of interlocutory orders of judges lie to the Divisional Court, 

with leave, pursuant to section 19(1 )(b) of the Courts of Justice Act. This section 

provides:7 

Divisional Court jurisdiction 

19. (1) An appeal lies to the Divisional Court from, 

(b) an interlocutory order of a judge of the Superior Court of Justice, with 
leave as provided in the rules of court; 

15. In order to avoid section 19(1 )(b), Catalyst purports to appeal both the Moyse 

Order and the West Face Order to the Court of Appeal, on the basis of sections 6(1 )(b) 

and 6(2) of the Courts of Justice Act. Those sections provide:8 

Court of Appeal jurisdiction 

6. (1) An appeal lies to the Court of Appeal from, 

7 Courts of Justice Act, R.S.O. 1990, c. C.43, s. 19(1)(b). 
8 Courts of Justice Act, R.S.O. 1990, c. C.43, ss. 6(1 )(b) and 6(2). 
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(b) a final order of a judge of the Superior Court of Justice, except an 
order referred to in clause 19(1)(a) or an order from which an appeal lies 
to the Divisional Court under another Act; 

Combining of appeals from other courts 

(2) The Court of Appeal has jurisdiction to hear and determine an appeal 
that lies to the Divisional Court or the Superior Court of Justice if an 
appeal in the same proceeding lies to and is taken to the Court of Appeal. 

16. In relying on these provisions, Catalyst explicitly recognized that the West Face 

Order is an interlocutory order for the purposes of determining appeal routes. Indeed, in 

its Notice of Appeal, Catalyst stated: 

The Order of Justice Glustein dismissing the Plaintiff's motion for an ISS 
is an interlocutory order in the same proceeding as the contempt 
motion, which lies to and is taken to the Court of Appeal;9 [emphasis 
added] 

17. For the reasons set out in Mr. Moyse's factum, the appeal of the Moyse Order 

does not lie to the Court of Appeal. However, even if it did, this Court would still have 

no jurisdiction under section 6(2) of the Courts of Justice Act to hear the appeal of the 

interlocutory West Face Order, because Catalyst has not obtained leave to appeal. 

18. As very recently confirmed by this Court in the 2015 decision of Waldman v. 

Thomson Reuters Canada Ltd.: 

Notice of Appeal of Catalyst, Brandon Moyse's Motion Record, Tab 7. As an aside, we note that 
even if Catalyst had not conceded this point, there is no doubt that the West Face Order is 
interlocutory. Catalyst's motion for the Imaging Order was in the nature of an Anton Piller 
injunction or a premature motion under Rule 30.06 (Justice Glustein made no finding as to 
whether the onerous test for an Anton Piller order applied because he agreed with West Face 
that even under the lower Rule 30.06 threshold, Catalyst's motion failed: See paragraph 43 of 
the Endorsement). Anton Piller motions and motions under Rule 30.06 are interlocutory. See, for 
example, Ontario Realty Corp. v. P. Gabriele & Sons Ltd., [2001] O.J. No. 477 (Div. Ct.), West 
Face's Book of Authorities, Tab 8, in which the defendants properly sought leave to appeal to the 
Divisional Court from a decision granting an Anton Piller Order (pursuant to Rule 19(1 )(b) of the 
Courts of Justice Act), and Leduc v. Roman, [2009] O.J. No. 681 (S.C.J.), West Face's Book of 
Authorities, Tab 6, in which a master's order dismissing a Rule 30.06 motion was appealed to a 
single judge of the Superior Court (pursuant to section 17(a) of the Courts of Justice Act, which 
provides that an appeal lies to the Superior Court of Justice from an interlocutory order of a 
master). 
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An appeal from an interlocutory order only "lies to the Divisional 
Court" within the meaning of s. 6(2) once leave to appeal that order 
has been granted: ... If the motion judge's order refusing to approve the 
settlement agreement was interlocutory, then this court still would not 
have jurisdiction to hear the appeal from that order under s. 6(2) of the 
CJA unless and until the appellant obtained leave to appeal to the 
Divisional Court. Only then could the appellant bring a motion, under s. 
6(3) of the CJA to transfer that appeal to this court. Section 6(3) of the 
CJA provides that: 

The Court of Appeal may, on motion, transfer an appeal that 
has already been commenced in the Divisional Court or the 
Superior Court of Justice to the Court of Appeal for the 
purpose of subsection (2).10 [emphasis added] 

19. In other words, Catalyst was required to first seek and obtain leave to appeal the 

West Face Order before it could then invoke section 6(2). 

20. This Court has applied the foregoing principle repeatedly dating back to the 1993 

decision of Albert v. Spiegel.11 As explained in Albert, under section 19(1 )(b) of the 

Courts of Justice Act and Rule 62.02(1), appeals of interlocutory orders can only be 

made with leave from a judge of the Superior Court of Justice other than a judge who 

made the interlocutory order.12 Section 6(2) of the Courts of Justice Act does not give 

the Court of Appeal the jurisdiction or authority to either grant such leave or otherwise 

Waldman v. Thomson Reuters Canada Ltd., [2015] O.J. No. 395 at para. 17 (C.A.) [Waldman], 
West Face's Book of Authorities. Tab 9. 
See Albert v. Spiegel, [1993] O.J. No. 1562 (C.A.) [Albert], West Face's Book of Authorities. Tab 
2; Merling v. Southam Inc., [2000] O.J. No. 123 (C.A.), West Face's Book of Authorities. Tab 7; 
Cole v. Hamilton (City), [2002] O.J. No. 4688 (C.A.), West Face's Book of Authorities, Tab 4; and 
Diversitel Communications Inc. v. Glacier Bay Inc., [2004] O.J. No. 10 (C.A.) [Diversitel], West 
Face's Book of Authorities. Tab 5. See also 813302 Ontario Ltd. v. 815970 Ontario Inc., [1996] 
O.J. No. 4531 (C.A.), West Face's Book of Authorities. Tab 1. 
Pursuant to Rule 62.02(1.1), in Toronto, motions for leave to appeal are heard by a judge of the 
Divisional Court sitting as a judge of the Superior Court of Justice. Rules of Civil Procedure, 
R.R.0. 1990, Reg. 194, R. 62.02(1) & (1.1). 
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ignore that essential pre-requisite.13 In short, this Court cannot grant Catalyst the leave 

it requires. 

21. This Court's decision in Diversitel Communications Inc. v. Glacier Bay Inc. is 

particularly relevant to this motion. In Diversitel, the appellant, Glacier Bay, brought a 

motion for the production of documents by the respondent, Diversitel. Diversitel brought 

a cross-motion for summary judgment. The motions judge dismissed Glacier Bay's 

motion for the production of documents and, at the same time, allowed Diversitel's 

cross-motion (thereby rendering judgment in favour of Diversitel and dismissing Glacier 

Bay's counterclaim). Glacier Bay then sought to appeal, to the Court of Appeal, both 

the final order granting judgment against it and dismissing its counterclaim, and the 

interlocutory order of the motions judge dismissing its motion for the production of 

documents, without having obtained leave to appeal the interlocutory order. Diversitel 

brought a motion for an order quashing that part of the appeal which related to the 

motions judge's refusal to order the production of documents. In allowing Diversitel's 

motion, this Court stated: 

The decision of the motions judge refusing to order the production of 
documents is clearly interlocutory and leave to appeal must be obtained 
from a judge of the Divisional Court pursuant to s. 19(1 )(b) of the Courts of 
Justice Act, R.S.O. 1990, c. C.43 even though the appellant has a right of 
appeal to this court on the judgment and the dismissal of the counter­
claim. If the Divisional Court grants leave then the appellant may bring a 
motion pursuant to s. 6(2) of the Courts of Justice Act for an order 
directing that the productions issue be heard with the appeal related to the 
judgment in the action and the dismissal of the counter-claim... I would 
therefore quash that part of the appeal which relates to the productions 
• 14 issue. 

Albert, supra note 11 at para. 5, West Face's Book of Authorities. Tab 2. 
Diversitel, supra note 11 at para. 6, West Face's Book of Authorities, Tab 5. 
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22. The strictness of the rule that leave must have been previously obtained before 

section 6(2) can apply is intentional and important. If this rule did not exist, a litigant 

could obtain an unfair advantage by effectively bypassing the important threshold test 

necessary for obtaining leave to appeal. The rule's importance is evident from 

Waldman itself, in which this Court quashed the appeal despite the fact that both the 

appellant and the respondent were allied in interest and argued in favour of this Court's 

jurisdiction.15 

23. In sum, even if Catalyst could satisfy the first requirement of section 6(2) - that 

"an appeal in the same proceeding" as the West Face Order "lies to and is taken to the 

Court of Appeal" (which is denied for the reasons set out above) - Catalyst has not 

satisfied the second requirement of section 6(2). It must first obtain leave to appeal 

pursuant to section 19(1 )(b) of the Courts of Justice Act and Rule 62.02 of the Rules of 

Civil Procedure. 

B. In the Alternative, this Court Should Exercise its Discretion Not to Hear the 
Appeal 

24. Even if this Honourable Court could assume jurisdiction to hear the appeal of the 

West Face Order on the basis that the order with respect to Mr. Moyse is final, and not 

interlocutory (which is denied for the reasons set out above), it should exercise its 

discretion not to do so. 

25. In the 2013 decision of Cavanaugh v. Grenville Christian College, this Court 

confirmed that the jurisdiction to combine appeals under section 6(2) of the Courts of 

Justice Act is discretionary, not mandatory. The Court noted that while the purposes of 

15 Waldman, supra note 10 at paras. 1-3 and 25, West Face's Book of Authorities, Tab 10. 
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section 6(2) include to promote consistent results, decrease costs, and use judicial 

resources efficiently, there will be cases when "factors relevant to the administration of 

justice" override the efficiencies achieved by combing appeals.16 

26. Indeed, the Court held that Cavanaugh was one such case, and refused to hear 

the appeal of an interlocutory order even though it had jurisdiction to hear the appeal of 

a final order made in the same proceeding. The Court reasoned that, in the 

circumstances of that case, there was "little to be gained by joinder", because there was 

"no risk of inconsistent results and very little overlap in the matters to be addressed on 

the two appeals".17 

27. The Court's reasoning in Cavanaugh applies to Catalyst's dual appeals of the 

Moyse Order and the West Face Order. The motion for (and the appeal of) the Moyse 

Order depends solely on whether Mr. Moyse acted in contempt of the previous interim 

Order of Justice Firestone by: (i) deleting his personal web browsing history; and (ii) 

buying and allegedly using "scrubbing" software. As is apparent from Justice Glustein's 

Endorsement, West Face had no involvement in Mr. Moyse's browsing or scrubbing 

history. 

28. Conversely, the West Face Order turned on whether there was any evidence that 

West Face attempted to destroy evidence or otherwise evade its discovery obligations. 

The determination of Catalyst's motion for the West Face Order had nothing to do with 

whether Mr. Moyse acted in contempt of the previous Order of Justice Firestone. 

16 

17 

Cavanaugh v. Grenville Christian College, [2013] O.J. No. 1007 at paras. 86-87 (C.A.) 
[Cavanaugh], West Face's Book of Authorities. Tab 3. 
Cavanaugh, supra note 16 at para. 88, West Face's Book of Authorities. Tab 3. 
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29. Catalyst's argument that the two orders are linked is further undermined by its 

own conduct. When Catalyst initially launched its motion in January 2015, it sought 

relief against West Face only, and the grounds for such relief (as stated in Catalyst's 

original Notice of Motion) did not include any allegation of contempt by Mr. Moyse. In 

other words, Catalyst itself believed that it had grounds to seek the West Face Order 

independent of any alleged contempt by Mr. Moyse. Catalyst only amended its Notice 

of Motion in February 2015 to add the allegations of contempt against Mr. Moyse.18 

30. In short, Catalyst's appeals of the orders sought against the two Respondents 

are completely distinct. They are based on different facts and different law. There 

would be little to nothing gained by hearing the two appeals together. 

31. On the other hand, scarce judicial resources will be wasted if Catalyst is 

permitted to circumvent the important step of obtaining leave. Catalyst has not proven: 

(a) that there is a conflicting decision and that it is desirable that leave to appeal be 

granted; nor (b) that there is good reason to doubt the correctness of Justice Glustein's 

decision and that the proposed appeal involves matters of importance that transcend 

the interests of the parties such that leave to appeal should be granted.19 Until Catalyst 

can prove that it can meet this conjunctive test, then by definition Catalyst's motion is 

not worthy of consideration on appeal. 

See Catalyst's Notice of Motion dated January 13, 2015, Brandon Movse's Motion Record. Tab 4; 
and Catalyst's Amended Notice of Motion dated February 6, 2015, Brandon Movse's Motion 
Record. Tab 5. 
Rule 62.02(4) provides that leave to appeal "shall not be granted" unless these grounds are met. 
See Rules of Civil Procedure, R.R.O. 1990, Reg. 194, R. 62.02(4). 
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C. Conclusion 

32. The Court of Appeal has no jurisdiction to hear the appeal of the West Face 

Order. Because the Moyse Order and the West Face Order are both interlocutory, any 

appeal of either or both of them lies to the Divisional Court, with leave, pursuant to 

section 19(1 )(b) of the Courts of Justice Act and Rule 62.02 of the Rules of Civil 

Procedure. 

PART IV - ORDER REQUESTED 

33. West Face respectfully requests that Catalyst's Notice of Appeal be quashed, 

with costs on a substantial indemnity basis. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of September, 2015. 

Matthew Milne-Smith 
DAVIES WARD PHILLIPS & VINEBERG LLP 

Lawyer for the Moving Party Defendant 
(Respondent), West Face Capital Inc. 

Andrew Carlson ^ 
DAVIES WARD PHILLIPS & VINEBERG LLP 

Lawyer for the Moving Party Defendant 
(Respondent), West Face Capital Inc. 
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SCHEDULE"B" 
RELEVANT STATUTES 

Courts of Justice Act, R.S.O. 1990, Ch. C.43. 

Court of Appeal jurisdiction 
6. (1) An appeal lies to the Court of Appeal from, 

(a) an order of the Divisional Court, on a question that is not a question of fact alone, with 
leave of the Court of Appeal as provided in the rules of court; 

(b) a final order of a judge of the Superior Court of Justice, except an order referred to in 
clause 19 (1) (a) or an order from which an appeal lies to the Divisional Court under 
another Act; 

(c) a certificate of assessment of costs issued in a proceeding in the Court of Appeal, on an 
issue in respect of which an objection was served under the rules of court. R.S.O. 1990, 
c. C.43, s. 6 (1); 1994, c. 12, s. 1; 1996, c. 25, s. 9 (17). 

Combining of appeals from other courts 
(2) The Court of Appeal has jurisdiction to hear and determine an appeal that lies to the 

Divisional Court or the Superior Court of Justice if an appeal in the same proceeding lies to and 
is taken to the Court of Appeal. R.S.O. 1990, c. C.43, s. 6 (2); 1996, c. 25, s. 9 (17). 

Idem 
(3) The Court of Appeal may, on motion, transfer an appeal that has already been 

commenced in the Divisional Court or the Superior Court of Justice to the Court of Appeal for 
the purpose of subsection (2). R.S.O. 1990, c. C.43, s. 6 (3); 1996, c. 25, s. 9 (17). 

Appeals to Superior Court of Justice 
17. An appeal lies to the Superior Court of Justice from, 

(a) an interlocutory order of a master or case management master; 

(b) a certificate of assessment of costs issued in a proceeding in the Superior Court of 
Justice, on an issue in respect of which an objection was served under the rules of 
court. R.S.O. 1990, c. C.43, s. 17; 1996, c. 25, ss. 1 (1), 9 (17). 

Divisional Court jurisdiction 
19. (1) An appeal lies to the Divisional Court from, 

(a) a final order of a judge of the Superior Court of Justice, as described in subsections 
(1.1) and (1.2); 

(b) an interlocutory order of a judge of the Superior Court of Justice, with leave as provided 
in the rules of court; 

(c) a final order of a master or case management master. 2006, c. 21, Sched. A, s. 3. 
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Rules of Civil Procedure, R.S.0.1990, Reg. 194 

WHERE AFFIDAVIT INCOMPLETE OR PRIVILEGE IMPROPERLY CLAIMED 
30.06 Where the court is satisfied by any evidence that a relevant document in a party's 

possession, control or power may have been omitted from the party's affidavit of documents, or 
that a claim of privilege may have been improperly made, the court may, 

(a) order cross-examination on the affidavit of documents; 

(b) order service of a further and better affidavit of documents; 

(c) order the disclosure or production for inspection of the document, or a part of the 
document, if it is not privileged; and 

(d) inspect the document for the purpose of determining its relevance or the validity of a 
claim of privilege. R.R.O. 1990, Reg. 194, r. 30.06. 

MOTION FOR LEAVE TO APPEAL 
Leave to Appeal from Interlocutory Order of a Judge 

62.02 (1) Leave to appeal to the Divisional Court under clause 19 (1) (b) of the Courts of 
Justice Act shall be obtained from a judge other than the judge who made the interlocutory 
order. O. Reg. 171/98, s. 23 (1); O. Reg. 170/14, s. 22 (1). 

(1.1) If the motion for leave to appeal is properly made in Toronto, the judge shall be a 
judge of the Divisional Court sitting as a Superior Court of Justice judge. O. Reg. 171/98, 
s. 23 (1); O. Reg. 292/99, s. 2 (2). 

Motion in Writing 
(2) The motion for leave to appeal shall be heard in writing, without the attendance of 

parties or lawyers. O. Reg. 170/14, s. 22 (2). 

Notice of Motion 
(3) Subrules 61.03.1 (2) and (3) apply, with necessary modifications, to the notice of 

motion for leave. O. Reg. 170/14, s. 22 (2). 

Grounds on Which Leave May Be Granted 
(4) Leave to appeal shall not be granted unless, 

(a) there is a conflicting decision by another judge or court in Ontario or elsewhere on the 
matter involved in the proposed appeal and it is, in the opinion of the judge hearing the 
motion, desirable that leave to appeal be granted; or 

(b) there appears to the judge hearing the motion good reason to doubt the correctness of 
the order in question and the proposed appeal involves matters of such importance that, 
in his or her opinion, leave to appeal should be granted. R.R.O. 1990, Reg. 194, 
r. 62.02 (4). 

Procedures 
(5) Subrules 61.03.1 (4) to (19) (procedure on motion for leave to appeal) apply, with the 

following and any other necessary modifications, to the motion for leave to appeal: 

1. References in the subrules to the Court of Appeal shall be read as references to the 
Divisional Court. 

2. For the purposes of subrule 61.03.1 (6), only one copy of each of the motion record, 
factum, any transcripts and any book of authorities is required to be filed. 
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3. For the purposes of subrule 61.03.1 (10), only one copy of each of the factum, any 
motion record and any book of authorities is required to be filed. O. Reg. 170/14, s. 22 
(3). 

(6), (6.1), (6.2) REVOKED: O. Reg. 170/14, s. 22 (3). 

(6.3) REVOKED: O. Reg. 394/09, s. 30 (3). 

Reasons for Granting Leave 
(7) The judge granting leave shall give brief reasons in writing. R.R.O. 1990, Reg. 194, 

r. 62.02 (7). 

Subsequent Procedure Where Leave Granted 
(8) Where leave is granted, the notice of appeal required by rule 61.04, together with the 

appellant's certificate respecting evidence required by subrule 61.05 (1), shall be delivered 
within seven days after the granting of leave, and thereafter Rule 61 applies to the 
appeal. R.R.O. 1990, Reg. 194, r. 62.02 (8). 
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COURT OF APPEAL FOR ONTARIO

CITATION: The Catalyst Capital Group Inc. v. Moyse, 2015 ONCA 784
DATE: 20151117

DOCKET: M45378 M45387 (C60799)

Hoy A.C.J.O., MacFarland, and Lauwers JJ.A.

BETWEEN

The Catalyst Capital Group Inc.

Plaintiff (Appellant/Responding Party)

and

Brandon Moyse and West Face Capital Inc.

Defendants (Respondents/Moving Party)

Rocco Di Pucchio, for the appellant/responding party

Kristian Borg-Olivier and Denise Cooney, for the respondents/moving party
Brandon Moyse

Andrew Carlson, for the respondents/moving party West Face Capital Inc.

Heard: November 5, 2015

Motion to quash an appeal from the judgment of Justice B.T. Glustein of the
Superior Court of Justice, dated July 7, 2015, with reasons reported at 2015
ONSC 4388.

Lauwers J.A.:

[1] The motion judge dismissed the motion of Catalyst Capital Group Inc. for a

declaration that its former employee, Brandon Moyse, is in contempt of the July

16, 2014 order of Firestone J. for failing to preserve certain electronic records

relating to Catalyst.
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[2] The moving party, Mr. Moyse, seeks to quash Catalyst’s appeal on the

basis that the judgment appealed from is interlocutory and therefore falls within

the jurisdiction of the Divisional Court under s. 19 of the Courts of Justice Act,

R.S.O. 1990, c. 0.43. For the reasons set out below, I would quash the appeal.

FACTUAL BACKGROUND

[3] Mr. Moyse is a former employee of Catalyst. He accepted employment

with a competitor of Catalyst. Catalyst was concerned that he had or would

impart its confidential information to his new employer.

[4] Eventually, on Catalyst’s motion, Firestone J. issued an interim consent

order for injunctive relief, dated July 16, 2014. The court ordered that “Moyse and

[his new employer], and its employees, directors and officers, shall preserve and

maintain all records in their possession, power or control, whether electronic or

otherwise, that relate to Catalyst.” Paragraph 5 of this order provided:

THIS COURT FURTHER ORDERS that Moyse shall
turn over any personal computer and electronic devices
owned by him or within his power of control (the
“Devices”) to his counsel, Grosman, Grosman and Gale
LLP, (“GGG”) for the taking of a forensic image of the
data stored on the Devices (the “Forensic Image”), to be
conducted by a professional firm as agreed to between
the parties.

[5] Catalyst brought a motion for a declaration that Mr. Moyse was in

contempt of the consent order.
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MOTION JUDGE FOUND NO CONTEMPT

[6] The motion judge’s reasons set out a lengthy review of the evidence. He

was unable to find “beyond a reasonable doubt” that Catalyst had established

that Mr. Moyse was in contempt. His specific findings are relevant to Catalyst’s

argument on this motion to quash.

[7] With respect to Mr. Moyse’s actions in deleting the personal browsing

history from his computer, the motion judge found, at para. 69: “there is no

evidence to establish, beyond a reasonable doubt, that Moyse deleted relevant

information as a result of deleting his personal browsing history and then running

a registry cleaner to delete traces of the internet searches.”

[8] With respect to Mr. Moyse’s conduct in buying and using software to

“scrub” files from his personal computer before delivering it, the motion judge

stated, at para. 86:

I cannot find that the above evidence supports a finding,
beyond reasonable doubt, that Moyse breached the
Consent Order by scrubbing relevant files with the
Secure Delete program. There still remained 833
relevant documents on his computer, as well as the
evidence on his computer of the ASO program, the
Secure Delete folder, and the purchase receipts. The
evidence is at least as consistent with Moyse’s evidence
that he loaded the ASO software and investigated the
products it offered and what the use would entail, but he
did not run the Secure Delete program.
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ANALYSIS

[9] Mr. Moyse argues that an order dismissing a contempt motion is

interlocutory for the purpose of an appeal, and therefore lies to the Divisional

Court, with leave, under s. 19(1)(b) of the Courts of Justice Act. He relies on this

court’s brief endorsement in Simmonds v. Simmonds, 2013 ONCA 479, which

was an appeal from an order of a motion judge dismissing a motion for a finding

of contempt against the respondent’s spouse in a family dispute. There, the

motion judge found that the respondent had complied with the disclosure order in

question. In Simmonds, this court accepted the respondent’s argument that while

an order finding contempt is final, the dismissal of the motion for contempt was

interlocutory: the motion judge’s finding was not binding on the trial judge. The

court rejected the conclusion to the contrary found in Pimiskern v. Brophey,

[2013] O.J. No. 505 (S.C.).

[10] Catalyst argues that the ruling precedent is this court’s decision in

Sabourin and Sun Group of Companies v. Laiken, 2013 ONCA 530, in which the

court heard an appeal from a decision dismissing a contempt motion. That case

was about the possible breach of a Mareva injunction. I observe that the court did

not advert to the interlocutory/final distinction or to the question of jurisdiction at

all. The issue appears not to have been argued.
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[11] In fairness to the parties, this court’s decisions on the final/interlocutory

distinction have not been models of clarity. Much ink has been spilled, and court

and counsel time wasted in exploring the nuances. But the root principle that all

can and do accept was expressed by Middleton J.A in Hendrickson v. Kaillo,

[1932] O.R. 675:

The interlocutory order from which there is no appeal is
an order which does not determine the real matter in
dispute between the parties -- the very subject matter of
the litigation, but only some matter collateral. It may be
final in the sense that it determines the very question
raised by the applications, but it is interlocutory if the
merits of the case remain to be determined.

[12] This important case is one to which this court frequently returns. See, for

example, Waidman v. Thomson Reuters Canada Ltd., 2015 ONCA 53,

MacFarland J.A. at para. 22. On the Hendrickson v. Kaillo test, there can be no

doubt that the dismissal of the contempt motion is interlocutory. The merits of the

case remain to be determined.

[13] But Catalyst drills deeper and argues that in this case the outcome of the

motion is effectively final in a significant dimension. It submits that the important

point for the court to keep in mind is that it would not be open to a party who was

unsuccessful in a contempt motion to revisit the contempt motion at trial.

Counsel argues that the motion judge’s decision that Mr. Moyse’s conduct did not

contravene the order is res judicata, and Mr. Moyse’s conduct in deleting the
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browser history, for example, “can’t be re-litigated even in cross-examination.” It

is therefore final in the sense contemplated by the Courts of Justice Act.

[14] I disagree. The motion judge’s findings are clear. He simply concluded that

Catalyst had not proven, beyond a reasonable doubt, that Mr. Moyse breached

Firestone J.’s order. There is nothing in the motion judge’s decision that would

prevent Catalyst from exploring, in Mr. Moyse’s cross-examination at discovery

or at trial, what he did with his computer, when he did it, why he did it, who

assisted him (if anyone), how he did it and for what purpose or purposes. While

the finding that Mr. Moyse was not in contempt may not itself be re-litigated,

barring some new revelation, all of the factual issues between the parties may be

fully and exhaustively explored at any discovery and at the trial.

[15] In the circumstances of this appeal, the principle in Simmonds applies. The

order dismissing the contempt motion against Mr. Moyse is interlocutory, and

therefore appealable to the Divisional Court, with leave, under s. 19(1)(b) of the

Courts of Justice Act.

[16] I would quash the appeal without prejudice to Catalyst’s right to seek leave

to appeal to the Divisional Court. I would award Mr. Moyse costs fixed in the

agreed amount of $5,000, all-inclusive.

Mi /t(-FD
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