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located, when it was accessed and by whom, and when it was copied, transferred, 

shared or deleted and by and to whom; and 

b. in the case of any identified or recovered emails sent or received containing or 

referring to Confidential Information, provide the following particulars: 

i. who authored the email; 

ii. to whom the email was sent, copied and/or blind copied; 

iii. the date and time when the email was sent; 

iv. the subject line of the email; 

v. whether the email contains any attachments, and if so, the names of the 

attachments and associated file information (i.e., size, date information);  

vi. the contents of the email; and 

vii. if the email was deleted, when the email was deleted. 

2. A declaration and finding that the Defendant Brandon Moyse is in contempt of the Order of 

Justice Firestone dated July 16, 2014 (the “Interim Order”); 

3. An Order that the determination of the appropriate sanction for Brandon Moyse’s contempt 

be determined by another Judge of the Superior Court of Justice; 

4. An award of costs of the motion below and this appeal; and 

5. Such further and other relief as counsel may advise and this Honourable Court deems just. 
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THE GROUNDS OF APPEAL are as follows: 

A. Background to this Action 

1. The Appellant (“Catalyst”) is a corporation with its head office located in Toronto, 

Ontario. Catalyst is a world leader in the field of investments in distressed and undervalued 

Canadian situations for control or influence, known as “special situations investments for control”. 

2. The Respondent West Face Capital Inc. (“West Face”) is a Toronto-based private equity 

corporation with assets under management of approximately $2.5 billion. In December 2013, West 

Face formed a credit fund for the purpose of competing directly with Catalyst in the special 

situations investments industry. 

3. The Respondent Brandon Moyse (“Moyse”) was an investment analyst at Catalyst from 

November 2012 to June 22, 2014.  

4. On May 26, 2014, Moyse informed Catalyst of his intention to resign from Catalyst and to 

commence employment at West Face prior to the expiry of a non-competition clause in his 

employment agreement with Catalyst (the “Non-Competition Covenant”). 

5. On June 23, 2014, Moyse began working for West Face, in breach of the Non-Competition 

Covenant. 

6. Shortly thereafter, Catalyst commenced this action and brought an urgent motion for 

injunctive relief seeking, among other things, preservation of documents and enforcement of the 

Non-Competition Covenant. 
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B. The Interim Order 

7. On June 30, 2014, the parties attended Motion Scheduling Court to schedule the return of 

Catalyst’s motion for interim relief. At this attendance, the Defendants’ counsel agreed to preserve 

the status quo with respect to relevant documents in the Defendants’ power, possession or control 

pending the return of the interim injunction motion on July 16, 2014. 

8. On July 16, 2014, at the hearing of Catalyst’s motion for interim relief, the parties 

consented to the Interim Order, pursuant to which, among other things: 

(a) The Respondents were ordered to preserve and maintain all records in their 

possession, power or control, whether electronic or otherwise, that relate to 

Catalyst, and/or relate to their activities since March 27, 2014, and/or relate to or 

are relevant to any of the matters raised in Catalyst’s action against the 

Respondents; and 

(b) Moyse was ordered to turn over his personal computer and electronic devices (the 

“Devices”) for the creation of a forensic image the data stored on the Devices (the 

“Images”), to be held in trust by his counsel pending the outcome of the motion for 

interlocutory relief. 

C. Moyse’s Contempt of the Interim Order 

9. Catalyst’s motion for interlocutory relief was heard on October 27, 2014. On November 

10, 2014, Justice Lederer of the Superior Court of Justice released his decision in Catalyst’s 

motion for interlocutory relief to prevent Moyse from working at West Face prior to the expiry of 

the Non-Competition Covenant and to authorize an ISS to review the Images. 
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10.  On February 17, 2015, the ISS delivered a its report (the “ISS Report”) to counsel for 

Catalyst and Moyse. 

11. The ISS Report revealed, among other things, that on July 16, 2014, at 8:53 a.m., 

approximately one hour before the commencement of Catalyst’s motion for interim relief, Moyse 

installed a software programme entitled “Advanced System Optimizer 3”. Advanced System 

Optimizer 3 includes a feature named “Secure Delete”, which is said to permit a user to delete and 

over-write to military-grade security specifications data so that it cannot be recovered by forensic 

analysis. 

12. Between July 16 and July 18, 2014, counsel for the parties exchanged correspondence 

regarding the retainer of the forensic expert for the purpose of creating the Images. On Friday, July 

18, 2014, H&A eDiscovery Inc. (“H&A”) was retained to create the Images. The parties agreed 

that Moyse’s Devices would be delivered to H&A on Monday, July 21, 2014. 

13. On Sunday, July 20, 2014, at 8:09 p.m., Moyse ran the Secure Delete programme on his 

personal computer. The date and time of this activity is recorded through the creation of a folder 

entitled “Secure Delete” on Moyse’s computer. 

14. In addition, Moyse admits that on July 20, 2014, he deleted his Internet browsing history 

from his personal computer. Moyse’s browsing history would have included information related to 

his conduct while employed at the Appellant and/or with respect to issues raised in this action. 

15. As a result of Moyse’s conduct, it is impossible to know for sure what information, files 

and/or folders he deleted on July 20, 2014.  
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16. By intentionally deleting data from his computer, contrary to the express terms of the 

undertaking given to the Court on June 30, 2014 and the terms of the Interim Order, Moyse acted 

in contempt of Court. 

17. The destruction of evidence caused by Moyse’s breach of the Interim Order has prejudiced 

Catalyst’s ability to obtain a fair trial of its claim on the merits. 

18. The Interim Order with which Moyse intentionally did not comply clearly stated what was 

required of him and in particular Moyse knew that the use of the Secure Delete software 

programme and deletion of his Internet browsing history on July 20, 2014, was a breach of the 

Interim Order. 

19. It is impossible for Moyse to purge his contempt. The data he deleted can never be 

recovered. 

20. Through his intentional conduct, Moyse has blatantly and intentionally disrespected this 

Court’s Order and has demonstrated a pronounced disdain for the legal system and the courts.  

21. Moyse has materially impaired and frustrated the ISS process ordered by Justice Lederer 

on November 10, 2014. The purpose of Interim Order and the ISS process was to determine 

through a forensic analysis of the Devices whether, among other things, Moyse had communicated 

Catalyst’s Confidential Information to West Face. By “scrubbing” data from his computer the 

night before he was to deliver it to H&A, Moyse knowingly rendered the forensic analysis largely 

useless. 
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22. As a result of Moyse’s wrongful conduct, the only source of evidence of potential 

communications between Moyse and West Face of Catalyst’s Confidential Information now 

resides on West Face’s computers and devices. 

D. Appeal of the Contempt Decision 

23. The motion judge erred in dismissing the Appellant’s motion for a declaration that Moyse 

acted in contempt of the Interim Order: 

(a) The motion judge erred in interpreting the Interim Order to mean that “activities 

that relate to [the Respondents’] activities since March 27, 2014 was not intended 

to encompass all of the Respondents’ activities, and/or that if this was the intended 

meaning, then the Interim Order was ambiguous. 

(b) The motion judge erred in concluding that there was no evidence to establish, 

beyond a reasonable doubt, that Moyse deleted relevant information as a result of 

deleting his personal browsing history and then running a registry cleaner to delete 

traces of his Internet searches. 

(c) In particular, the motion judge erred in concluding that the Appellant could only 

speculate that information deleted from Moyse’s computer included evidence of 

Moyse’s activities related to his conduct while employed at the Appellant and/or 

with respect to issues raised in this action. 

(d) In addition, the motion judge erred in concluding that, even if Moyse had acted in 

contempt of the Interim Order, it was appropriate to exercise his discretion to 

decline to make a finding of contempt. Such discretion is limited to situations 
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where a finding of contempt would impose an injustice in the circumstances of the 

case, and is not available in situations where a party’s acts in violation of an order 

make subsequent compliance impossible. 

E. Appeal of the ISS Decision 

24. The motion judge erred in dismissing the Appellant’s motion to create forensic images of 

the electronic images belonging to the principals of West Face and for the appointment of an ISS to 

review those images. 

25. Justice Lederer had already determined that it was appropriate to authorize an ISS to 

review the Images of Moyse’s devices prior to the discovery process in this Action. 

26. As a result of Moyse’s conduct, described above, the ISS’s review of Moyse’s devices was 

tainted in a manner unanticipated by Justice Lederer. 

27. The creation of forensic images of West Face’s devices for review of an ISS prior to the 

discovery process in this Action is necessary to give effect to the Order of Justice Lederer, from 

which leave to appeal was unsuccessfully sought by the Respondents. 

28. The motion judge erred by failing to consider the need to create the Images of West Face’s 

devices and for an ISS review in order to give effect to the Order of Justice Lederer in this Action. 

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS: (State the basis for the 

appellate court's jurisdiction, including (i) any provision of a statute or regulation establishing jurisdiction, (ii) whether the order 

appealed from is final or interlocutory, (iii) whether leave to appeal is required  

1. Sections 6(1)(b) and 6(2) of the Courts of Justice Act, R.S.O. 1990, c. C-43; 

2. The Order of Justice Glustein dismissing the Plaintiff’s contempt motion is final; 
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3. The Order of Justice Glustein dismissing the Plaintiff’s motion for an ISS is an 

interlocutory order in the same proceeding as the contempt motion, which lies to and is taken to the 

Court of Appeal; and 

4. Leave to appeal is not required. 
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 BRANDON MOYSE AND WEST FACE CAPITAL INC., Defendants 
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 Jeff C. Hopkins and Justin Tetreault, for the Defendant, Brandon Moyse 

Jeffrey Mitchell and Andy Pushalik , for the Defendant, West Face Capital Inc.  

HEARD at Toronto:   In writing, April 10, 2015 

 
ENDORSEMENT 

 

[1] Brandon Moyse and West Face Capital Inc.(“West Face”) both seek leave to appeal from 
an interlocutory injunction imposed by Lederer J. dated November 10, 2014. which enjoined Mr. 

Moyse from working at West Face for approximately six weeks, until December 21, 2014.  

[2] The order reads as follows: 

1. An interlocutory injunction enjoining the defendant, Brandon Moyse, or anyone 

acting on his behalf or at his discretion from using, misusing or disclosing any 
and all confidential and/or proprietary information, including all records, 

materials, information, contracts, policies, and processes of The Catalyst Capital 
Group Inc. 

2. A further interlocutory injunction enjoining the defendant, Brandon Moyes (sic), 

from engaging in activities competitive to Catalyst in compliance with the non-
competition clause of his employment agreement (clause 8) until its expiry six 

months after his leaving his employment with The Catalyst Capital Group, being 
December 22, 2014. 
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3. On the understanding that, as a result of this order, Brandon Moyse will be unable 

to commence his employment with West Face until December 22, 2014, The 
Catalyst Capital Group Inc. shall pay Brandon Moyse his West Face Capital Inc. 

salary until December 21, 2014. 

4. The forensic images that were created in compliance with the order of Mr. Justice 
Firestone shall be reviewed by an independent supervising solicitor identified, 

pursuant to a protocol to be jointly agreed to by counsel for the parties, or, failing 
such an agreement by way of further direction of the court. 

5. The review of the forensic images by the independent supervising solicitor shall 
be completed before any examinations-for-discovery are conducted in this action. 

[3] There is no issue with respect to the first aspect of the order which simply seeks to 

enforce the confidentiality clause in the contract of employment.  In addition, and as of 
December 12, 2014, the parties have agreed to a document review protocol pursuant to 

paragraphs 4 and 5 of the order.  Thus, the only issue with respect to which leave is sought is the 
injunction restraining Mr. Moyse from working for West Face until December 22, 2014 and 
requiring Catalyst to pay his salary in the meantime. 

[4] Mr. Moyse and West Face raise very similar grounds in their applications for leave.  
They both submit that their applications meet both limbs of the test set out in Rule 62.02(4).  I do 

not agree.  

[5] With respect to Rule 62.02(4)(a), I am not satisfied that there are conflicting decisions of 
another judge or court within the meaning of the Rule.   

[6] A “conflicting decision” must be with respect to a matter of principle, not merely a 
situation in which a different result was reached in respect of particular facts.  In particular, this 

Court has held that exercising discretion in a way that is different from that of other cases is not a 
difference in principle, rather, it is merely a difference in the application of discretion and it is 
not a difference that will create any confusion in the law requiring a resolution by a full panel of 

the Divisional Court. The applicants in the present case take issue not with the principles applied  
but with the motion judge’s  application in the circumstances of the case, and the cases to which 

they refer do not reveal conflicts with respect to principle.   

[7] The applicants’ argument on the conflicting decisions issue is essentially an argument 
that Justice Lederer’s decision to grant the injunction was incorrect.  The heart of their claims is 

that he incorrectly applied the principles not that he applied the wrong tests and their arguments 
reiterate those made before the motions judge for the most part.   

[8] In any event, with respect to Rule 62.04(a), I am not satisfied that that it is desirable that 
leave to appeal be granted.  A central term of the order was the enforcement of the 6 month non-
competition clause which expired on December 21, 2014.  Whether or not this renders the matter 
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moot as the respondent submits, it is a factor I take into account in considering whether it is 
desirable that leave be granted, and I am of the view that the applicants have not established that 

it is desirable that leave be granted 

[9] I am not satisfied that the applicants have met the second limb of the test set out in Rule 

62.02(4)(a) which requires them to raise serious debate as to the correctness of the decision and 

that the matter involves matters of such public importance that, in the court’s opinion, leave to 
appeal should be granted.  

[10]  The motions judge carefully and painstakingly applied the three limbs of the test set out 
in RJR-Macdonald Inc. v. Canada, 1194 CarswellQue 120 (S.C.C.) to the circumstances of this 

case.   

[11] After a careful review of the record and authorities before him, the motions judge 
concluded that he “would not be prepared to find the non-competition clause unreasonable” 

(Reasons, para. 66) and that he was unprepared to find that the public interest militated against 
the acceptance of this particular non-competition clause. (Reasons, para. 67).  He found that 

there was a serious issue to be tried on both issues and also found there to be a strong prima facie 
case that Mr. Moyse had breached the confidentiality clause in his contract of employment with 
Catalyst.     

[12] Similarly, he did consider the evidence before him and the considered the issue of 
irreparable harm.    Finally, he considered the balance of convenience question.  He found that 

the balance of convenience favoured issuing the injunction in the circumstances.  I note that the 
applicants submit that the motions judge misapplied the notion of “irreparable harm” in that he 
noted that complying with the non-competition agreement for the balance of the term would not 

cause Mr. Moyse irreparable harm.  I disagree that this was an error with respect to the 
“irreparable harm” test.  While the use of the term “irreparable harm” may not have been 

advisable in this context, it is clear that the effect of complying with the competition agreement 
was being considered in terms of the balance of convenience (and under that heading) and I see 
no error in this.   

[13] In any event, I do not find that the proposed appeal involves matters of such importance 
that, in my opinion, leave to appeal should be granted.  The period covered by the non-

competition period has passed.  The issues raised here are not issues of principle but a dispute 
between these individual parties concerning the application of established principles to the facts 
and circumstances of this case.  The central issue was whether an interlocutory injunction should 

be granted.    I note that media interest does not, in my view, satisfy the “importance” limb of the 
test for leave. 

[14] I am not satisfied that there is any reason to doubt the correctness of the motions judge’s 
decision to grant the injunctive relief in the circumstances before him at that time, and I am not 
satisfied in any event the matter is of such importance that warrants an appeal to this court.  The 

applications are therefore dismissed. 
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[15] Having reviewed the costs submissions filed by the parties, I conclude that costs are 
payable by the defendants to the plaintiff in the amount of $5,550.02. 

 

 

___________________________ 
Harvison Young J. 

 

 
Date:  April 14, 2015 
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·1· · · ·--- Upon commencing at 10:01 a.m.

·2· · · · · · · · · ·BRANDON MOYSE, Affirmed

·3· · · · · · · · · ·CROSS-EXAMINATION BY MR. DIPUCCHIO:

·4· ·1· · · · · · · ·Q.· ·Good morning, Mr. Moyse.· You

·5· · · ·swore two affidavits in this matter, I'm going to

·6· · · ·call them the substantive affidavits, dated July

·7· · · ·7th and July 16th, 2014; is that correct?

·8· · · · · · · · · ·A.· ·Yes.

·9· ·2· · · · · · · ·Q.· ·And before you swore those

10· · · ·affidavits you had an opportunity to review the

11· · · ·contents of them and satisfy yourself that you were

12· · · ·being totally honest and truthful in your evidence?

13· · · · · · · · · ·A.· ·Yes.

14· ·3· · · · · · · ·Q.· ·And in addition to those two

15· · · ·affidavits that I call the substantive affidavits

16· · · ·you've also sworn two other affidavits which

17· · · ·contain a listing of relevant documents in your

18· · · ·possession, power or control; is that right?

19· · · · · · · · · ·A.· ·I swear to?

20· ·4· · · · · · · ·Q.· ·Yes.· An original affidavit of

21· · · ·documents and then a supplementary affidavit of

22· · · ·documents.

23· · · · · · · · · ·A.· ·Yes.

24· ·5· · · · · · · ·Q.· ·The original affidavit of

25· · · ·documents that you swore was dated, or sworn,
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·1· · · · rather, on July 22, 2014?

·2· · · · · · · · · · A.· ·Yes.· Yes.

·3· · 6· · · · · · · ·Q.· ·And then you swore a supplementary

·4· · · · affidavit of documents just before Mr. Riley's

·5· · · · examination on July 29, 2014?

·6· · · · · · · · · · A.· ·Yes.

·7· · 7· · · · · · · ·Q.· ·Is that correct?

·8· · · · · · · · · · A.· ·Yes.

·9· · 8· · · · · · · ·Q.· ·And you understood that you were

10· · · · swearing all of these affidavits, but in particular

11· · · · the affidavits of July 7th and 16th, the

12· · · · substantive affidavits, for the purposes of a court

13· · · · proceeding and that they would be read and

14· · · · considered by the judge that was presiding over

15· · · · that proceeding, right?

16· · · · · · · · · · A.· ·Yes.

17· · 9· · · · · · · ·Q.· ·And you understood that you were

18· · · · swearing to the truth of what was set out in those

19· · · · affidavits?

20· · · · · · · · · · A.· ·Mm-hmm.· Yes.

21· ·10· · · · · · · ·Q.· ·And you took your oath seriously

22· · · · when you swore those affidavits, correct?

23· · · · · · · · · · A.· ·Yes.

24· ·11· · · · · · · ·Q.· ·And your obligation to tell the

25· · · · truth seriously?
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·1· · · · · · · · · · A.· ·Yes.

·2· ·12· · · · · · · ·Q.· ·And you take your oath seriously

·3· · · · that you've sworn today?

·4· · · · · · · · · · A.· ·Yes.

·5· ·13· · · · · · · ·Q.· ·And apart from being completely

·6· · · · truthful in the evidence that you gave in your

·7· · · · affidavits to the court, you also understood that

·8· · · · it would not have been appropriate and certainly

·9· · · · wasn't your intention to mislead the court in any

10· · · · way?

11· · · · · · · · · · A.· ·Of course not.

12· ·14· · · · · · · ·Q.· ·And as an adjunct to that, you

13· · · · would want to be totally transparent and

14· · · · forthcoming with the court when you swore those

15· · · · affidavits?

16· · · · · · · · · · A.· ·Yes.

17· ·15· · · · · · · ·Q.· ·And did you consider yourself to

18· · · · be completely transparent and forthcoming in those

19· · · · affidavits with the benefit of hindsight now?

20· · · · · · · · · · A.· ·Yes.

21· ·16· · · · · · · ·Q.· ·Is there anything, before we

22· · · · launch into this cross-examination, that you would

23· · · · want to amplify, or correct, or change in those

24· · · · affidavits?

25· · · · · · · · · · A.· ·No.
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·1· · · · Capital Markets actually looking to acquire

·2· · · · controlling interests in distressed companies?

·3· · · · · · · · · · A.· ·No, but we advised those who were.

·4· ·28· · · · · · · ·Q.· ·But you weren't looking to

·5· · · · acquire --

·6· · · · · · · · · · A.· ·No.

·7· ·29· · · · · · · ·Q.· ·-- positions in those companies?

·8· · · · · · · · · · A.· ·No.

·9· ·30· · · · · · · ·Q.· ·And so I take it just looking at

10· · · · what your employment history has been over the last

11· · · · several years that you've had, with the position

12· · · · you now have at West Face, you've had four

13· · · · positions in the last four years, right?

14· · · · · · · · · · A.· ·That's correct.

15· ·31· · · · · · · ·Q.· ·So you would agree with me that

16· · · · there's been some considerable degree of mobility

17· · · · in terms of your career?

18· · · · · · · · · · A.· ·Yeah, I agree.

19· ·32· · · · · · · ·Q.· ·In other words, you've been able

20· · · · to find positions quite easily over the last four

21· · · · years?

22· · · · · · · · · · A.· ·Yes.

23· ·33· · · · · · · ·Q.· ·And some of those positions such

24· · · · as the one at Credit Suisse aren't even based in

25· · · · Canada.· You've had positions in the U.S.?
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·1· · · · were at the direction of senior coverage officers.

·2· ·57· · · · · · · ·Q.· ·And then, again, you make a jump

·3· · · · from that position directly into another position

·4· · · · at Catalyst Capital, right?

·5· · · · · · · · · · A.· ·Mm-hmm.· Yes.

·6· ·58· · · · · · · ·Q.· ·And this time you describe

·7· · · · yourself as a distress debt associate and distress

·8· · · · debt analyst, right?

·9· · · · · · · · · · A.· ·That is correct.

10· ·59· · · · · · · ·Q.· ·Okay.· And did you in fact hold

11· · · · two positions at Catalyst Capital?

12· · · · · · · · · · A.· ·At the time I wrote this CV I

13· · · · believed I was in imminent, or would imminently

14· · · · become an associate.· That promotion was in fact,

15· · · · or later it became apparent that was just a carrot

16· · · · that was dangled out for about four months.

17· ·60· · · · · · · ·Q.· ·So at the time you wrote this CV,

18· · · · which was when?

19· · · · · · · · · · A.· ·I don't know the exact date, but

20· · · · February probably of 2014.

21· ·61· · · · · · · ·Q.· ·And so --

22· · · · · · · · · · A.· ·Yeah, February 2014.

23· ·62· · · · · · · ·Q.· ·So was this one of the

24· · · · embellishments?

25· · · · · · · · · · A.· ·Yes.
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·1· ·68· · · · · · · ·Q.· ·And apart from that then I take it

·2· · · · the rest of your description of your duties at

·3· · · · Catalyst and your accomplishments at Catalyst are

·4· · · · accurate?

·5· · · · · · · · · · A.· ·I think so, yes.

·6· ·69· · · · · · · ·Q.· ·Now, if you flip the page you've

·7· · · · also included what I think has been referred to as

·8· · · · a deal sheet which lists two completed

·9· · · · transactions, one of which is Homburg Invest Inc.

10· · · · and the other is Advantage Rent-a-car.· And are you

11· · · · able to say whether your description of your

12· · · · experience in relation to those two transactions is

13· · · · accurate, or has that been embellished as well by

14· · · · you?

15· · · · · · · · · · A.· ·It has been embellished.

16· ·70· · · · · · · ·Q.· ·Tell me how it's been embellished.

17· · · · · · · · · · A.· ·For Homburg I did not build the

18· · · · waterfall model initially, I expanded greatly upon

19· · · · it, but I was not the initial person to create it.

20· ·71· · · · · · · ·Q.· ·And we'll come to that in a

21· · · · second.· So what you're telling me is that the memo

22· · · · that we've seen in the course of these proceedings

23· · · · in relation to Homburg wasn't exclusively your

24· · · · work?

25· · · · · · · · · · A.· ·No, not exclusively.
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·1· ·72· · · · · · · ·Q.· ·So that memo was contributed to by

·2· · · · other people at Catalyst?

·3· · · · · · · · · · A.· ·Yes.

·4· ·73· · · · · · · ·Q.· ·Who were those people?

·5· · · · · · · · · · A.· ·I believe Zach Michaud.

·6· ·74· · · · · · · ·Q.· ·And who's he?

·7· · · · · · · · · · A.· ·He's a vice-president.

·8· ·75· · · · · · · ·Q.· ·So the waterfall model that you've

·9· · · · described in this particular document was initially

10· · · · built by Mr. Michaud and then you expanded upon it

11· · · · and contributed to it as well?

12· · · · · · · · · · A.· ·I believe the waterfall model was

13· · · · initially built from what I've heard by Mr.

14· · · · Michaud, Mr. Horrox and a former associate named

15· · · · Phil Bacal.

16· ·76· · · · · · · ·Q.· ·And these were all people who were

17· · · · at Catalyst at the time?

18· · · · · · · · · · A.· ·Not at the time I did this.

19· ·77· · · · · · · ·Q.· ·No, no, but at the time the

20· · · · waterfall analysis was being prepared?

21· · · · · · · · · · A.· ·Yes.

22· ·78· · · · · · · ·Q.· ·And then you subsequently added on

23· · · · to that waterfall analysis and contributed your

24· · · · experience and expertise to it?

25· · · · · · · · · · A.· ·Under Zach Michaud's direction,
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·1· · · · yes.

·2· ·79· · · · · · · ·Q.· ·And anything else that you

·3· · · · embellished?

·4· · · · · · · · · · A.· ·I didn't necessarily lead the due

·5· · · · diligence process.

·6· ·80· · · · · · · ·Q.· ·Well, what word would you choose

·7· · · · other than led?

·8· · · · · · · · · · A.· ·I think participated would be a

·9· · · · fair description.

10· ·81· · · · · · · ·Q.· ·And who did you participate in it

11· · · · with?

12· · · · · · · · · · A.· ·Mr. Michaud, Mr. De Alba, and a

13· · · · third party advisor named Marvin Budding.

14· ·82· · · · · · · ·Q.· ·Why in your CV did you indicate to

15· · · · your prospective employers that you led the due

16· · · · diligence process?

17· · · · · · · · · · A.· ·I certainly led certain parts of

18· · · · it, but I didn't direct the due diligence process.

19· ·83· · · · · · · ·Q.· ·I don't think it says you directed

20· · · · it, does it?

21· · · · · · · · · · A.· ·No.

22· ·84· · · · · · · ·Q.· ·So is the fact that you led the

23· · · · due diligence process an accurate comment?

24· · · · · · · · · · A.· ·No.

25· ·85· · · · · · · ·Q.· ·So tell me what is the accurate
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·1· · · · description?

·2· · · · · · · · · · A.· ·I participated in it.

·3· ·86· · · · · · · ·Q.· ·Okay.· And so I go back to my

·4· · · · question, why did you tell your prospective

·5· · · · employers that you led the due diligence process?

·6· · · · · · · · · · A.· ·I was embellishing.

·7· ·87· · · · · · · ·Q.· ·For what purpose?

·8· · · · · · · · · · A.· ·I wanted a job.

·9· ·88· · · · · · · ·Q.· ·So were you intending to mislead

10· · · · them in that respect?

11· · · · · · · · · · A.· ·I don't think it was misleading,

12· · · · and they could have asked me about this if they

13· · · · wanted to.

14· ·89· · · · · · · ·Q.· ·And so they would have to ask you

15· · · · in order to get the truth out of you?

16· · · · · · · · · · A.· ·I think they would know that

17· · · · anybody with only three years of experience was not

18· · · · leading anything.

19· ·90· · · · · · · ·Q.· ·Why, if you told them that?· Are

20· · · · we to not believe what you tell us?

21· · · · · · · · · · A.· ·Sorry.· I don't understand what

22· · · · you're asking me.

23· ·91· · · · · · · ·Q.· ·Are we not to believe what you

24· · · · tell us?

25· · · · · · · · · · A.· ·It wasn't a sworn document.
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·1· · · · ·affidavit.· So in paragraph 4 of that affidavit you

·2· · · · ·have given evidence that you commenced employment

·3· · · · ·at Catalyst as an analyst on or around November

·4· · · · ·1st, 2012.· And you've indicated that you did so

·5· · · · ·pursuant to an employment agreement dated October

·6· · · · ·1st, 2012 which you've appended as Exhibit A.

·7· · · · · · · · · · ·So if we could just go to -- I think

·8· · · · ·the better one to go to is actually the one that is

·9· · · · ·included in the Catalyst motion record, I

10· · · · ·apologize, because I think that one is signed.· And

11· · · · ·it's similarly Exhibit A to Mr. Riley's affidavit

12· · · · ·in the Catalyst record.

13· · · · · · · · · · ·And if you flip through it very

14· · · · ·quickly, I gather there's no issue that this is the

15· · · · ·employment agreement that you're referring to?

16· · · · · · · · · · ·A.· ·Looks like it.

17· ·125· · · · · · · ·Q.· ·And that is in fact your signature

18· · · · ·that appears at page 41 of the record?

19· · · · · · · · · · ·A.· ·It is.

20· ·126· · · · · · · ·Q.· ·And you signed that agreement on

21· · · · ·October 3, 2012, sir?

22· · · · · · · · · · ·A.· ·Yes.

23· ·127· · · · · · · ·Q.· ·And in signing that agreement you

24· · · · ·indicated that you had reviewed, understood and

25· · · · ·accepted the terms of the offer, right?
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·1· · · · · · · · · · ·A.· ·Yes.

·2· ·128· · · · · · · ·Q.· ·And were those all true

·3· · · · ·statements?

·4· · · · · · · · · · ·A.· ·Yes.

·5· ·129· · · · · · · ·Q.· ·And you also acknowledge that you

·6· · · · ·had had an opportunity to seek and receive --

·7· · · · · · · · · · ·A.· ·Sorry.· I correct my earlier

·8· · · · ·statement.· I didn't necessarily understand that's

·9· · · · ·what I said I did.

10· ·130· · · · · · · ·Q.· ·Okay.· So is this another occasion

11· · · · ·when you signed something or said something that

12· · · · ·wasn't necessarily true?

13· · · · · · · · · · ·A.· ·Sure.

14· ·131· · · · · · · ·Q.· ·So you didn't understand the

15· · · · ·employment agreement is what your evidence is now?

16· · · · · · · · · · ·A.· ·I understood most of it.

17· ·132· · · · · · · ·Q.· ·Okay.· But parts of it you didn't

18· · · · ·understand?

19· · · · · · · · · · ·A.· ·Certain specifics, no.

20· ·133· · · · · · · ·Q.· ·And did you ask any questions in

21· · · · ·relation to those parts?

22· · · · · · · · · · ·A.· ·Yes.

23· ·134· · · · · · · ·Q.· ·In terms of what?

24· · · · · · · · · · ·A.· ·In particular I asked about the

25· · · · ·60/40 plan.
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·1· ·135· · · · · · · ·Q.· ·Yes?

·2· · · · · · · · · · ·A.· ·I emailed Mr. De Alba some time

·3· · · · ·between October 1st and October 3rd asking, you

·4· · · · ·know, if we could speak about the employment

·5· · · · ·agreement.· In particular, I wanted to know about

·6· · · · ·the 60/40 scheme.

·7· ·136· · · · · · · ·Q.· ·Okay.

·8· · · · · · · · · · ·A.· ·I said, you know, it seemed to be

·9· · · · ·a capitalized term, but there were no real details

10· · · · ·on it.· I was curious if he can provide me with

11· · · · ·more insight into the mechanics of the plan.

12· ·137· · · · · · · ·Q.· ·Okay.

13· · · · · · · · · · ·A.· ·Mr. De Alba did not do so.· He

14· · · · ·simply told me it was a carry scheme which I

15· · · · ·understood.· I had a few others questions as well

16· · · · ·relating to my compensation for example.

17· ·138· · · · · · · ·Q.· ·And did you ask any further

18· · · · ·questions in relation to the 60/40 scheme after he

19· · · · ·said to you it was a carry scheme and that you

20· · · · ·would understand?

21· · · · · · · · · · ·A.· ·I did ask how it worked and what

22· · · · ·the 60/40 meant, and he said sixty points to the

23· · · · ·deal team, forty points to the firm I believe.  I

24· · · · ·don't remember what other questions I asked, but I

25· · · · ·wasn't necessarily satisfied with my understanding.
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·1· ·139· · · · · · · ·Q.· ·And did you follow-up in any way?

·2· · · · · · · · · · ·A.· ·No, I didn't.· He was pretty

·3· · · · ·discouraging about it.

·4· ·140· · · · · · · ·Q.· ·And in spite of that you elected

·5· · · · ·to sign the agreement?

·6· · · · · · · · · · ·A.· ·I wanted a job.

·7· ·141· · · · · · · ·Q.· ·All right.· Why did you want a

·8· · · · ·job?

·9· · · · · · · · · · ·A.· ·I wanted to move back to Toronto

10· · · · ·because my girlfriend didn't want to move to New

11· · · · ·York.· She's from Toronto.

12· ·142· · · · · · · ·Q.· ·All right.· And after you joined

13· · · · ·at Catalyst did you ask anybody about the 60/40

14· · · · ·scheme?

15· · · · · · · · · · ·A.· ·I had informal discussions with

16· · · · ·Mr. Michaud, and I also asked Chester Dawes, our

17· · · · ·CFO, once probably in March 2014.

18· ·143· · · · · · · ·Q.· ·And what do you mean by an

19· · · · ·informal discussion?

20· · · · · · · · · · ·A.· ·We talked about the mechanics

21· · · · ·generally.· Like, if anybody has received money

22· · · · ·from it, how it works, how the points get

23· · · · ·allocated.

24· ·144· · · · · · · ·Q.· ·And did you gain any better

25· · · · ·understanding from Mr. Michaud?
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·1· · · · · · · · · · ·A.· ·Not particularly.

·2· ·145· · · · · · · ·Q.· ·What was it that was confusing to

·3· · · · ·you?

·4· · · · · · · · · · ·A.· ·I didn't understand how the points

·5· · · · ·were allocated.· I didn't understand the payment in

·6· · · · ·waterfall that would ultimately result in how many

·7· · · · ·dollars came to me and understand when these

·8· · · · ·dollars would be paid.

·9· ·146· · · · · · · ·Q.· ·And were any of those questions

10· · · · ·answered?

11· · · · · · · · · · ·A.· ·No.

12· ·147· · · · · · · ·Q.· ·Okay.· Did you set any of this out

13· · · · ·in the writing to anybody?

14· · · · · · · · · · ·A.· ·No.

15· ·148· · · · · · · ·Q.· ·So all of this is oral

16· · · · ·conversations that you've had with people?

17· · · · · · · · · · ·A.· ·Yes.

18· ·149· · · · · · · ·Q.· ·All right.· And what about this

19· · · · ·other conversation you say you had with the CFO?

20· · · · · · · · · · ·A.· ·I asked -- following a meeting, a

21· · · · ·Monday meeting, Mr. Glassman talked about the 60/40

22· · · · ·scheme.· He advised us that -- or he seemed to be

23· · · · ·under the impression that we were all receiving

24· · · · ·regular updates on our accruals in the 60/40

25· · · · ·scheme.· I didn't speak up at the meeting and say
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·1· · · · ·no, but I know that nobody was receiving these

·2· · · · ·updates.· So after the meeting I asked Chester

·3· · · · ·Dawes about my entitlement in the 60/40 scheme.

·4· ·150· · · · · · · ·Q.· ·How did you know that nobody was

·5· · · · ·receiving updates?

·6· · · · · · · · · · ·A.· ·I asked.

·7· ·151· · · · · · · ·Q.· ·Did you speak to every single

·8· · · · ·person at Catalyst?

·9· · · · · · · · · · ·A.· ·I asked the analysts, associates

10· · · · ·and vice-president.· I didn't ask the partners, but

11· · · · ·I assume they would know their entitlements.

12· ·152· · · · · · · ·Q.· ·So when you say "everybody" you're

13· · · · ·not actually meaning everybody?

14· · · · · · · · · · ·A.· ·No.· I suppose that's an

15· · · · ·embellishment.

16· ·153· · · · · · · ·Q.· ·So who did you speak to?

17· · · · · · · · · · ·A.· ·I spoke to Mr. Michaud and Mr.

18· · · · ·Creighton.

19· ·154· · · · · · · ·Q.· ·All right.· And what did they say?

20· · · · · · · · · · ·A.· ·They said they didn't have it, and

21· · · · ·Zach advised I should go talk to Chester.

22· ·155· · · · · · · ·Q.· ·Why would Zach not have gone

23· · · · ·himself?

24· · · · · · · · · · ·A.· ·On my behalf?

25· ·156· · · · · · · ·Q.· ·No.· Why did he need you to go --
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·1· · · · · · · · · · ·A.· ·No, no.· Just for myself.· He

·2· · · · ·didn't -- I assume maybe he had asked Chester

·3· · · · ·himself at some point.

·4· ·157· · · · · · · ·Q.· ·And are you able to say whether

·5· · · · ·Zach ever received anything?

·6· · · · · · · · · · ·A.· ·I don't know, but he said he never

·7· · · · ·had anything on paper.

·8· ·158· · · · · · · ·Q.· ·But do you know whether he did or

·9· · · · ·didn't receive anything?

10· · · · · · · · · · ·A.· ·No, I don't.· I don't.

11· ·159· · · · · · · ·Q.· ·And did you in fact follow-up with

12· · · · ·Chester?

13· · · · · · · · · · ·A.· ·I did.

14· ·160· · · · · · · ·Q.· ·And what happened then?

15· · · · · · · · · · ·A.· ·Chester opened a spreadsheet on

16· · · · ·his computer.· I did not view the spreadsheet

17· · · · ·myself.· It was not printed for me.· I wasn't given

18· · · · ·the opportunity to look at it.· And he advised me

19· · · · ·my entitlement was $500,000.

20· ·161· · · · · · · ·Q.· ·So you were advised by the CFO

21· · · · ·that your entitlement was $500,000?

22· · · · · · · · · · ·A.· ·He told me a number, yes.

23· ·162· · · · · · · ·Q.· ·Did you set that out in your

24· · · · ·affidavit anywhere?

25· · · · · · · · · · ·A.· ·No.
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·1· ·163· · · · · · · ·Q.· ·Any particular reason why you

·2· · · · ·didn't?

·3· · · · · · · · · · ·A.· ·I don't think it increased my

·4· · · · ·understanding of the 60/40 plan.· I wasn't provided

·5· · · · ·with, again, any details on mechanics.· Chester

·6· · · · ·didn't know how the points were allocated.  I

·7· · · · ·wasn't paid any amounts under the plan.· I didn't

·8· · · · ·know when I would be paid any amounts under the

·9· · · · ·plan.· Simply being told a number doesn't increase

10· · · · ·my understanding.

11· ·164· · · · · · · ·Q.· ·Was there some reason that you

12· · · · ·didn't accept what Chester was saying to you?· That

13· · · · ·your entitlement had accrued to $500,000 by that

14· · · · ·time?

15· · · · · · · · · · ·A.· ·I asked him how it was calculated,

16· · · · ·he didn't know.· I mean he knew the math, but he

17· · · · ·didn't understand how I got those points.· And he

18· · · · ·wouldn't know when they would be paid.

19· ·165· · · · · · · ·Q.· ·So the CFO of the company said to

20· · · · ·you, it's your evidence, that he didn't know,

21· · · · ·despite looking at this spreadsheet, how your

22· · · · ·points were calculated or how any of this

23· · · · ·calculation worked?

24· · · · · · · · · · ·A.· ·He understood the math.· He didn't

25· · · · ·understand how I received the points, how my
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·1· · · · ·entitlement was determined.

·2· ·166· · · · · · · ·Q.· ·Okay.· And before I move on from

·3· · · · ·that.· So where in your affidavit at paragraph 18

·4· · · · ·you talk about the 60/40 scheme, you say in

·5· · · · ·response to what Mr. Riley had testified in regards

·6· · · · ·to the amount that had been accrued to you -- and

·7· · · · ·by the way, Mr. Riley's evidence with respect to

·8· · · · ·what had accrued to you is consistent with what you

·9· · · · ·were told by the CFO, right?

10· · · · · · · · · · ·A.· ·Yes.

11· ·167· · · · · · · ·Q.· ·So Mr. Riley hasn't embellished

12· · · · ·anything in his affidavit?

13· · · · · · · · · · ·A.· ·No.

14· ·168· · · · · · · ·Q.· ·And when you responded to that and

15· · · · ·said, during my employment at Catalyst I was never

16· · · · ·provided with a copy of the plan nor any statements

17· · · · ·indicating the points I had allegedly accrued, why

18· · · · ·didn't you say I was told that I had accrued

19· · · · ·$500,000?

20· · · · · · · · · · ·A.· ·I wasn't provided with a

21· · · · ·statement.

22· ·169· · · · · · · ·Q.· ·But why didn't you go on to

23· · · · ·actually say what you were provided with?

24· · · · · · · · · · ·MR. HOPKINS:· Counsel, I don't see why

25· · · · ·-- the affidavit states what it states.
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·1· ·243· · · · · · · ·Q.· ·They should be edited out?

·2· · · · · · · · · · ·A.· ·Okay.

·3· ·244· · · · · · · ·Q.· ·Is that fair?

·4· · · · · · · · · · ·A.· ·Yes.

·5· ·245· · · · · · · ·Q.· ·And you say that your contribution

·6· · · · ·was limited to contributing a memo.· What kind of

·7· · · · ·memo did you contribute?· Just generally.

·8· · · · · · · · · · ·A.· ·Contributed to a memo.· I didn't

·9· · · · ·actually contribute the memo.· The memo was not

10· · · · ·complete when I went on vacation.

11· ·246· · · · · · · ·Q.· ·I apologize.· That was my

12· · · · ·misreading it.· So when you say you contributed to

13· · · · ·a memo, what kind of memo were you contributing to?

14· · · · · · · · · · ·A.· ·It would have been an investment

15· · · · ·memo outlining Wind Mobile from a qualitative and

16· · · · ·financial perspective.· I contributed some charts.

17· · · · ·I took the information Wind provided in the data

18· · · · ·room and I essentially transposed those financials

19· · · · ·into chart form.

20· ·247· · · · · · · ·Q.· ·And in the course of doing that

21· · · · ·obviously you would have reviewed the other parts

22· · · · ·of the memo that may have been contributed by

23· · · · ·others within Catalyst?

24· · · · · · · · · · ·A.· ·I don't think so.· I don't know.

25· · · · ·I wasn't involved for very long on the memo.
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·1· ·248· · · · · · · ·Q.· ·So you never read the memo?

·2· · · · · · · · · · ·A.· ·No.

·3· ·249· · · · · · · ·Q.· ·You just transposed charts into a

·4· · · · ·memo?

·5· · · · · · · · · · ·A.· ·It was two days before my vacation

·6· · · · ·and I was getting ready to leave.

·7· ·250· · · · · · · ·Q.· ·You can't read a memo in two days?

·8· · · · · · · · · · ·A.· ·I didn't want to.· I didn't need

·9· · · · ·to.

10· ·251· · · · · · · ·Q.· ·That's not what I'm asking you.

11· · · · · · · · · · ·A.· ·I didn't read it.

12· ·252· · · · · · · ·Q.· ·So all you did was you transposed

13· · · · ·a chart into a memo?

14· · · · · · · · · · ·A.· ·A few charts, yes.· I gave them to

15· · · · ·Loren Creighton to put into the memo.

16· ·253· · · · · · · ·Q.· ·So what's your analysis?· When you

17· · · · ·say you performed an analysis?

18· · · · · · · · · · ·A.· ·I guess it wasn't much of an

19· · · · ·analysis.

20· ·254· · · · · · · ·Q.· ·So this is something else that's

21· · · · ·not true in your affidavit?

22· · · · · · · · · · ·A.· ·I guess when you think of it that

23· · · · ·way, no, it's not an analysis.

24· ·255· · · · · · · ·Q.· ·What am I thinking of?· Is it or

25· · · · ·isn't it true that performed an analysis?
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·1· · · · · · · · · · ·A.· ·Some people might consider that to

·2· · · · ·be analysis.

·3· ·256· · · · · · · ·Q.· ·What is it that you would consider

·4· · · · ·to be an analysis then?

·5· · · · · · · · · · ·A.· ·Something with original thought.

·6· ·257· · · · · · · ·Q.· ·Did you contribute something with

·7· · · · ·original thought?

·8· · · · · · · · · · ·A.· ·I don't think so.

·9· ·258· · · · · · · ·Q.· ·So your use of the word "analysis"

10· · · · ·there is the wrong word again?

11· · · · · · · · · · ·A.· ·I suppose it's the wrong word.

12· · · · ·Are you my editor?

13· ·259· · · · · · · ·Q.· ·I'm not your editor.· I'm trying

14· · · · ·to figure out what's your truth because it seems to

15· · · · ·shift.· So you didn't perform any analysis in

16· · · · ·relation to Wind?

17· · · · · · · · · · ·A.· ·No.

18· ·260· · · · · · · ·Q.· ·You just transposed a chart?

19· · · · · · · · · · ·A.· ·To my memory, yes.

20· ·261· · · · · · · ·Q.· ·Okay.· What chart was that?

21· · · · · · · · · · ·A.· ·Wind provided their financials,

22· · · · ·their historical and future financials.· So I put

23· · · · ·that into chart form.· So if you had to read a

24· · · · ·table with their revenue I put that into a bar

25· · · · ·chart so you can see the visual build of the
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·1· · · · ·revenue.

·2· ·262· · · · · · · ·Q.· ·Is that public information?· Or

·3· · · · ·private information?

·4· · · · · · · · · · ·A.· ·It would be private, but provided

·5· · · · ·to most or if not all potential purchasers.

·6· ·263· · · · · · · ·Q.· ·But certainly not publicly

·7· · · · ·available?

·8· · · · · · · · · · ·A.· ·No.

·9· ·264· · · · · · · ·Q.· ·So that's part of the confidential

10· · · · ·information that you're talking about?

11· · · · · · · · · · ·A.· ·Yes.

12· ·265· · · · · · · ·Q.· ·Would you have any dispute with

13· · · · ·the fact that the memo itself was confidential?

14· · · · · · · · · · ·A.· ·No.

15· ·266· · · · · · · ·Q.· ·So, in other words, the analysis

16· · · · ·that was performed by the team at Catalyst, to

17· · · · ·which you contributed this chart, this bar graph,

18· · · · ·is confidential?

19· · · · · · · · · · ·A.· ·Yes.

20· ·267· · · · · · · ·Q.· ·Now, looking at paragraph 13 of

21· · · · ·your affidavit.· Here you talk about a nutrition

22· · · · ·company that you say is not public knowledge.· And

23· · · · ·in that case you also drafted an investment memo in

24· · · · ·December of 2012, right?

25· · · · · · · · · · ·A.· ·Correct.
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·1· ·268· · · · · · · ·Q.· ·And that again would have

·2· · · · ·represented your, in part, possibly with others,

·3· · · · ·your analysis of the investment thesis?· Your

·4· · · · ·analysis and investment thesis?

·5· · · · · · · · · · ·A.· ·There wasn't really an investment

·6· · · · ·thesis.· In fact, I believe the memo said we would

·7· · · · ·need substantial information on the company to even

·8· · · · ·have a thesis because the company was private and I

·9· · · · ·did this with only public information, i.e. de

10· · · · ·minimis information.

11· ·269· · · · · · · ·Q.· ·So you weren't able to form a

12· · · · ·view, in other words?

13· · · · · · · · · · ·A.· ·Exactly.

14· ·270· · · · · · · ·Q.· ·And then you say you had no other

15· · · · ·involvement on that file until on or about May 14,

16· · · · ·2014 when you were provided with a teaser deck from

17· · · · ·that company's financial advisor.· And is this now

18· · · · ·your receipt of confidential information from that

19· · · · ·entity?

20· · · · · · · · · · ·A.· ·I believe so.

21· ·271· · · · · · · ·Q.· ·Okay.· So in December 2012 you

22· · · · ·prepare an initial memo using publicly available

23· · · · ·information, and then at some point, a year and a

24· · · · ·half later, this deal is still -- this potential

25· · · · ·transaction is still on the table and you're
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·1· · · · ·receiving confidential information about that

·2· · · · ·company?· Is that a fair summary?

·3· · · · · · · · · · ·A.· ·Yes, but nothing happened between

·4· · · · ·2012 and 2014.

·5· ·272· · · · · · · ·Q.· ·It may or may not have, but the

·6· · · · ·fact of the matter is this same opportunity that

·7· · · · ·you were initially investigating in December 2012

·8· · · · ·is still on the table in some way, shape or form by

·9· · · · ·May 14, 2014?

10· · · · · · · · · · ·A.· ·Yes.

11· ·273· · · · · · · ·Q.· ·So just to finish that off, here

12· · · · ·again was your only role creating a bar chart that

13· · · · ·you transposed from that financial information?

14· · · · · · · · · · ·A.· ·Yeah.· It was the day before my

15· · · · ·vacation.· I didn't have much time.

16· ·274· · · · · · · ·Q.· ·So in this one you say I did not

17· · · · ·perform any analysis, right?

18· · · · · · · · · · ·A.· ·Yes.

19· ·275· · · · · · · ·Q.· ·And then in paragraph 15 of your

20· · · · ·affidavit you talk about valuation methods.· And in

21· · · · ·paragraph 16 you say:

22· · · · · · · · · · · · · "I learned how to analyze

23· · · · · · · · · · ·companies as part of my education at

24· · · · · · · · · · ·the University of Pennsylvania and

25· · · · · · · · · · ·my previous employment at Credit
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·1· · · · ·actually go check your personal devices before you

·2· · · · ·swore something to the court?

·3· · · · · · · · · · ·A.· ·I did actually, and I didn't -- I

·4· · · · ·mean, I didn't look in the right folders,

·5· · · · ·apparently.

·6· ·327· · · · · · · ·Q.· ·So there were folders that you

·7· · · · ·didn't look at?

·8· · · · · · · · · · ·A.· ·You know, there's a lot of

·9· · · · ·folders.· I looked where -- I didn't find them.

10· ·328· · · · · · · ·Q.· ·Tell me what folders you looked

11· · · · ·at.

12· · · · · · · · · · ·A.· ·I looked on my desk top.· I had a

13· · · · ·Dropbox folder that I thought maybe I would have

14· · · · ·all my information in.· I didn't have anything

15· · · · ·there.

16· ·329· · · · · · · ·Q.· ·And what folder did you ultimately

17· · · · ·have to look at to find all the information that

18· · · · ·subsequently makes its way into your affidavit of

19· · · · ·documents?

20· · · · · · · · · · ·A.· ·Almost all the confidential

21· · · · ·information was in my downloads folder.· The reason

22· · · · ·it was in my downloads folder was because, as I

23· · · · ·said, the Catalyst remote access was slow and

24· · · · ·unreliable and I would frequently email myself

25· · · · ·files to work on locally at home, and then I would
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·1· · · · ·download them.· The copies were retained in the

·2· · · · ·downloads folder.· I didn't know that.

·3· ·330· · · · · · · ·Q.· ·But you were doing it so

·4· · · · ·frequently, according to you, Mr. Moyse, that how

·5· · · · ·could you not have known that that information was

·6· · · · ·on your personal device?

·7· · · · · · · · · · ·A.· ·I didn't know.· And, I mean, had I

·8· · · · ·known I wouldn't have it anymore.

·9· ·331· · · · · · · ·Q.· ·So you didn't make that exhaustive

10· · · · ·search at the time that you swore your affidavit of

11· · · · ·July 7th in which you essentially criticize Mr.

12· · · · ·Riley and Mr. Musters for giving the court

13· · · · ·unsupported speculation and innuendo?

14· · · · · · · · · · ·A.· ·I suppose it wasn't exhaustive

15· · · · ·enough.

16· ·332· · · · · · · ·Q.· ·And is it possible that your

17· · · · ·search even today hasn't been exhaustive enough?

18· · · · · · · · · · ·A.· ·It's been exhaustive.· I believe

19· · · · ·I've captured all the documents.

20· ·333· · · · · · · ·Q.· ·Can you say that with absolute

21· · · · ·certainty?

22· · · · · · · · · · ·A.· ·I can't say anything with absolute

23· · · · ·certainty.

24· ·334· · · · · · · ·Q.· ·You go so far as to call Mr.

25· · · · ·Riley's allegations -- and I take you to paragraph
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·1· · · · ·61 of your affidavit on this point.· You say:

·2· · · · · · · · · · · · · "As explained above, Catalyst's

·3· · · · · · · · · · ·allegations of my removal and misuse

·4· · · · · · · · · · ·of confidential information are

·5· · · · · · · · · · ·baseless." (as read)

·6· · · · · · · · · · ·You go so far as to call Mr. Riley's

·7· · · · ·allegations baseless, right?

·8· · · · · · · · · · ·A.· ·Yes.

·9· ·335· · · · · · · ·Q.· ·And then in paragraph 71 in

10· · · · ·response to the order that was being requested --

11· · · · ·because you understood that one of the orders that

12· · · · ·was being requested was for a forensic image to be

13· · · · ·taken of your personal devices, and for that image

14· · · · ·to be reviewed by an independent solicitor, right?

15· · · · · · · · · · ·A.· ·Yes.

16· ·336· · · · · · · ·Q.· ·And in response to that you go so

17· · · · ·far in paragraph 71 as to say that the court has no

18· · · · ·basis to order a forensic review, because what was

19· · · · ·being requested was a fishing expedition only,

20· · · · ·right?

21· · · · · · · · · · ·A.· ·Yes.

22· ·337· · · · · · · ·Q.· ·And the reason you say that, and

23· · · · ·what you try to tell the court in order to support

24· · · · ·your position is that Catalyst was unable to

25· · · · ·provide any actual evidence that you transferred
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·1· · · · ·any confidential information to my personal

·2· · · · ·equipment or accounts, right?

·3· · · · · · · · · · ·A.· ·That's correct.

·4· ·338· · · · · · · ·Q.· ·And that is a false statement,

·5· · · · ·right?

·6· · · · · · · · · · ·A.· ·No.· That's a true statement.

·7· · · · ·Catalyst was unable to provide any actual evidence.

·8· ·339· · · · · · · ·Q.· ·So what you're telling the court

·9· · · · ·is they're not able to provide any actual evidence,

10· · · · ·therefore, I shouldn't have to submit to a forensic

11· · · · ·analysis of my computer, right?· Is that what

12· · · · ·you're saying?

13· · · · · · · · · · ·A.· ·I've been forthcoming with all the

14· · · · ·documents I have.

15· ·340· · · · · · · ·Q.· ·You were, after we got a court

16· · · · ·order requiring you to do so.· What I'm going to

17· · · · ·ask you, Mr. Moyse, is why didn't you tell the

18· · · · ·court that you had those documents in this

19· · · · ·affidavit?

20· · · · · · · · · · ·A.· ·I wasn't aware at the time.

21· · · · · · · · · · ·MR. HOPKINS:· I think he answered the

22· · · · ·question, counsel.

23· · · · · · · · · · ·BY MR. DIPUCCHIO:

24· ·341· · · · · · · ·Q.· ·So it's just because you weren't

25· · · · ·aware at the time not having done an exhaustive
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·1· · · · ·search of your computer?

·2· · · · · · · · · · ·A.· ·Yes.

·3· ·342· · · · · · · ·Q.· ·Do you admit now that the concerns

·4· · · · ·that were expressed by Mr. Riley and Mr. Musters

·5· · · · ·that you might have confidential information on

·6· · · · ·your personal computing devices was justified?

·7· · · · · · · · · · ·A.· ·Not based on the evidence, and

·8· · · · ·they have all the confidential information I had

·9· · · · ·now.

10· ·343· · · · · · · ·Q.· ·I understand that, but do you

11· · · · ·understand and acknowledge that their concerns as

12· · · · ·expressed in the original affidavits that you might

13· · · · ·have transferred confidential information to your

14· · · · ·personal computing devices was in fact a justified

15· · · · ·concern?

16· · · · · · · · · · ·MR. HOPKINS:· Mr. Moyse acknowledges in

17· · · · ·his affidavit that he did that on a regular basis,

18· · · · ·the transferring of the files to his personal

19· · · · ·computer devices due to the system being slow and

20· · · · ·unreliable.· I'm not sure that particular

21· · · · ·allegation is in dispute.

22· · · · · · · · · · ·MR. DIPUCCHIO:· No.· It is in dispute,

23· · · · ·because one of the things he said is that they

24· · · · ·didn't provide any evidence that he had actually

25· · · · ·transferred any confidential information to his
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·1· · · · ·personal computing devices.

·2· · · · · · · · · · ·BY MR. DIPUCCHIO:

·3· ·344· · · · · · · ·Q.· ·Is it fair to say now that those

·4· · · · ·concerns were justified?· In other words, you did

·5· · · · ·have confidential information on your personal

·6· · · · ·computing devices?

·7· · · · · · · · · · ·A.· ·I did have confidential

·8· · · · ·information on my personal computer devices.

·9· ·345· · · · · · · ·Q.· ·But you haven't yet erased those,

10· · · · ·have you?

11· · · · · · · · · · ·A.· ·You've asked me to retain them.  I

12· · · · ·would gladly erase them if I can.

13· ·346· · · · · · · ·Q.· ·But that's what I'm saying.· Prior

14· · · · ·to the motion being brought, and prior to the order

15· · · · ·being made, there was no attempt by you to erase or

16· · · · ·dispose of the confidential information that you

17· · · · ·had retained?

18· · · · · · · · · · ·A.· ·Not this confidential information.

19· · · · ·There was some that I knew I had that I made

20· · · · ·efforts to delete.· I wasn't aware I had these.

21· ·347· · · · · · · ·Q.· ·And when did you make those

22· · · · ·efforts?

23· · · · · · · · · · ·A.· ·Some time between -- I want to say

24· · · · ·-- I don't know exactly, but prior --

25· ·348· · · · · · · ·Q.· ·Give me a timeframe.
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·1· · · · · · · · · · ·A.· ·March.· April.

·2· ·349· · · · · · · ·Q.· ·And why were you deleting things

·3· · · · ·in March and April?

·4· · · · · · · · · · ·A.· ·I didn't think I wanted to stay at

·5· · · · ·Catalyst for much longer and I didn't want to

·6· · · · ·retain any information.

·7· ·350· · · · · · · ·Q.· ·So there was information that

·8· · · · ·exist or existed on your computer system that you

·9· · · · ·deleted in March, April, possibly May as well?

10· · · · · · · · · · ·A.· ·Possibly.· I don't remember

11· · · · ·exactly.

12· ·351· · · · · · · ·Q.· ·How about June?

13· · · · · · · · · · ·A.· ·No.

14· ·352· · · · · · · ·Q.· ·So up until the end of May there's

15· · · · ·information that you had on your computer system

16· · · · ·that has possibly been deleted by you?

17· · · · · · · · · · ·A.· ·Yes.

18· ·353· · · · · · · ·Q.· ·And do you agree with me that the

19· · · · ·only way we know, we can know what that information

20· · · · ·was is by examining your computer system and trying

21· · · · ·to piece that together now that you've deleted it?

22· · · · · · · · · · ·A.· ·I don't see what use that does.

23· ·354· · · · · · · ·Q.· ·I don't care whether you think

24· · · · ·it's useful.· Do you agree with me that that's the

25· · · · ·only way we can find out what you've deleted?
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·1· · · · · · · · · · ·A.· ·Yeah.

·2· ·355· · · · · · · ·Q.· ·Because in your affidavit of

·3· · · · ·documents you haven't been able to provide us with

·4· · · · ·a listing of what you deleted, right?

·5· · · · · · · · · · ·A.· ·I don't know what I deleted.

·6· ·356· · · · · · · ·Q.· ·Other than the May 27th email

·7· · · · ·which you know you deleted.

·8· · · · · · · · · · ·A.· ·Yes.

·9· ·357· · · · · · · ·Q.· ·Sorry.· March 27th.

10· · · · · · · · · · ·A.· ·I knew what you were saying.

11· ·358· · · · · · · ·Q.· ·March 27th.

12· · · · · · · · · · ·When you met with Mr. Riley on May 26th

13· · · · ·and he indicated to you that they had a concern

14· · · · ·that you should possibly work at home in order to

15· · · · ·restrict the amount of confidential information you

16· · · · ·were obtaining, did you offer to Mr. Riley to

17· · · · ·return confidential information that you did have?

18· · · · · · · · · · ·A.· ·I did not.

19· ·359· · · · · · · ·Q.· ·You didn't even tell him that you

20· · · · ·had that information, right?

21· · · · · · · · · · ·A.· ·I didn't know I had it.

22· ·360· · · · · · · ·Q.· ·You didn't even know it at that

23· · · · ·time?

24· · · · · · · · · · ·A.· ·This information.· Yes, I had -- I

25· · · · ·had other confidential information I suppose.
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·1· ·361· · · · · · · ·Q.· ·Okay.· And did you tell him that

·2· · · · ·you had that information?

·3· · · · · · · · · · ·A.· ·No.· But he -- I mean, they sent

·4· · · · ·me home with my BlackBerry.· So they allowed me to

·5· · · · ·continue to receive confidential information.

·6· ·362· · · · · · · ·Q.· ·We'll talk about your BlackBerry

·7· · · · ·in a second.

·8· · · · · · · · · · ·A.· ·Sure.

·9· ·363· · · · · · · ·Q.· ·But you didn't tell him that you

10· · · · ·had that information, nor did you offer to return

11· · · · ·it to Catalyst?

12· · · · · · · · · · ·A.· ·No.

13· ·364· · · · · · · ·Q.· ·And when you said in paragraph 38

14· · · · ·that Mr. Riley has provided no evidence that I have

15· · · · ·used my personal Dropbox account to store Catalyst

16· · · · ·files, is that again just a statement you made to

17· · · · ·point out to the court that Catalyst didn't have

18· · · · ·the evidence to present to the court as opposed to

19· · · · ·the fact that that was not an accurate statement?

20· · · · · · · · · · ·A.· ·It was an accurate statement in

21· · · · ·that he did not provide any evidence.

22· ·365· · · · · · · ·Q.· ·But it's actually an accurate

23· · · · ·statement that you did use your personal Dropbox to

24· · · · ·transfer files?

25· · · · · · · · · · ·A.· ·I did.
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·1· ·366· · · · · · · ·Q.· ·Okay.· And, in fact, you admit

·2· · · · ·later on in your affidavit, at least in relation to

·3· · · · ·the Stelco file, that you did use Dropbox to

·4· · · · ·transfer some Stelco documents?

·5· · · · · · · · · · ·A.· ·Yes.

·6· ·367· · · · · · · ·Q.· ·Which you then say you deleted,

·7· · · · ·right?

·8· · · · · · · · · · ·A.· ·Yes.

·9· ·368· · · · · · · ·Q.· ·So Stelco documents would have

10· · · · ·been some of the documents you say you deleted?

11· · · · · · · · · · ·A.· ·Correct.

12· ·369· · · · · · · ·Q.· ·And do you know which documents

13· · · · ·those were?

14· · · · · · · · · · ·A.· ·No, I don't.

15· ·370· · · · · · · ·Q.· ·With respect to those Stelco

16· · · · ·documents that you say you reviewed, and the

17· · · · ·investment letters for that matter, after March of

18· · · · ·2014 you acknowledge both in relation to the

19· · · · ·investment letters and in relation to the Stelco

20· · · · ·documents that you had no need to review either of

21· · · · ·those categories of documents for any work or

22· · · · ·duties that you were performing on behalf of

23· · · · ·Catalyst?

24· · · · · · · · · · ·A.· ·I agree with that.

25· ·371· · · · · · · ·Q.· ·And is that true of other
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·1· · · · ·potential mandates as well?· In other words, is it

·2· · · · ·possible that during the course of your employment

·3· · · · ·at Catalyst you would have been looking at some

·4· · · · ·other transactions that you weren't technically

·5· · · · ·involved in?

·6· · · · · · · · · · ·A.· ·I would look at old completed

·7· · · · ·transactions, yes.

·8· ·372· · · · · · · ·Q.· ·So it's not necessarily the case

·9· · · · ·that you were only reviewing information on matters

10· · · · ·that you were actively working on?

11· · · · · · · · · · ·A.· ·No, that's not the case.

12· ·373· · · · · · · ·Q.· ·And the Stelco case in particular

13· · · · ·you say in your affidavit you were reviewing out of

14· · · · ·curiosity to learn more about the transaction.· And

15· · · · ·that's at a time I take it that you knew you were

16· · · · ·going to be leaving Catalyst, right?

17· · · · · · · · · · ·A.· ·I wanted to leave.· I didn't know

18· · · · ·to where.

19· ·374· · · · · · · ·Q.· ·But you certainly had made your

20· · · · ·mind up in terms of the fact you were going to be

21· · · · ·seeking alternative employment?

22· · · · · · · · · · ·A.· ·Yes.

23· ·375· · · · · · · ·Q.· ·And why did you have any curiosity

24· · · · ·about reviewing the Stelco transaction and learning

25· · · · ·about that transaction?
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·1· · · · · · · · · · ·A.· ·As I said, I routinely reviewed

·2· · · · ·old transactions, Stelco was just one of them.

·3· ·376· · · · · · · ·Q.· ·And why at that particular point

·4· · · · ·in time did you find it necessary to review a

·5· · · · ·transaction that we know was many years old?

·6· · · · · · · · · · ·A.· ·I don't know.

·7· ·377· · · · · · · ·Q.· ·You don't have any recollection as

·8· · · · ·to why you had a personal curiosity at that time?

·9· · · · · · · · · · ·A.· ·I don't know why I would have

10· · · · ·review Pope and Talbot or Calpine around that time.

11· ·378· · · · · · · ·Q.· ·Did you review those as well?

12· · · · · · · · · · ·A.· ·At some point, yes.

13· ·379· · · · · · · ·Q.· ·Did you transfer any documents in

14· · · · ·relation to those as well?

15· · · · · · · · · · ·A.· ·No.

16· ·380· · · · · · · ·Q.· ·Only Stelco?

17· · · · · · · · · · ·A.· ·Only Stelco.

18· ·381· · · · · · · ·Q.· ·Did you know at the time that West

19· · · · ·Face was involved in Stelco?

20· · · · · · · · · · ·A.· ·Yes.

21· ·382· · · · · · · ·Q.· ·Would that have been what peaked

22· · · · ·your curiosity perhaps?

23· · · · · · · · · · ·A.· ·It's coincidental.

24· ·383· · · · · · · ·Q.· ·So it didn't?

25· · · · · · · · · · ·A.· ·No.
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·1· ·384· · · · · · · ·Q.· ·That's purely coincidental?· Fair?

·2· · · · · · · · · · ·A.· ·Yes.

·3· ·385· · · · · · · ·Q.· ·And one of the things we know you

·4· · · · ·reviewed or at least looked at was an affidavit

·5· · · · ·that was sworn by the principal of West Face in

·6· · · · ·that proceeding, right?

·7· · · · · · · · · · ·A.· ·I also looked at an affidavit

·8· · · · ·sworn by the principal of Davidson Kempner.

·9· ·386· · · · · · · ·Q.· ·Yes.· But one of the things you

10· · · · ·reviewed --

11· · · · · · · · · · ·A.· ·Yes.

12· ·387· · · · · · · ·Q.· ·-- was an affidavit that had been

13· · · · ·sworn by the principal of West Face?

14· · · · · · · · · · ·A.· ·Sure.

15· · · · · · · · · · ·I also looked at an affidavit sworn by

16· · · · ·Mr. De Alba.

17· ·388· · · · · · · ·Q.· ·I know.

18· · · · · · · · · · ·At paragraph 54 of your affidavit you

19· · · · ·say that -- let's take a look, first of all, at the

20· · · · ·email that's being referenced in that paragraph

21· · · · ·which I believe is at tab D of the Catalyst motion

22· · · · ·record.· So this is page 48 of the record.

23· · · · · · · · · · ·And this is an email chain between you

24· · · · ·and a gentleman by the name of Evan Dryer at Credit

25· · · · ·Suisse.· I take it this is an old business
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·1· · · · ·colleague from Credit Suisse?

·2· · · · · · · · · · ·A.· ·Yes.

·3· ·389· · · · · · · ·Q.· ·And Mr. Dryer forwards to you an

·4· · · · ·article -- I apologize.· I guess you had forwarded

·5· · · · ·to him an article in the Globe and Mail about West

·6· · · · ·Face Capital on February 7, 2013.· And do you

·7· · · · ·recall why you were doing that?

·8· · · · · · · · · · ·A.· ·He worked for a special situations

·9· · · · ·group at Credit Suisse, I thought he might find it

10· · · · ·of interest.

11· ·390· · · · · · · ·Q.· ·Why?· Why would he find that of

12· · · · ·interest?

13· · · · · · · · · · ·A.· ·He's mentioned West Face before.

14· · · · ·He knows I'm from Canada.· It's come up in

15· · · · ·conversation.· So I thought he might find this

16· · · · ·interesting.

17· ·391· · · · · · · ·Q.· ·And he then responds to you and

18· · · · ·talks about I guess some West Face activity in

19· · · · ·relation to this SNC-Lavalin situation.

20· · · · · · · · · · ·And then you say in your response to

21· · · · ·him at 12:01 a.m., you say:

22· · · · · · · · · · · · · "Oh, for sure.· Will be

23· · · · · · · · · · ·interesting to see what will happen.

24· · · · · · · · · · ·They're very Ackman-like in their

25· · · · · · · · · · ·high profile hits and misses.
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·1· · · · · · · · · · ·They've been hammered on one

·2· · · · · · · · · · ·activist play we're looking at

·3· · · · · · · · · · ·(though we don't like).· Never good

·4· · · · · · · · · · ·when we're looking at something you

·5· · · · · · · · · · ·bought.· And we're fighting with

·6· · · · · · · · · · ·them on a different distress name

·7· · · · · · · · · · ·right now." (as read)

·8· · · · · · · · · · ·Right?

·9· · · · · · · · · · ·A.· ·Yes.

10· ·392· · · · · · · ·Q.· ·And what is the one activist play

11· · · · ·that West Face -- that you were aware that West

12· · · · ·Face was looking at -- sorry.· That you were aware

13· · · · ·that West Face was involved in that Catalyst was

14· · · · ·looking at?

15· · · · · · · · · · ·A.· ·I believe I was referring to

16· · · · ·Connacher, but we just looked at it and put

17· · · · ·together an initial memo.

18· ·393· · · · · · · ·Q.· ·All right.· And, in fact, West

19· · · · ·Face was actively involved in that matter?

20· · · · · · · · · · ·A.· ·West Face was already in that.

21· ·394· · · · · · · ·Q.· ·Okay.· And you say that we're

22· · · · ·fighting with them on a different distress name

23· · · · ·right now, but you say that that's not -- in your

24· · · · ·affidavit you say that that wasn't a reference to

25· · · · ·Wind?
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·1· · · · · · · · · · ·A.· ·Correct.

·2· ·395· · · · · · · ·Q.· ·What was that a reference to?

·3· · · · · · · · · · ·A.· ·I had no basis to make that

·4· · · · ·statement at the time in the email given I was

·5· · · · ·referring to Mobilicity and I had no involvement or

·6· · · · ·knowledge of Mobilicity at the time.· I was just

·7· · · · ·blustering to a friend who might think it was

·8· · · · ·impressive that we were involved in the same deal

·9· · · · ·as West Face.

10· ·396· · · · · · · ·Q.· ·Okay.· So you're not -- so was

11· · · · ·this an untruthful statement?

12· · · · · · · · · · ·A.· ·Yes.· To my knowledge.

13· ·397· · · · · · · ·Q.· ·All right.· But what you were

14· · · · ·referring to, at least in your mind, was

15· · · · ·Mobilicity?

16· · · · · · · · · · ·A.· ·Yeah.· Sure.

17· ·398· · · · · · · ·Q.· ·But you're not denying that West

18· · · · ·Face and Catalyst were actively looking at similar

19· · · · ·opportunities in various spaces?

20· · · · · · · · · · ·A.· ·Sorry.· In this email?

21· ·399· · · · · · · ·Q.· ·No, generally.· You're not denying

22· · · · ·that --

23· · · · · · · · · · ·A.· ·They've looked at similar

24· · · · ·opportunities, yes.

25· ·400· · · · · · · ·Q.· ·Across various industries?
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·1· · · · ·affidavit what I want to know is were you aware

·2· · · · ·that West Face had this March 27th email?

·3· · · · · · · · · · ·A.· ·I wasn't aware they retained it.

·4· ·411· · · · · · · ·Q.· ·Okay.· And did you have any

·5· · · · ·discussions with anybody at West Face about the

·6· · · · ·fact that they were going to disclose that email in

·7· · · · ·their motion materials?· Or that they might be

·8· · · · ·required to disclose that email in their motion

·9· · · · ·materials?

10· · · · · · · · · · ·A.· ·No.

11· ·412· · · · · · · ·Q.· ·Now, you yourself had actually

12· · · · ·deleted a copy of that March 27th email from your

13· · · · ·computer system, right?

14· · · · · · · · · · ·A.· ·Yes.

15· ·413· · · · · · · ·Q.· ·And the reason you chose to delete

16· · · · ·that particular email, I take it, as opposed to

17· · · · ·other emails which you didn't delete, was because

18· · · · ·you thought that there was something perhaps

19· · · · ·improper about you having sent that email?

20· · · · · · · · · · ·A.· ·Upon further reflexion after

21· · · · ·sending it, yes.

22· ·414· · · · · · · ·Q.· ·And what is it that you thought

23· · · · ·was wrong about that?· That you had disclosed

24· · · · ·confidential information to West Face?

25· · · · · · · · · · ·A.· ·That I had disclosed information
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·1· · · · ·to West Face.

·2· ·415· · · · · · · ·Q.· ·And you're not denying that your

·3· · · · ·analysis and the analysis of other people at

·4· · · · ·Catalyst in those memos that you did send to West

·5· · · · ·Face was proprietary information that belonged to

·6· · · · ·Catalyst?

·7· · · · · · · · · · ·A.· ·I agree it's proprietary.

·8· ·416· · · · · · · ·Q.· ·And you're not denying I take it

·9· · · · ·that the analysis that was performed, in

10· · · · ·particular -- and we'll look in some detail at

11· · · · ·these presentations or memos.· But some of the

12· · · · ·analysis that was performed was certainly

13· · · · ·confidential?

14· · · · · · · · · · ·A.· ·Yes.

15· ·417· · · · · · · ·Q.· ·In other words, it wouldn't be

16· · · · ·known by third parties?

17· · · · · · · · · · ·A.· ·Yes.

18· ·418· · · · · · · ·Q.· ·Now, how long did it take you to

19· · · · ·come to that realization?

20· · · · · · · · · · ·A.· ·That I shouldn't have sent it?

21· ·419· · · · · · · ·Q.· ·Yes.

22· · · · · · · · · · ·A.· ·I don't remember exactly.

23· ·420· · · · · · · ·Q.· ·And was it around the time that

24· · · · ·you came to that realization that you thought you

25· · · · ·might cover your tracks by deleting it?
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·1· · · · · · · · · · ·A.· ·No.· I deleted it within a week of

·2· · · · ·sending it probably.· I just don't remember exactly

·3· · · · ·the date.

·4· ·421· · · · · · · ·Q.· ·But what I'm trying to get at, was

·5· · · · ·it prior to your deleting that email that you came

·6· · · · ·to the realization that maybe you shouldn't have

·7· · · · ·sent it?

·8· · · · · · · · · · ·A.· ·Yes.

·9· ·422· · · · · · · ·Q.· ·So some time within a week after

10· · · · ·you sent that email you came to the realization

11· · · · ·that you ought not to have sent it, and then you

12· · · · ·made the decision to delete that email?

13· · · · · · · · · · ·A.· ·Correct.

14· ·423· · · · · · · ·Q.· ·What you didn't do obviously is

15· · · · ·you didn't go to Catalyst at the time you came to

16· · · · ·that realization and tell them that you had made

17· · · · ·the mistake of sending confidential and proprietary

18· · · · ·information to one of their competitors?

19· · · · · · · · · · ·A.· ·I doubt they would have been very

20· · · · ·forgiving.

21· ·424· · · · · · · ·Q.· ·They may not have been forgiving,

22· · · · ·but since you made the mistake --

23· · · · · · · · · · ·A.· ·No, I did not.

24· ·425· · · · · · · ·Q.· ·You chose not to try to correct

25· · · · ·that by going to Catalyst and being up front with
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·1· · · · ·your employer?

·2· · · · · · · · · · ·A.· ·No.

·3· ·426· · · · · · · ·Q.· ·So at paragraph 64 -- I take it we

·4· · · · ·can also agree with each other on this point, that

·5· · · · ·in paragraph 64 where you say that three of the

·6· · · · ·research pieces did not contain any confidential

·7· · · · ·information or information proprietary to Catalyst,

·8· · · · ·that's wrong?

·9· · · · · · · · · · ·A.· ·I don't agree.

10· ·427· · · · · · · ·Q.· ·So you're saying that those

11· · · · ·analyses that were performed, those research pieces

12· · · · ·that were performed were not proprietary to

13· · · · ·Catalyst?

14· · · · · · · · · · ·A.· ·The pieces themselves were.· They

15· · · · ·didn't contain any confidential information.

16· ·428· · · · · · · ·Q.· ·I don't understand the

17· · · · ·distinction.

18· · · · · · · · · · ·A.· ·I mean there's -- in logic a set

19· · · · ·doesn't contain itself.· So the memo can be

20· · · · ·confidential and not contain any confidential

21· · · · ·information.

22· ·429· · · · · · · ·Q.· ·So what makes the memo

23· · · · ·confidential?

24· · · · · · · · · · ·A.· ·I'm not really sure actually.

25· ·430· · · · · · · ·Q.· ·Well, maybe I can help you out.
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·1· · · · ·Is it the fact that the work product that you're

·2· · · · ·performing on behalf of your employer shouldn't be

·3· · · · ·shared with a competitor?

·4· · · · · · · · · · ·A.· ·I agree with that.

·5· ·431· · · · · · · ·Q.· ·Okay.· And in terms of the actual

·6· · · · ·confidential information, you say it didn't include

·7· · · · ·any confidential information, you don't mean to

·8· · · · ·suggest again that the analysis that you're

·9· · · · ·performing is not confidential?

10· · · · · · · · · · ·A.· ·I don't believe it is.· It was

11· · · · ·based on publicly available information.

12· ·432· · · · · · · ·Q.· ·Right.· But lots of things are

13· · · · ·based on publicly available information, but the

14· · · · ·fact that you're performing an analysis that may

15· · · · ·not be readily available to the public is what

16· · · · ·makes it confidential.· That's your work product is

17· · · · ·analyzing.

18· · · · · · · · · · ·A.· ·I agree it's a work product and

19· · · · ·proprietary.

20· ·433· · · · · · · ·Q.· ·And that's what makes it

21· · · · ·confidential.· That's what you're being paid for,

22· · · · ·to perform this analysis that's not publicly

23· · · · ·available.

24· · · · · · · · · · ·A.· ·I multiply publicly available

25· · · · ·numbers by publicly available numbers.· Like-minded
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·1· · · · ·people would have done the same thing.

·2· ·434· · · · · · · ·Q.· ·You do far more than multiply, Mr.

·3· · · · ·Moyse.· Let's be fair.· Anybody can take a

·4· · · · ·calculator.· You're not hired to be a calculator.

·5· · · · ·You're hired to bring your experience and expertise

·6· · · · ·in performing an analysis, right?· That's why

·7· · · · ·you're being paid $200,000 a year.

·8· · · · · · · · · · ·A.· ·One sixty-two.

·9· ·435· · · · · · · ·Q.· ·Right.

10· · · · · · · · · · ·Right?· It's that level of analysis,

11· · · · ·that's the work product that's being performed for

12· · · · ·your employer; you surely understand that.

13· · · · · · · · · · ·A.· ·Yes.

14· ·436· · · · · · · ·Q.· ·And that's what makes it

15· · · · ·confidential.

16· · · · · · · · · · ·A.· ·I don't know.

17· ·437· · · · · · · ·Q.· ·Do you disagree with that?

18· · · · · · · · · · ·A.· ·I don't know what makes it

19· · · · ·confidential.

20· ·438· · · · · · · ·Q.· ·Okay.· Why do you put

21· · · · ·"confidential" on the documents?· When you're

22· · · · ·authoring the documents why do you label them

23· · · · ·confidential?

24· · · · · · · · · · ·A.· ·That's part of the template.· I've

25· · · · ·never given it a second thought.
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·1· ·439· · · · · · · ·Q.· ·Did you tell anybody or ask

·2· · · · ·anybody, Why do we label these things confidential?

·3· · · · ·Or did you have an understanding of what made them

·4· · · · ·confidential?

·5· · · · · · · · · · ·A.· ·Seemed boiler plate.

·6· ·440· · · · · · · ·Q.· ·Would you take any analysis that

·7· · · · ·you're performing or have performed for West Face

·8· · · · ·and disclose it to third parties?

·9· · · · · · · · · · ·A.· ·No.· And I agree that the

10· · · · ·disclosure of information was wrong regardless of

11· · · · ·whether I thought it was confidential.

12· ·441· · · · · · · ·Q.· ·So why are you telling the court

13· · · · ·that the research pieces didn't contain any

14· · · · ·confidential information or information proprietary

15· · · · ·to Catalyst if you're now disagreeing that that's

16· · · · ·the case?

17· · · · · · · · · · ·A.· ·The entire piece is proprietary.

18· · · · ·They don't -- I don't know what makes it

19· · · · ·confidential.· I don't agree that any of the

20· · · · ·information in it was proprietary.

21· ·442· · · · · · · ·Q.· ·Other than your analysis.

22· · · · · · · · · · ·A.· ·The whole of the product, yes.

23· ·443· · · · · · · ·Q.· ·Including your analysis.· Right?

24· · · · ·Which is contained within those pieces.

25· · · · · · · · · · ·MR. HOPKINS:· I think you have his
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·1· · · · ·answer.· His answer was he doesn't know.

·2· · · · · · · · · · ·BY MR. DIPUCCHIO:

·3· ·444· · · · · · · ·Q.· ·And what about the structure or

·4· · · · ·strategy behind a particular deal?· Would you

·5· · · · ·consider that to be sensitive or confidential

·6· · · · ·information that belongs to Catalyst?

·7· · · · · · · · · · ·A.· ·Could be, yes.

·8· ·445· · · · · · · ·Q.· ·So in these memos where we see for

·9· · · · ·example, and I'll take you to specific parts of

10· · · · ·them if you want me to, but where we see for

11· · · · ·example a recitation of the structure of a deal, or

12· · · · ·the strategy that was being employed by Catalyst in

13· · · · ·certain situations, would you agree that those

14· · · · ·things are confidential information that Catalyst

15· · · · ·would not want to be widely shared?

16· · · · · · · · · · ·A.· ·Yes.

17· ·446· · · · · · · ·Q.· ·And whatever you do say in your

18· · · · ·affidavit you do draw a distinction, it seems to me

19· · · · ·at least, between three of the research pieces and

20· · · · ·then the fourth one, right?

21· · · · · · · · · · ·A.· ·Yes.

22· ·447· · · · · · · ·Q.· ·So at least in the case of the

23· · · · ·fourth one you agree that did contain, even by your

24· · · · ·definition, confidential and proprietary

25· · · · ·information in it?
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·1· · · · · · · · · · ·A.· ·Yes.

·2· ·448· · · · · · · ·Q.· ·And why?· What was the distinction

·3· · · · ·there?

·4· · · · · · · · · · ·A.· ·The information in it was based on

·5· · · · ·information provided by the company under a

·6· · · · ·non-disclosure agreement that would not have been

·7· · · · ·available to the public.

·8· ·449· · · · · · · ·Q.· ·So in that particular case -- let

·9· · · · ·me just understand and break that down.· In that

10· · · · ·particular case you were aware that Catalyst had

11· · · · ·signed a non-disclosure agreement in order to

12· · · · ·obtain the information that found its way into that

13· · · · ·memo?

14· · · · · · · · · · ·A.· ·Yes.

15· ·450· · · · · · · ·Q.· ·And in spite of that you actually

16· · · · ·disclosed that memo to a third party thereby, in

17· · · · ·effect, causing Catalyst to breach its

18· · · · ·non-disclosure agreement?

19· · · · · · · · · · ·A.· ·Yes.

20· · · · · · · · · · ·Just to clarify, I'm not aware what the

21· · · · ·non-disclosure says, but...

22· ·451· · · · · · · ·Q.· ·You certainly understand at least

23· · · · ·at minimum that the non-disclosure agreement would

24· · · · ·not allow that information that was received by

25· · · · ·Catalyst in confidence to be disclosed to a third
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·1· · · · ·party?

·2· · · · · · · · · · ·A.· ·It should, yes.

·3· ·452· · · · · · · ·Q.· ·And that was -- the fourth case

·4· · · · ·that you're referring to at paragraph 65 is which

·5· · · · ·one?

·6· · · · · · · · · · ·A.· ·That would be Homburg.

·7· ·453· · · · · · · ·Q.· ·Homburg, okay.

·8· · · · · · · · · · ·Shall we take a break there?

·9· · · · · · · · · · ·MR. HOPKINS:· Sure.

10· · · · · · · · · · ·THE DEPONENT:· I'm fine.

11· · · · · · · · · · ·MR. DIPUCCHIO:· I know, but the

12· · · · ·reporter -- we have to be considerate of the

13· · · · ·reporter.· This is much more difficult for her than

14· · · · ·it is probably for you as well.

15· · · · · · · · · · ·--- Recess at 11:37 a.m.

16· · · · · · · · · · ·--- On resuming at 11:53 a.m.

17· · · · · · · · · · ·BY MR. DIPUCCHIO:

18· ·454· · · · · · · ·Q.· ·Can we turn up tab I of the

19· · · · ·Catalyst motion record?· This is tab I to the

20· · · · ·affidavit of Mr. Riley.· Page 64 of the record is a

21· · · · ·letter --

22· · · · · · · · · · ·MR. HOPKINS:· Sorry.· "I" or page 59?

23· · · · · · · · · · ·MR. DIPUCCHIO:· 64 of the record.

24· · · · · · · · · · ·MR. HOPKINS:· So tab K.

25· · · · · · · · · · ·MR. DIPUCCHIO:· I think you have the
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·1· · · · ·wrong record.· You're looking at Dentons record.

·2· · · · · · · · · · ·MR. HOPKINS:· Sorry.· My apologies.

·3· · · · · · · · · · ·Yes.

·4· · · · · · · · · · ·BY MR. DIPUCCHIO:

·5· ·455· · · · · · · ·Q.· ·So after you announced to Catalyst

·6· · · · ·that you were going to be resigning your position,

·7· · · · ·approximately a week after that a letter was sent

·8· · · · ·to your counsel and to Mr. Boland at West Face.

·9· · · · ·And do you recall receiving that letter, Mr. Moyse?

10· · · · · · · · · · ·A.· ·Through my counsel, yes.

11· ·456· · · · · · · ·Q.· ·And you understood in that letter

12· · · · ·that, in essence, Catalyst was concerned about two

13· · · · ·things.· Firstly, they were concerned about the

14· · · · ·fact that you had breached the restrictive covenant

15· · · · ·in your employment contract, right?

16· · · · · · · · · · ·A.· ·That was their position, yes.

17· ·457· · · · · · · ·Q.· ·Their concern?

18· · · · · · · · · · ·A.· ·Yes.

19· ·458· · · · · · · ·Q.· ·And secondly they were concerned

20· · · · ·about the fact that you might have confidential

21· · · · ·information in your possession, right?

22· · · · · · · · · · ·A.· ·Yes.

23· ·459· · · · · · · ·Q.· ·And then presumably your lawyer on

24· · · · ·your behalf responded to this letter on June 5th.

25· · · · ·And that's at page 72 of the record.· And we've
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·1· · · · ·looked at this letter briefly already.· But what he

·2· · · · ·says in regards to confidentiality is at the bottom

·3· · · · ·of the first page of the letter:

·4· · · · · · · · · · · · · "In response to your client's

·5· · · · · · · · · · ·invitation that Mr. Moyse propose

·6· · · · · · · · · · ·terms on which the current situation

·7· · · · · · · · · · ·may be remedied, Mr. Moyse is

·8· · · · · · · · · · ·willing to confirm in writing that

·9· · · · · · · · · · ·he understands and will abide by the

10· · · · · · · · · · ·confidentiality provision contained

11· · · · · · · · · · ·in the employment agreement, a

12· · · · · · · · · · ·proposal which we feel is reasonable

13· · · · · · · · · · ·in the circumstances." (as read)

14· · · · · · · · · · ·So through your counsel you indicated

15· · · · ·that you were prepared to indicate in writing that

16· · · · ·you understood and would abide by the

17· · · · ·confidentiality provision in the agreement, right?

18· · · · · · · · · · ·A.· ·Yes.

19· ·460· · · · · · · ·Q.· ·And at this time, June 5th, 2014,

20· · · · ·when your counsel is writing this letter to my

21· · · · ·firm, you're still employed by Catalyst.· You're

22· · · · ·still being paid by Catalyst, right?

23· · · · · · · · · · ·A.· ·Yes.

24· ·461· · · · · · · ·Q.· ·And in the face of the letter that

25· · · · ·was sent to your counsel on May 30th, and the
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·1· · · · ·response that was delivered by your counsel on June

·2· · · · ·5th to that letter, you still made the decision at

·3· · · · ·that time not to disclose to Catalyst that you had

·4· · · · ·sent an email to West Face that contained

·5· · · · ·proprietary and confidential information in it?

·6· · · · · · · · · · ·A.· ·I did not, that's right.

·7· ·462· · · · · · · ·Q.· ·And was there any particular

·8· · · · ·reason why you didn't willingly disclose that at

·9· · · · ·this time?

10· · · · · · · · · · ·A.· ·I don't know.

11· ·463· · · · · · · ·Q.· ·You don't know whether there was a

12· · · · ·reason?

13· · · · · · · · · · ·A.· ·I don't have a reason.

14· ·464· · · · · · · ·Q.· ·And, in fact, you believed at this

15· · · · ·time, when your counsel wrote the response to the

16· · · · ·letter, you believed at this time that there was no

17· · · · ·evidence of your having sent that email to West

18· · · · ·Face because you had deleted it, right?

19· · · · · · · · · · ·A.· ·I don't know whether or not

20· · · · ·Catalyst could have found it.

21· ·465· · · · · · · ·Q.· ·But you yourself thought that you

22· · · · ·had deleted it.

23· · · · · · · · · · ·A.· ·Yes.

24· ·466· · · · · · · ·Q.· ·Well, you knew you had deleted it.

25· · · · · · · · · · ·A.· ·Yes.
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·1· ·467· · · · · · · ·Q.· ·And nor at that time, after May

·2· · · · ·30th and before your counsel responded on June 5th,

·3· · · · ·nor at that time did you either tell your counsel,

·4· · · · ·or tell anybody at Catalyst that you may have had

·5· · · · ·information on your personal computing devices?

·6· · · · · · · · · · ·A.· ·I don't remember.

·7· ·468· · · · · · · ·Q.· ·You don't remember whether you did

·8· · · · ·or didn't tell anybody at Catalyst?

·9· · · · · · · · · · ·A.· ·I definitely didn't tell anybody

10· · · · ·at Catalyst.· I don't remember whether or not I

11· · · · ·told my counsel.

12· ·469· · · · · · · ·Q.· ·Let's not get into that.· In any

13· · · · ·event, that wasn't disclosed in your counsel's

14· · · · ·letter of June 5th.

15· · · · · · · · · · ·A.· ·Correct.

16· ·470· · · · · · · ·Q.· ·Now, you've looked at, I take it,

17· · · · ·the supplementary affidavits that were filed in

18· · · · ·this matter by Mr. Riley and Mr. Musters?

19· · · · · · · · · · ·A.· ·I have.

20· ·471· · · · · · · ·Q.· ·Let's turn up the affidavit that

21· · · · ·was sworn by Mr. Musters, the supplementary one.

22· · · · ·So that's in the supplementary motion record.· At

23· · · · ·tab...

24· · · · · · · · · · ·MR. HOPKINS:· Tab A?

25· · · · · · · · · · ·MR. DIPUCCHIO:· Yes.· Exactly.

159

http://www.neesonsreporting.com


·1· · · · · · · · · · ·I guess it's attached.· I apologize.

·2· · · · ·There isn't a supplementary affidavit of Mr.

·3· · · · ·Musters.· It's my mistake.· There's a supplementary

·4· · · · ·affidavit of Mr. Riley which attaches a report by

·5· · · · ·Mr. Musters, right?· At tab A.

·6· · · · · · · · · · ·BY MR. DIPUCCHIO:

·7· ·472· · · · · · · ·Q.· ·And you reviewed that report?

·8· · · · · · · · · · ·I'm not suggesting you reviewed it in

·9· · · · ·any degree of detail, but you were aware of that

10· · · · ·report being filed?

11· · · · · · · · · · ·A.· ·I was aware of the report.  I

12· · · · ·don't believe I reviewed it.

13· ·473· · · · · · · ·Q.· ·And in your affidavit, I believe

14· · · · ·it's your reply affidavit, you acknowledge that you

15· · · · ·wiped your BlackBerry, right?

16· · · · · · · · · · ·A.· ·Yep.

17· ·474· · · · · · · ·Q.· ·And do you have any specific

18· · · · ·recollection of the date upon which you did that?

19· · · · · · · · · · ·A.· ·I believe it would have -- so I

20· · · · ·probably would have been I want to say between June

21· · · · ·18 and June 20th.

22· ·475· · · · · · · ·Q.· ·There's no question, is there, Mr.

23· · · · ·Moyse, that you chose to wipe your BlackBerry after

24· · · · ·it became clear through my correspondence with your

25· · · · ·counsel that there were going to be court
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·1· · · · ·proceedings brought in relation to this matter?

·2· · · · · · · · · · ·MR. HOPKINS:· Well, in terms of court

·3· · · · ·proceeding --

·4· · · · · · · · · · ·THE DEPONENT:· I agree with the

·5· · · · ·timeline.· I don't agree there's a logical

·6· · · · ·connection.

·7· · · · · · · · · · ·BY MR. DIPUCCHIO:

·8· ·476· · · · · · · ·Q.· ·Let's forget about logical

·9· · · · ·connections.· We'll leave that to somebody else to

10· · · · ·draw.· You acknowledge that you wiped your

11· · · · ·BlackBerry after you were made aware through my

12· · · · ·correspondence to your counsel that there were

13· · · · ·going to be court proceedings initiated?

14· · · · · · · · · · ·A.· ·I don't remember exactly, because

15· · · · ·I don't remember the date of the letter that you

16· · · · ·sent that indicated there would be court

17· · · · ·proceedings.

18· ·477· · · · · · · ·Q.· ·Let's look at that.· I believe it

19· · · · ·was --

20· · · · · · · · · · ·A.· ·We should get the timing right.

21· ·478· · · · · · · ·Q.· ·Okay.· Let's get the timing right.

22· · · · ·Fair enough.· I believe it was June 18th, but let

23· · · · ·me confirm.

24· · · · · · · · · · ·I apologize.· It's June 19th.· So it's

25· · · · ·Exhibit N to Mr. Riley's affidavit, page 79.· And
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·1· · · · ·you had seen this email when it came through?

·2· · · · · · · · · · ·A.· ·Yes.· It was forwarded to me some

·3· · · · ·time after.

·4· ·479· · · · · · · ·Q.· ·Okay.· And do you know whether you

·5· · · · ·wiped your BlackBerry after that email?

·6· · · · · · · · · · ·A.· ·I don't remember.

·7· ·480· · · · · · · ·Q.· ·Is it possible you did?

·8· · · · · · · · · · ·A.· ·I would say it's equally possible

·9· · · · ·I didn't.

10· ·481· · · · · · · ·Q.· ·And if you wiped it prior to that

11· · · · ·it wouldn't have been much prior to that, right?

12· · · · · · · · · · ·A.· ·I agree with that.

13· ·482· · · · · · · ·Q.· ·So it was some time we know from

14· · · · ·Mr. Musters report after June 17th, right?

15· · · · · · · · · · ·A.· ·Yes.· I just know it was some time

16· · · · ·between Wednesday and Friday.

17· ·483· · · · · · · ·Q.· ·And prior to wiping your

18· · · · ·BlackBerry, I take it you and I can agree that you

19· · · · ·didn't ask anyone at Catalyst whether you should be

20· · · · ·wiping your BlackBerry?

21· · · · · · · · · · ·A.· ·I didn't think I had to.

22· ·484· · · · · · · ·Q.· ·Well --

23· · · · · · · · · · ·A.· ·I did not.

24· ·485· · · · · · · ·Q.· ·Let's just answer the questions.

25· · · · · · · · · · ·A.· ·I didn't.
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·1· ·486· · · · · · · ·Q.· ·And you didn't give it to your

·2· · · · ·counsel as an example, in order to preserve it?

·3· · · · · · · · · · ·A.· ·No.· I didn't think of that.

·4· ·487· · · · · · · ·Q.· ·Let's go back to your affidavit of

·5· · · · ·July 7th.· We were talking before the break about,

·6· · · · ·in part about this view that you had about the

·7· · · · ·non-competition covenant.· I take it that in the

·8· · · · ·course of applying for the job at West Face you had

·9· · · · ·discussions with West Face specifically about your

10· · · · ·employment contract with Catalyst and in particular

11· · · · ·the restrictive covenants?

12· · · · · · · · · · ·A.· ·Can I answer that?

13· · · · · · · · · · ·MR. HOPKINS:· I think so.

14· · · · · · · · · · ·THE DEPONENT:· Yes.

15· · · · · · · · · · ·BY MR. DIPUCCHIO:

16· ·488· · · · · · · ·Q.· ·And can you tell me, please, who

17· · · · ·you spoke to at West Face in regards to that

18· · · · ·particular issue?

19· · · · · · · · · · ·A.· ·I would have advised Mr. Dea, and

20· · · · ·--

21· ·489· · · · · · · ·Q.· ·Okay.· Just to be precise, let's

22· · · · ·not sue works like, "I would have advised."· Tell

23· · · · ·me who you did advise.

24· · · · · · · · · · ·A.· ·I believe Mr. Dea, and definitely

25· · · · ·Mr. Singh.
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·1· · · · ·a result of your employment at Catalyst at the

·2· · · · ·time?

·3· · · · · · · · · · ·A.· ·I actually didn't find out through

·4· · · · ·Catalyst.· It's moderately well-known.

·5· ·534· · · · · · · ·Q.· ·Where did you find out?

·6· · · · · · · · · · ·A.· ·Several people.

·7· ·535· · · · · · · ·Q.· ·Who?

·8· · · · · · · · · · ·A.· ·Mr. Bacal had hinted at it.  I

·9· · · · ·heard from Mark Horrox.· Those are two off the top

10· · · · ·of my head, but it's well-known.

11· ·536· · · · · · · ·Q.· ·And did you discuss with West Face

12· · · · ·what would happen in the event that legal

13· · · · ·proceedings were commenced?

14· · · · · · · · · · ·A.· ·No.

15· ·537· · · · · · · ·Q.· ·Did West Face offer to indemnify

16· · · · ·you in respect of any legal fees --

17· · · · · · · · · · ·MR. HOPKINS:· Don't answer.· Sorry.

18· · · · ·Finish the question.

19· · · · · · · · · · ·MR. DIPUCCHIO:· Let me finish the

20· · · · ·question.· You're jumping all over that one.

21· · · · · · · · · · ·BY MR. DIPUCCHIO:

22· ·538· · · · · · · ·Q.· ·Did West Face offer to indemnify

23· · · · ·you in respect of your legal fees or any damages

24· · · · ·that might be awarded against you?

25· · · · ·R/F· · · · ·MR. HOPKINS:· It's refused.
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·1· · · · · · · · · · ·MR. DIPUCCHIO:· On what basis, counsel?

·2· · · · · · · · · · ·MR. HOPKINS:· It's irrelevant.

·3· · · · · · · · · · ·MR. DIPUCCHIO:· It's irrelevant to a

·4· · · · ·case for inducement?

·5· · · · ·R/F· · · · ·MR. HOPKINS:· It's refused.

·6· · · · · · · · · · ·BY MR. DIPUCCHIO:

·7· ·539· · · · · · · ·Q.· ·So just for the record -- and I

·8· · · · ·understand you're refusing it, but for the record

·9· · · · ·in the event there is an indemnification agreement

10· · · · ·I'm requesting production of it, okay?

11· · · · · · · · · · ·MR. HOPKINS:· Okay.

12· · · · · · · · · · ·MR. DIPUCCHIO:· And I understand you're

13· · · · ·refusing it.

14· · · · · · · · · · ·BY MR. DIPUCCHIO:

15· ·540· · · · · · · ·Q.· ·Now, in paragraph 70 of your

16· · · · ·original affidavit you say that an interlocutory

17· · · · ·injunction would be devastating to your career and

18· · · · ·livelihood as it would prevent you from holding

19· · · · ·gainful employment and would deprive you of the

20· · · · ·experience you're developing in your still young

21· · · · ·career.

22· · · · · · · · · · ·You're not suggesting that complying

23· · · · ·with your obligations under the restrictive

24· · · · ·covenant in your employment agreement would

25· · · · ·preclude you from any type of employment
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·1· · · · · · · · · · ·A.· ·I don't think so.· That's a really

·2· · · · ·broad term.· It's an umbrella term for a variety of

·3· · · · ·strategies.

·4· ·576· · · · · · · ·Q.· ·But Anson was definitely a firm

·5· · · · ·you would identify in that field?

·6· · · · · · · · · · ·A.· ·Yes.

·7· ·577· · · · · · · ·Q.· ·And how about CPPIB?

·8· · · · · · · · · · ·A.· ·I would identify them as

·9· · · · ·participating in certain aspects of special

10· · · · ·situations investing, yes.

11· ·578· · · · · · · ·Q.· ·How about in star AGF?

12· · · · · · · · · · ·A.· ·I don't think they would be a

13· · · · ·special situations firm.

14· ·579· · · · · · · ·Q.· ·And Mackenzie, would you call them

15· · · · ·a special situations firm?

16· · · · · · · · · · ·A.· ·They're involved in certain

17· · · · ·distressed investments.

18· ·580· · · · · · · ·Q.· ·Would you call them a special

19· · · · ·situations firm?

20· · · · · · · · · · ·A.· ·Not generally.

21· ·581· · · · · · · ·Q.· ·How many firms do you say operate

22· · · · ·in the special -- almost exclusively in the special

23· · · · ·situations field?

24· · · · · · · · · · ·A.· ·Special situations is a very broad

25· · · · ·term.

166

http://www.neesonsreporting.com


·1· ·582· · · · · · · ·Q.· ·And how many firms would you say

·2· · · · ·participate primarily in that field?

·3· · · · · · · · · · ·A.· ·I can't estimate.

·4· ·583· · · · · · · ·Q.· ·Do you have any ballpark?

·5· · · · · · · · · · ·A.· ·It's got to be hundreds.

·6· ·584· · · · · · · ·Q.· ·Hundreds?· In Toronto?

·7· · · · · · · · · · ·A.· ·Not in Toronto.

·8· ·585· · · · · · · ·Q.· ·In Toronto I'm talking about, or

·9· · · · ·Ontario.

10· · · · · · · · · · ·A.· ·I don't know, at least six or

11· · · · ·seven.

12· ·586· · · · · · · ·Q.· ·So a handful?

13· · · · · · · · · · ·A.· ·Yeah.

14· ·587· · · · · · · ·Q.· ·If I could ask you --

15· · · · · · · · · · ·A.· ·Sorry.· By operate in, do you mean

16· · · · ·as their primary line of business?

17· ·588· · · · · · · ·Q.· ·Yes.

18· · · · · · · · · · ·A.· ·Yeah.· Okay.· Six or seven.

19· ·589· · · · · · · ·Q.· ·If I could ask you to turn up the

20· · · · ·brief that has been provided by West Face.

21· · · · · · · · · · ·MR. MITCHELL:· Could we go off the

22· · · · ·record for a minute?

23· · · · · · · · · · ·MR. DIPUCCHIO:· Absolutely.

24· · · · · · · · · · ·--- Off-the-record discussion

25· · · · · · · · · · ·BY MR. DIPUCCHIO:
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·1· ·590· · · · · · · ·Q.· ·So let me ask you to turn to...  I

·2· · · · ·apologize, I don't have it clearly noted in my

·3· · · · ·notes.

·4· · · · · · · · · · ·Okay, yes.· So tab 2 of that brief.

·5· · · · · · · · · · ·A.· ·Mm-hmm.

·6· ·591· · · · · · · ·Q.· ·And before I ask you about this

·7· · · · ·particular email that's at the bottom of that first

·8· · · · ·page, you knew Mr. Dea from before you started

·9· · · · ·working at Catalyst, right?

10· · · · · · · · · · ·A.· ·Right.

11· ·592· · · · · · · ·Q.· ·How did you know him?

12· · · · · · · · · · ·A.· ·I had interviewed with West Face

13· · · · ·while I was at Credit Suisse looking for employment

14· · · · ·in Toronto.

15· ·593· · · · · · · ·Q.· ·So prior to joining Catalyst you

16· · · · ·had interviewed at West Face?

17· · · · · · · · · · ·A.· ·Yes.

18· ·594· · · · · · · ·Q.· ·Did they offer you a job at that

19· · · · ·time?

20· · · · · · · · · · ·A.· ·No.

21· ·595· · · · · · · ·Q.· ·And so you had some idea through

22· · · · ·that application process I gather of what West Face

23· · · · ·did and the types of transactions it would work on?

24· · · · · · · · · · ·A.· ·I didn't actually get a whole lot

25· · · · ·of insight during that part of the process.· I was
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·1· · · · ·actually interviewing with them more as a favour

·2· · · · ·because Tom's friend was my boss at Credit Suisse.

·3· · · · ·But I wasn't given much regard there.

·4· ·596· · · · · · · ·Q.· ·So on December 11, 2013 you reach

·5· · · · ·out again to Mr. Dea.· And I take it this is just a

·6· · · · ·point of contact you're making at this time?

·7· · · · · · · · · · ·A.· ·Yep.

·8· ·597· · · · · · · ·Q.· ·All right.· And you reach out to

·9· · · · ·him and say:

10· · · · · · · · · · · · · "Hope all is well.· It's been a

11· · · · · · · · · · ·very long while and I meant to reach

12· · · · · · · · · · ·out much earlier.· It is indeed a

13· · · · · · · · · · ·small space up here, much smaller

14· · · · · · · · · · ·than I had realized." (as read)

15· · · · · · · · · · ·So just stopping there.· What were you

16· · · · ·referring to?

17· · · · · · · · · · ·A.· ·Just how everyone in the space is

18· · · · ·very familiar with each other.

19· ·598· · · · · · · ·Q.· ·When you talk about the space, are

20· · · · ·you talking about the special situations field?

21· · · · · · · · · · ·A.· ·No.· I was probably talking about

22· · · · ·the broader hedge fund industry in Canada.

23· ·599· · · · · · · ·Q.· ·And you say, "I did want to keep

24· · · · ·in touch" --

25· · · · · · · · · · ·A.· ·"Up here" I meant Canada
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·1· · · · ·generally.

·2· ·600· · · · · · · ·Q.· ·Okay.· You say:

·3· · · · · · · · · · · · · "I did want to keep in touch

·4· · · · · · · · · · ·especially now that I have some more

·5· · · · · · · · · · ·experience and insight." (as read)

·6· · · · · · · · · · ·So you had I take it gained more

·7· · · · ·experience and insight?

·8· · · · · · · · · · ·A.· ·Some, yes.

·9· ·601· · · · · · · ·Q.· ·Then you say:

10· · · · · · · · · · · · · "Things are great at Catalyst,

11· · · · · · · · · · ·but we don't share enough

12· · · · · · · · · · ·perspective with others which is

13· · · · · · · · · · ·somewhat unfortunate." (as read)

14· · · · · · · · · · ·So, first of all, were things going

15· · · · ·well for you at Catalyst?

16· · · · · · · · · · ·A.· ·No, but I'm not going to say

17· · · · ·they're terrible and I want to get out.· I was

18· · · · ·planting a seed here to follow up on.

19· ·602· · · · · · · ·Q.· ·So you weren't exactly being

20· · · · ·upfront with Mr. Dea in terms of what your

21· · · · ·experience had been at Catalyst?

22· · · · · · · · · · ·A.· ·No.

23· ·603· · · · · · · ·Q.· ·And then you say, "We don't share

24· · · · ·enough perspective with others."· Are you saying

25· · · · ·that the firms don't really talk to each other
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·1· · · · ·Mr. Dea.

·2· · · · · · · · · · ·A.· ·We had coffee.· He ordered soup.

·3· · · · ·We discussed generally my duties at Catalyst and

·4· · · · ·the type of work I did.· He talked about the type

·5· · · · ·of work that West Face does and what their

·6· · · · ·potential needs might be, although he wasn't sure

·7· · · · ·at the time if they would need somebody.· And that

·8· · · · ·was the extent of our conversation.· It lasted

·9· · · · ·probably a half hour, 45 minutes.

10· ·622· · · · · · · ·Q.· ·Did you mention any specific

11· · · · ·transactions to Mr. Dea?

12· · · · · · · · · · ·A.· ·No.

13· ·623· · · · · · · ·Q.· ·None at all?

14· · · · · · · · · · ·A.· ·None that I remember.

15· ·624· · · · · · · ·Q.· ·Did Mr. Dea ask you to provide

16· · · · ·anything to him as a result of that meeting?

17· · · · · · · · · · ·A.· ·He asked if I could provide

18· · · · ·research and writing samples to gauge my writing

19· · · · ·and research ability.· He specifically asked that I

20· · · · ·do not provide confidential information.

21· ·625· · · · · · · ·Q.· ·Okay.· So Mr. Dea made the request

22· · · · ·to you?

23· · · · · · · · · · ·A.· ·Yes.

24· ·626· · · · · · · ·Q.· ·And it was in response to that

25· · · · ·request that you then sent him the email of March
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·1· · · · ·27th?

·2· · · · · · · · · · ·A.· ·Correct.

·3· ·627· · · · · · · ·Q.· ·And what didn't you understand

·4· · · · ·about Mr. Dea's caution that you say he gave you on

·5· · · · ·March 26th about not sending confidential

·6· · · · ·information?

·7· · · · · · · · · · ·A.· ·It was clear.

·8· ·628· · · · · · · ·Q.· ·And did you take that to heart?

·9· · · · ·Or did you just ignore what Mr. Dea said to you?

10· · · · · · · · · · ·A.· ·I took it to heart.

11· ·629· · · · · · · ·Q.· ·And, in fact, when you got back to

12· · · · ·the office and sent him what you sent him you sent

13· · · · ·him information that you now acknowledge was

14· · · · ·confidential?

15· · · · · · · · · · ·A.· ·The Homburg information I do

16· · · · ·acknowledge was confidential, yes.

17· ·630· · · · · · · ·Q.· ·And then if I can ask you to turn

18· · · · ·up tab 10 of that same brief.· And this is a copy

19· · · · ·of an email, I don't know whether you've seen it or

20· · · · ·not, that Mr. Dea sent to Mr. Boland, Mr. Griffin

21· · · · ·and Mr. Fraser at some time after your meeting with

22· · · · ·him at Aroma.· And you'll see a reference to you

23· · · · ·near the bottom of the page.· And it says in

24· · · · ·reference to you:

25· · · · · · · · · · · · · "Working at Catalyst currently.
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·1· · · · · · · · · · ·MR. DIPUCCHIO:· Yes, we were on tab 13.

·2· · · · ·Were we not?· I apologize.· Yes, that's at tab 13.

·3· · · · · · · · · · ·BY MR. DIPUCCHIO:

·4· ·659· · · · · · · ·Q.· ·Now, first of all, these memos all

·5· · · · ·have on the header that they're for internal

·6· · · · ·discussion purposes only, right?

·7· · · · · · · · · · ·A.· ·That's on all of our memos whether

·8· · · · ·or not that's true.

·9· ·660· · · · · · · ·Q.· ·You mean you put those on memos

10· · · · ·that are meant to be distributed to third parties

11· · · · ·as well?

12· · · · · · · · · · ·A.· ·Yes.· Actually, this Homburg memo

13· · · · ·was distributed to third parties.

14· ·661· · · · · · · ·Q.· ·Who was it distributed to?

15· · · · · · · · · · ·A.· ·It was distributed to certain

16· · · · ·prospective investors in the fund.

17· ·662· · · · · · · ·Q.· ·Was that after the -- when did

18· · · · ·that occur?

19· · · · · · · · · · ·A.· ·Some time between -- actually it

20· · · · ·would have occurred May 2013 because we wrote the

21· · · · ·memo for that purpose.

22· ·663· · · · · · · ·Q.· ·Okay.· So that's the purpose for

23· · · · ·which the memo was being written?

24· · · · · · · · · · ·A.· ·It was written to be distributed

25· · · · ·to prospective investors.
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·1· ·664· · · · · · · ·Q.· ·And it's also marked

·2· · · · ·"confidential", right?

·3· · · · · · · · · · ·A.· ·Yeah.· Part of the template.· But

·4· · · · ·yes, that's what it says.

·5· ·665· · · · · · · ·Q.· ·So that's only a template so far

·6· · · · ·as you're concerned.· It means nothing.

·7· · · · · · · · · · ·A.· ·I never gave it any thought.

·8· ·666· · · · · · · ·Q.· ·Okay.· Well, when someone marks

·9· · · · ·something "confidential" is that important to you,

10· · · · ·or not?

11· · · · · · · · · · ·A.· ·Generally, yes.

12· ·667· · · · · · · ·Q.· ·And just looking at page 2 of that

13· · · · ·memo in particular, would you agree with me that --

14· · · · ·for example, in the bullet point in the executive

15· · · · ·summary that talks about Catalyst buy-out values.

16· · · · · · · · · · ·A.· ·Mm-hmm.

17· ·668· · · · · · · ·Q.· ·That that is information that is

18· · · · ·generated for Catalyst's eyes?

19· · · · · · · · · · ·A.· ·That was actually public

20· · · · ·information.· That was information made available

21· · · · ·to the bond holders as well as the monitor's

22· · · · ·estimates of value.

23· ·669· · · · · · · ·Q.· ·And how about the bullet point

24· · · · ·that says, "Catalyst believes newco is undervalued"

25· · · · ·and what follows?
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·1· · · · · · · · · · ·A.· ·I suppose that would be Catalyst's

·2· · · · ·opinion of the situation.

·3· ·670· · · · · · · ·Q.· ·Its own internal opinion, right?

·4· · · · · · · · · · ·A.· ·Yes.

·5· · · · · · · · · · ·They wouldn't be buying it if they

·6· · · · ·didn't think it was undervalued though.

·7· ·671· · · · · · · ·Q.· ·Right.· But the actual basis for

·8· · · · ·that conclusion is set out in that paragraph,

·9· · · · ·right?

10· · · · · · · · · · ·A.· ·Yes.· And I believe it's also set

11· · · · ·out in the investor letters which are distributed

12· · · · ·to investors.

13· ·672· · · · · · · ·Q.· ·I understand.· But Catalyst

14· · · · ·decided who to distribute it to, right?· Not you.

15· · · · · · · · · · ·A.· ·Yes.· Yes.

16· ·673· · · · · · · ·Q.· ·And let's just flip forward.  I

17· · · · ·don't want to review this whole thing, but let's

18· · · · ·flip forward to...

19· · · · · · · · · · ·A.· ·It's a gripping read.

20· ·674· · · · · · · ·Q.· ·It is.· Page 17.

21· · · · · · · · · · ·This whole series of bullet points that

22· · · · ·talks about the initial Catalyst offer and certain

23· · · · ·strategy that related to the offer, would you agree

24· · · · ·with me that that's Catalyst information?

25· · · · · · · · · · ·A.· ·Can I just have a second to read
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·1· · · · ·it?

·2· ·675· · · · · · · ·Q.· ·Sure.

·3· · · · · · · · · · · (Witness reads document)

·4· · · · · · · · · · ·A.· ·I suppose -- no.· I mean, much of

·5· · · · ·this is factual and would have been known by the

·6· · · · ·bond holders to whom the offer was presented.  I

·7· · · · ·mean, I don't see anything --

·8· ·676· · · · · · · ·Q.· ·So you think this is information

·9· · · · ·that would have been known to third parties --

10· · · · · · · · · · ·A.· ·That the monitor released a key

11· · · · ·report?· Yes.

12· ·677· · · · · · · ·Q.· ·-- at the time that this memo was

13· · · · ·being written?

14· · · · · · · · · · ·A.· ·I don't think there's any secret

15· · · · ·Catalyst was the first fund.· I don't think there's

16· · · · ·any secret that the monitor released a key report.

17· · · · ·There's no secret that -- you know, obviously

18· · · · ·Catalyst wanted to establish the position if they

19· · · · ·made an offer.

20· · · · · · · · · · ·I don't think there's any secret as of

21· · · · ·May 2013 that the initial offer served to continue

22· · · · ·and open up discussions between Catalyst, because

23· · · · ·Catalyst ended up being the prospective purchaser.

24· · · · ·So, no, I don't think any of that information is

25· · · · ·confidential.
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·1· ·678· · · · · · · ·Q.· ·But do you understand that this is

·2· · · · ·describing a process to achieve an end result?

·3· · · · · · · · · · ·A.· ·It's generic.

·4· ·679· · · · · · · ·Q.· ·This is generic?

·5· · · · · · · · · · ·A.· ·Yes.· It's a generic process.

·6· ·680· · · · · · · ·Q.· ·Okay.· So your understanding is

·7· · · · ·that this isn't confidential to anybody.· So, in

·8· · · · ·other words, at West Face you're able to produce

·9· · · · ·this information to us as well.

10· · · · · · · · · · ·A.· ·Sorry.· What do you mean?

11· ·681· · · · · · · ·Q.· ·When you're doing this type of

12· · · · ·analysis for West Face you would feel free to

13· · · · ·disclose that information as well?

14· · · · · · · · · · ·A.· ·No.· I don't agree I would

15· · · · ·disclose that, but I don't think there's anything

16· · · · ·confidential or harmful about it.

17· ·682· · · · · · · ·Q.· ·When you say that you would agree

18· · · · ·that you shouldn't disclose it, isn't that the same

19· · · · ·thing as saying that therefore I have to maintain

20· · · · ·confidence in respect to that information?· Are we

21· · · · ·having a war of semantics here?

22· · · · · · · · · · ·A.· ·No.

23· ·683· · · · · · · ·Q.· ·So would you agree with me that

24· · · · ·when you say, I have an obligation not to disclose

25· · · · ·it, in essence what you're saying is I have an
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·1· · · · ·obligation to keep it confidential?

·2· · · · · · · · · · ·A.· ·I don't think any of this

·3· · · · ·information is confidential.· I don't think any of

·4· · · · ·this information is confidential.

·5· ·684· · · · · · · ·Q.· ·So my initial question to you was,

·6· · · · ·so you feel comfortable disclosing this information

·7· · · · ·to third parties?

·8· · · · · · · · · · ·A.· ·This information, yes.· It's

·9· · · · ·outlining facts that are well-known.

10· ·685· · · · · · · ·Q.· ·Now what about under the heading

11· · · · ·on page 18, Trustee Conflict?· Is that all

12· · · · ·information that you would feel comfortable sharing

13· · · · ·with a third party?

14· · · · · · · · · · ·A.· ·Probably not.· It's not very

15· · · · ·consequential, but no.

16· ·686· · · · · · · ·Q.· ·Forget about whether it's

17· · · · ·consequential in your mind.· That's not for you to

18· · · · ·decide.· Do you agree with me that that's not

19· · · · ·information that Catalyst would want disclosed to a

20· · · · ·third party?

21· · · · · · · · · · ·A.· ·Some of it probably not.

22· ·687· · · · · · · ·Q.· ·What about at page 21?· Do you

23· · · · ·agree with me that under the heading submission of

24· · · · ·superior offer and superior offer forces short

25· · · · ·auction process that there are a number of bullet
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·1· · · · ·points that speak to the strategy that was being

·2· · · · ·employed by Catalyst?

·3· · · · · · · · · · ·A.· ·Yes.

·4· ·688· · · · · · · ·Q.· ·And do you agree with me that

·5· · · · ·disclosure of that strategy would be of concern to

·6· · · · ·Catalyst?

·7· · · · · · · · · · ·A.· ·Not as of March 2014.

·8· ·689· · · · · · · ·Q.· ·But generally speaking.

·9· · · · · · · · · · ·A.· ·Yes.

10· ·690· · · · · · · ·Q.· ·It would be of concern to

11· · · · ·Catalyst.

12· · · · · · · · · · ·A.· ·If it were to interrupt.

13· ·691· · · · · · · ·Q.· ·It's not only -- Mr. Moyse, surely

14· · · · ·you understand, it's not only in respect of its

15· · · · ·ability to interrupt this particular transaction,

16· · · · ·it's in respect of revealing to a potential

17· · · · ·competitor what kind of strategy may or may not

18· · · · ·employ in any given situation.

19· · · · · · · · · · ·A.· ·Sure.

20· ·692· · · · · · · ·Q.· ·Do you agree with that?

21· · · · · · · · · · ·A.· ·Yes.

22· ·693· · · · · · · ·Q.· ·Similarly on page 22 under the

23· · · · ·heading Catalyst wins short auction process with

24· · · · ·multiple creative structuring options, again there,

25· · · · ·do you agree with me that that's strategic
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·1· · · · ·information that's being provided in this memo?

·2· · · · · · · · · · ·A.· ·No.· This is essentially an

·3· · · · ·advertisement to investors just saying that

·4· · · · ·Catalyst is really creative.

·5· ·694· · · · · · · ·Q.· ·So you call that an advertisement?

·6· · · · · · · · · · ·A.· ·Yes.· Remember the purpose of this

·7· · · · ·memo.

·8· ·695· · · · · · · ·Q.· ·All right.

·9· · · · · · · · · · ·A.· ·Also Catalyst was really smart and

10· · · · ·really creative.

11· ·696· · · · · · · ·Q.· ·And is that something you disagree

12· · · · ·with?

13· · · · · · · · · · ·A.· ·I think they're smart.

14· ·697· · · · · · · ·Q.· ·You don't think they're creative?

15· · · · · · · · · · ·A.· ·Not particularly.

16· ·698· · · · · · · ·Q.· ·You seem to have a pretty dim view

17· · · · ·of Catalyst; is that fair?

18· · · · · · · · · · ·A.· ·I mean, I left because I had a dim

19· · · · ·view of the learning opportunities available to me

20· · · · ·there.

21· ·699· · · · · · · ·Q.· ·Okay.· But you also seem to have a

22· · · · ·dim view of the firm generally.

23· · · · · · · · · · ·A.· ·I think they have a very good

24· · · · ·track record.

25· ·700· · · · · · · ·Q.· ·Did you have some animus towards
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·1· · · · ·Catalyst before you left?

·2· · · · · · · · · · ·A.· ·I didn't want to work there

·3· · · · ·anymore, but I think that's clear.

·4· ·701· · · · · · · ·Q.· ·But apart from that, did you have

·5· · · · ·any animus?· Did you have an intention to harm them

·6· · · · ·on the way out?

·7· · · · · · · · · · ·A.· ·No.· In fact, I was ready to quit

·8· · · · ·even if I didn't have anything.

·9· ·702· · · · · · · ·Q.· ·What about the analysis at page

10· · · · ·29?· The waterfall analysis.

11· · · · · · · · · · ·A.· ·Yes.

12· ·703· · · · · · · ·Q.· ·Would you agree with me that this

13· · · · ·is confidential information?

14· · · · · · · · · · ·A.· ·Yes.

15· ·704· · · · · · · ·Q.· ·And then just skipping forward to

16· · · · ·46.· Would you agree with me that the bullet points

17· · · · ·under the heading Summary would contain information

18· · · · ·that would be sensitive and that Catalyst would not

19· · · · ·want to have shared with third parties?

20· · · · · · · · · · ·A.· ·Potentially the last bullet.  I

21· · · · ·think the first three are publicly known or --

22· · · · ·yeah, potentially the fourth.

23· ·705· · · · · · · ·Q.· ·Okay.· Now, I don't propose to go

24· · · · ·through each of these memos that were shared with

25· · · · ·West Face, but would you agree with me that most if
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·1· · · · ·not all of those memos contain some of the same

·2· · · · ·type of information we've just reviewed in the

·3· · · · ·Homburg memo?

·4· · · · · · · · · · ·A.· ·Some of the memos may contain some

·5· · · · ·of that information.

·6· ·706· · · · · · · ·Q.· ·Okay.

·7· · · · · · · · · · ·A.· ·For example, Arcan Resources has

·8· · · · ·no summary analysis recommendation section.

·9· · · · ·Moreover, Arcan's littered with reference to

10· · · · ·Catalyst needing more information to develop even a

11· · · · ·thesis.

12· ·707· · · · · · · ·Q.· ·I'm just trying to come to Arcan

13· · · · ·with you here.

14· · · · · · · · · · ·I'm having trouble finding it.

15· · · · · · · · · · ·A.· ·Unfortunately I guess these

16· · · · ·weren't numbered, right?· It's going to be the last

17· · · · ·one, I think, or second --

18· · · · · · · · · · ·MR. MITCHELL:· It's the last

19· · · · ·opportunity.

20· · · · · · · · · · ·MR. DIPUCCHIO:· I'm just trying to get

21· · · · ·there.

22· · · · · · · · · · ·THE DEPONENT:· It's the second one.

23· · · · ·It's right after Homburg.

24· · · · · · · · · · ·BY MR. DIPUCCHIO:

25· ·708· · · · · · · ·Q.· ·I think the easiest way to find it
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·1· · · · ·is page 182 of Dentons record.

·2· · · · · · · · · · ·And that was the summary that in part

·3· · · · ·you prepared in January of 2014?

·4· · · · · · · · · · ·A.· ·Yep.

·5· ·709· · · · · · · ·Q.· ·And one of the things that's set

·6· · · · ·out in that particular memo on page 1 is an actual

·7· · · · ·investment thesis, right?

·8· · · · · · · · · · ·A.· ·Not really.

·9· ·710· · · · · · · ·Q.· ·Well --

10· · · · · · · · · · ·A.· ·It says investment thesis.· It

11· · · · ·then states some publicly available information,

12· · · · ·and says as the next step Catalyst should engage

13· · · · ·industry consultants.· So it's acknowledging

14· · · · ·Catalyst doesn't know anything.· It doesn't know

15· · · · ·enough to, you know, have a view yet.

16· ·711· · · · · · · ·Q.· ·But it's performing whatever

17· · · · ·thesis you're able to perform with the information

18· · · · ·that you have at that time, right?

19· · · · · · · · · · ·A.· ·Right, which is not really a

20· · · · ·thesis.

21· ·712· · · · · · · ·Q.· ·But there is some information

22· · · · ·contained there that is a thesis.· It may not be a

23· · · · ·thesis based on all available information but it is

24· · · · ·a thesis?

25· · · · · · · · · · ·A.· ·The thesis is we need more
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·1· · · · ·information.

·2· ·713· · · · · · · ·Q.· ·And would you agree with me that

·3· · · · ·whatever is there would be confidential?

·4· · · · · · · · · · ·A.· ·I don't think any of this is.

·5· ·714· · · · · · · ·Q.· ·You don't think any of that

·6· · · · ·information is confidential?

·7· · · · · · · · · · ·A.· ·All of this is publicly available;

·8· · · · ·the reserves, where the trading comps are, where

·9· · · · ·the debt is trading, where the comps are trading,

10· · · · ·the cash flow generated.· This is all available

11· · · · ·from the public financials.

12· ·715· · · · · · · ·Q.· ·And what's the blow-down model?

13· · · · · · · · · · ·A.· ·It's a model I developed using

14· · · · ·public financials.

15· ·716· · · · · · · ·Q.· ·Is your conclusion in relation to

16· · · · ·the blow-down model on Arcan publicly available

17· · · · ·information?· Can I search somewhere and find your

18· · · · ·conclusion in relation to Arcan?

19· · · · · · · · · · ·A.· ·I suppose not.

20· ·717· · · · · · · ·Q.· ·No, not that you suppose not.

21· · · · ·It's not available, right?

22· · · · · · · · · · ·A.· ·No.

23· ·718· · · · · · · ·Q.· ·So that conclusion is the product

24· · · · ·of your work in relation to this analysis?

25· · · · · · · · · · ·A.· ·Yes.
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·1· ·719· · · · · · · ·Q.· ·And those types of analysis -- we

·2· · · · ·can sit here for days if you want and go through

·3· · · · ·all the memos, but that type of analysis is

·4· · · · ·contained in every single one of the memos you sent

·5· · · · ·over.

·6· · · · · · · · · · ·A.· ·It's all based on publicly

·7· · · · ·available information.

·8· ·720· · · · · · · ·Q.· ·It may or may not, but we know in

·9· · · · ·one case it wasn't.· But I don't care what it was

10· · · · ·based on.· Your analysis itself is contained in all

11· · · · ·of those memos.

12· · · · · · · · · · ·A.· ·I don't think my analysis is

13· · · · ·unique to Catalyst.

14· ·721· · · · · · · ·Q.· ·Is it publicly available?

15· · · · · · · · · · ·A.· ·No.

16· ·722· · · · · · · ·Q.· ·And therefore do you accept that

17· · · · ·it's confidential?

18· · · · · · · · · · ·A.· ·I don't know.

19· ·723· · · · · · · ·Q.· ·Do you have some problem defining

20· · · · ·what's confidential?

21· · · · · · · · · · ·A.· ·I don't think I need to define it

22· · · · ·right now.

23· ·724· · · · · · · ·Q.· ·But do you have some difficulty

24· · · · ·defining for yourself what is confidential?

25· · · · · · · · · · ·A.· ·I know it when I see it.
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·1· ·725· · · · · · · ·Q.· ·I see.· And would you consider

·2· · · · ·these to be confidential?

·3· · · · · · · · · · ·MR. HOPKINS:· I think he's answered the

·4· · · · ·question, counsel.

·5· · · · · · · · · · ·BY MR. DIPUCCHIO:

·6· ·726· · · · · · · ·Q.· ·Should the court rely upon you to

·7· · · · ·determine what's confidential then?

·8· · · · ·R/F· · · · ·MR. HOPKINS:· Don't answer that.

·9· · · · · · · · · · ·BY MR. DIPUCCHIO:

10· ·727· · · · · · · ·Q.· ·Now, if we go back to the brief of

11· · · · ·documents from West Face for a moment.· At tab 16.

12· · · · ·There is an email from you to Tony Griffin on April

13· · · · ·16, 2014.· Who is Tony Griffin?

14· · · · · · · · · · ·A.· ·He's a partner at West Face.

15· ·728· · · · · · · ·Q.· ·And it indicates in your email to

16· · · · ·him that you had met with him I guess on April

17· · · · ·15th; is that right?

18· · · · · · · · · · ·A.· ·I guess, yes.

19· ·729· · · · · · · ·Q.· ·And then you say in your email to

20· · · · ·him:

21· · · · · · · · · · · · · "As discussed, I believe I

22· · · · · · · · · · ·built a very strong skill set at

23· · · · · · · · · · ·Catalyst and have had an overall

24· · · · · · · · · · ·positive experience there." (as

25· · · · · · · · · · ·read)
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·1· · · · · · · · · · ·Is that again -- do you accept any of

·2· · · · ·that?

·3· · · · · · · · · · ·A.· ·Again, I'm trying to get a job,

·4· · · · ·I'm going to make myself sound as good as possible.

·5· ·730· · · · · · · ·Q.· ·I understand that, but there's no

·6· · · · ·need for you --

·7· · · · · · · · · · ·A.· ·I disagree with the overall

·8· · · · ·positive experience.

·9· ·731· · · · · · · ·Q.· ·Okay.· Do you agree that you built

10· · · · ·a strong skill set at Catalyst?

11· · · · · · · · · · ·A.· ·I wouldn't say very strong.  I

12· · · · ·built a skill set.

13· ·732· · · · · · · ·Q.· ·So it wasn't very strong?

14· · · · · · · · · · ·A.· ·It needed more development.

15· ·733· · · · · · · ·Q.· ·And then you say:

16· · · · · · · · · · · · · "However, West Face aligns much

17· · · · · · · · · · ·better with my interests and longer

18· · · · · · · · · · ·term goals." (as read)

19· · · · · · · · · · ·And then you say meeting everyone

20· · · · ·yesterday only further solidified that belief.· So

21· · · · ·who did you meet with on April 15th.

22· · · · · · · · · · ·A.· ·I believe I met with Tony Griffin,

23· · · · ·Peter Fraser, Tom Dea, those are all partners, and

24· · · · ·Yu-Jia Zhu who is a vice-president there.

25· ·734· · · · · · · ·Q.· ·And tell me about your discussion
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·1· · · · ·the contract, or the agreement, employment

·2· · · · ·agreement with West Face.· We may have already

·3· · · · ·covered this off, but I just want to --

·4· · · · · · · · · · ·A.· ·Sure.

·5· · · · · · · · · · ·MR. HOPKINS:· Sorry.· Is this in the --

·6· · · · · · · · · · ·MR. DIPUCCHIO:· This would be in the

·7· · · · ·documents that you produced.

·8· · · · · · · · · · ·MR. HOPKINS:· Do you mind sharing the

·9· · · · ·documents?

10· · · · · · · · · · ·MR. DIPUCCHIO:· I'm going to share it

11· · · · ·with you as soon as I make sure I have the right

12· · · · ·one.

13· · · · · · · · · · ·BY MR. DIPUCCHIO:

14· ·752· · · · · · · ·Q.· ·Okay.· So, what I'm showing is a

15· · · · ·fairly lengthy email chain that goes back to May

16· · · · ·2nd.· Actually it goes back to April 24th and the

17· · · · ·meeting that we just talked about, scheduling the

18· · · · ·meeting with Mr. Boland.· But there's a series of

19· · · · ·emails that are sent.

20· · · · · · · · · · ·And then just to follow-up on an answer

21· · · · ·that you gave previously where you said that Mr.

22· · · · ·Dea's information was mistaken in respect of your

23· · · · ·compensation.

24· · · · · · · · · · ·A.· ·Mm-hmm.

25· ·753· · · · · · · ·Q.· ·Do you see that Mr. Dea in the
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·1· · · · ·email of May 5th asks you to send your compensation

·2· · · · ·information to him?

·3· · · · · · · · · · ·A.· ·I do.

·4· ·754· · · · · · · ·Q.· ·And do you acknowledge that what

·5· · · · ·you sent to him was not correct in respect of your

·6· · · · ·current base?

·7· · · · · · · · · · ·A.· ·No, I don't.· My current base at

·8· · · · ·the time was 100.

·9· ·755· · · · · · · ·Q.· ·So it had come up from what it was

10· · · · ·in your employment agreement?

11· · · · · · · · · · ·A.· ·Yes.· It had been increased 14

12· · · · ·months after I commenced work.

13· ·756· · · · · · · ·Q.· ·Okay.· Because I don't recall that

14· · · · ·actually being said by you in your affidavit.· As a

15· · · · ·matter of fact, I think in your affidavit you said

16· · · · ·at paragraph 17, "At Catalyst I earned a base

17· · · · ·salary of 90,000."

18· · · · · · · · · · ·A.· ·No, that's not correct.

19· ·757· · · · · · · ·Q.· ·So that actually should be

20· · · · ·100,000?

21· · · · · · · · · · ·A.· ·Correct.

22· ·758· · · · · · · ·Q.· ·And there was some sort of salary

23· · · · ·increase given to you?

24· · · · · · · · · · ·A.· ·After 14 months, yes.

25· · · · · · · · · · ·MR. MITCHELL:· Could we go off the
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·1· · · · · · · · · · ·2014 at 9:01 p.m. from David Colla to

·2· · · · · · · · · · ·Mr. Moyse.

·3· · · · · · · · · · ·BY MR. DIPUCCHIO:

·4· ·790· · · · · · · ·Q.· ·And finally the last one is an

·5· · · · ·email chain beginning with an email dated May 20,

·6· · · · ·2014 at 5:13 p.m. from Ms. Sharon Beers at

·7· · · · ·Mackenzie to you, Mr. Moyse.· And that's just you

·8· · · · ·telling her essentially that you've been offered

·9· · · · ·another position and were withdrawing from your

10· · · · ·candidacy at Mackenzie?

11· · · · · · · · · · ·A.· ·Yeah, I think so.

12· ·791· · · · · · · ·Q.· ·I'll let you see it in a second.

13· · · · ·We'll mark that as Exhibit 10.· And just confirm

14· · · · ·for me that that's what that is?

15· · · · · · · · · · ·A.· ·Yes.· Confirmed.

16· · · · · · · · · · ·EXHIBIT NO. 10:· Email chain May 20,

17· · · · · · · · · · ·2014 at 5:13 p.m. from Sharon Beers to

18· · · · · · · · · · ·Mr. Moyse.

19· · · · · · · · · · ·BY MR. DIPUCCHIO:

20· ·792· · · · · · · ·Q.· ·And just so we have it for the

21· · · · ·record, I know we've seen it in some correspondence

22· · · · ·between counsel, but your first official day at

23· · · · ·West Face was June 23rd, 2014?

24· · · · · · · · · · ·A.· ·Yes.

25· ·793· · · · · · · ·Q.· ·And, in fact, you worked at West
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·1· · · · ·Face until the interim injunction order was made in

·2· · · · ·this case on July 16, 2014; is that correct?

·3· · · · · · · · · · ·A.· ·That's correct.

·4· ·794· · · · · · · ·Q.· ·And what exactly did you work on

·5· · · · ·while you were at West Face?

·6· · · · · · · · · · ·A.· ·Not much.· For the first -- I want

·7· · · · ·to say for the first two weeks I didn't have

·8· · · · ·anything to work on.

·9· ·795· · · · · · · ·Q.· ·Nothing at all?

10· · · · · · · · · · ·A.· ·I did a lot of research on my own,

11· · · · ·and just read some news, but I wasn't assigned

12· · · · ·anything.· And then in my third week I was assigned

13· · · · ·to look -- and I don't know if I should name the

14· · · · ·names.

15· ·796· · · · · · · ·Q.· ·You tell me.

16· · · · · · · · · · ·MR. MITCHELL:· We're getting into

17· · · · ·territory -- maybe it would be preferable if you

18· · · · ·could identify or ask Mr. Moyse whether he worked

19· · · · ·on any specific engagements of concern.

20· · · · · · · · · · ·MR. DIPUCCHIO:· I was actually asking

21· · · · ·him to give me generally what he was working on.

22· · · · · · · · · · ·MR. MITCHELL:· Okay.

23· · · · · · · · · · ·THE DEPONENT:· I was looking at one

24· · · · ·potential public equity investment, a short

25· · · · ·investment.· And I was looking at two potential
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·1· · · · ·pre-IPO investments in private companies, but in a

·2· · · · ·minority, non-influence stake.

·3· · · · · · · · · · ·BY MR. DIPUCCHIO:

·4· ·797· · · · · · · ·Q.· ·Okay.· And I don't want you to

·5· · · · ·answer this without giving Mr. Mitchell an

·6· · · · ·opportunity to jump in here, but are you prepared

·7· · · · ·to tell me what those opportunities are?

·8· · · · · · · · · · ·A.· ·I don't think I should.

·9· · · · · · · · · · ·MR. MITCHELL:· Perhaps what we can do

10· · · · ·is go off the record.· I can confer with my client

11· · · · ·about whether there's any sensitivity around it.

12· · · · ·There may not be if they're relatively publicly

13· · · · ·knows.· Is that fair?

14· · · · · · · · · · ·MR. DIPUCCHIO:· That's fair.· And would

15· · · · ·you let me know whether in your view you consider

16· · · · ·those to be sensitive?· Or your client.

17· · · · ·U/T· · · · ·MR. MITCHELL:· Yes.

18· · · · · · · · · · ·BY MR. DIPUCCHIO:

19· ·798· · · · · · · ·Q.· ·Did you produce any analyses in

20· · · · ·relation to those potential transactions?

21· · · · · · · · · · ·A.· ·I produced some email thoughts on

22· · · · ·whether we should continue to do more work.

23· ·799· · · · · · · ·Q.· ·Okay.· So what I'm going to ask

24· · · · ·you to produce for me, and I'll tell you why, is

25· · · · ·I'm going to ask you to produce all of the work
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·1· · · · ·product that you did perform for West Face in the

·2· · · · ·three-week period that you were there.

·3· · · · · · · · · · ·A.· ·Okay.

·4· · · · · · · · · · ·MR. MITCHELL:· No.· Hold on.

·5· · · · · · · · · · ·MR. DIPUCCHIO:· Don't worry.· I don't

·6· · · · ·accept that as an undertaking, okay?· I won't bind

·7· · · · ·you to that answer, counsel.

·8· · · · · · · · · · ·THE DEPONENT:· I was simply saying

·9· · · · ·"okay" as I'm listening.

10· · · · · · · · · · ·BY MR. DIPUCCHIO:

11· ·800· · · · · · · ·Q.· ·So I'm going to ask you to produce

12· · · · ·that to me.· And the reason frankly that I would

13· · · · ·want it is because I need to test what it is he

14· · · · ·says he did versus obviously what we're concerned

15· · · · ·about in terms of the allegations that have been

16· · · · ·made in this claim.· So would you give me -- I

17· · · · ·don't expect you to answer that question now.

18· · · · ·U/A· · · · ·MR. HOPKINS:· We'll take it under

19· · · · ·advisement.

20· · · · · · · · · · ·MR. DIPUCCHIO:· You folks will give me

21· · · · ·your position on it?

22· · · · · · · · · · ·MR. HOPKINS:· We will.· We will.

23· · · · · · · · · · ·BY MR. DIPUCCHIO:

24· ·801· · · · · · · ·Q.· ·Now, sort of the on-the-fly kind

25· · · · ·of experience that we have in these
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·1· · · · ·cross-examinations, I wanted to come back to some

·2· · · · ·answers that you gave in regards to Wind Mobile

·3· · · · ·specifically and your involvement in Wind.

·4· · · · · · · · · · ·A.· ·Sure.

·5· ·802· · · · · · · ·Q.· ·And we might want to go off the

·6· · · · ·record here for a second before I do this.

·7· · · · · · · · · · ·--- Off-the-record discussion

·8· · · · · · · · · · ·--- Recess at 1:16 p.m.

·9· · · · · · · · · · ·--- On resuming at 1:54 p.m.

10· · · · · · · · · · ·BY MR. DIPUCCHIO:

11· ·803· · · · · · · ·Q.· ·What we've agreed is rather than

12· · · · ·introducing into the record a fairly large stack of

13· · · · ·emails with attachments in relation to the Wind

14· · · · ·matter, Mr. Moyse, we've agreed that I'll ask you

15· · · · ·some questions and you'll answer those questions

16· · · · ·instead.

17· · · · · · · · · · ·So, first of all, do you acknowledge

18· · · · ·that when you were with Catalyst you were part of

19· · · · ·what's known as the deal team for Wind?

20· · · · · · · · · · ·A.· ·Yes.

21· ·804· · · · · · · ·Q.· ·And so as part of the deal team on

22· · · · ·the Wind matter, Mr. Moyse, you would acknowledge

23· · · · ·having received literally hundreds of emails in

24· · · · ·relation to that particular transaction?

25· · · · · · · · · · ·A.· ·I don't remember the number, but
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·1· · · · ·that sounds reasonable.

·2· ·805· · · · · · · ·Q.· ·You were copied on these emails?

·3· · · · · · · · · · ·A.· ·Sure.

·4· ·806· · · · · · · ·Q.· ·And those emails would have

·5· · · · ·included for example due diligence agendas?

·6· · · · · · · · · · ·A.· ·Yes, I believe so.

·7· ·807· · · · · · · ·Q.· ·And reports of due diligence?

·8· · · · · · · · · · ·A.· ·I believe so.

·9· ·808· · · · · · · ·Q.· ·And as well draft share purchase

10· · · · ·agreements?

11· · · · · · · · · · ·A.· ·That one I would have to see.  I

12· · · · ·don't remember that one.

13· ·809· · · · · · · ·Q.· ·But it's possible you would have

14· · · · ·received a draft of the share purchase agreement as

15· · · · ·well?

16· · · · · · · · · · ·A.· ·Yes.

17· ·810· · · · · · · ·Q.· ·Now, as a final matter, and then

18· · · · ·we can wrap up for today, can you just turn up your

19· · · · ·second affidavit, the affidavit of July 16th?

20· · · · · · · · · · ·We've talked about your BlackBerry

21· · · · ·device.· And what I'm interested in is in

22· · · · ·paragraphs 6 and 7 you talk again about emails that

23· · · · ·Mr. Riley had attached as part of his second

24· · · · ·affidavit.· And what you say is that all of the

25· · · · ·emails that Mr. Riley had attached to his affidavit
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·1· · · · ·were sent for work-related purposes, and that it's

·2· · · · ·unsurprising that Catalyst found evidence that I

·3· · · · ·forwarded documents that I was working on to my

·4· · · · ·personal email account as I am sure they would find

·5· · · · ·similar evidence from many other Catalyst

·6· · · · ·employees.

·7· · · · · · · · · · ·Now, at the time that you swore this

·8· · · · ·affidavit, July 16, 2014, were you aware at this

·9· · · · ·time that you had 800-some-odd Catalyst documents

10· · · · ·on your personal computer?

11· · · · · · · · · · ·A.· ·I wasn't.

12· ·811· · · · · · · ·Q.· ·So when you swore this affidavit

13· · · · ·you didn't include any of that information in this

14· · · · ·affidavit because you say you weren't aware of the

15· · · · ·fact that you had those documents?

16· · · · · · · · · · ·A.· ·I wasn't aware, no.

17· · · · · · · · · · ·MR. DIPUCCHIO:· Okay.· Subject to any

18· · · · ·questions that may arise out of the answers to

19· · · · ·undertakings and under advisements, those are my

20· · · · ·questions for you today, Mr. Moyse.· Thank you.

21· · · · · · · · · · ·THE DEPONENT:· Thanks.

22· · · · ·---Whereupon the proceedings adjourned at 2:08 p.m.

23

24

25
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·1· · 271· · · · · ·Q.· ·Right?· So if you had typed in "How

·2· ·to delete files", that would have been, presumably, a

·3· ·Google search as well?

·4· · · · · · · · · A.· ·I didn't type that.

·5· · 272· · · · · ·Q.· ·Right.· But would that have been a

·6· ·Google search?· You would have likely used Google for

·7· ·that?

·8· · · · · · · · · A.· ·If I had searched for that.

·9· · 273· · · · · ·Q.· ·Right.· And you say you didn't type

10· ·that?

11· · · · · · · · · A.· ·Right.

12· · 274· · · · · ·Q.· ·But we will never know that,

13· ·because you deleted your browsing history, right?

14· · · · · · · · · MR. CENTA:· Objection.· That contains in

15· ·it the very thing he wouldn't agree with, because he

16· ·doesn't know if typing things into Google search engine

17· ·would have been saved in the browsing history.

18· · · · · · · · · BY MR. DiPUCCHIO:

19· · 275· · · · · ·Q.· ·Okay.· So what about what would

20· ·have happened once you type things into Google?· So,

21· ·for example, you type in "How to delete a browsing

22· ·history", right?

23· · · · · · · · · A.· ·Yes.

24· · 276· · · · · ·Q.· ·Does that take you to a website?

25· · · · · · · · · A.· ·It takes me to a page of hits,
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·1· ·search hits.

·2· · 277· · · · · ·Q.· ·And then what do you do with search

·3· ·hits?· Does the search hits give you any information?

·4· · · · · · · · · A.· ·Sometimes there's information.

·5· · 278· · · · · ·Q.· ·Right in the search hits?

·6· · · · · · · · · A.· ·Sometimes there's a brief summary,

·7· ·yeah.

·8· · 279· · · · · ·Q.· ·Okay.· Did you access websites?

·9· · · · · · · · · A.· ·Probably did, but I do not remember

10· ·what I accessed.

11· · 280· · · · · ·Q.· ·Okay.· Well, how did you figure out

12· ·how to do things?

13· · · · · · · · · A.· ·I search for it and I read -- I

14· ·would have read what was available to me.

15· · 281· · · · · ·Q.· ·Likely on websites?

16· · · · · · · · · A.· ·Likely.

17· · 282· · · · · ·Q.· ·Okay.· And the history of the

18· ·websites that you visited that day or those days, do

19· ·you have any understanding of whether those would have

20· ·been retained through your browsing history?

21· · · · · · · · · A.· ·They probably would have been.

22· · 283· · · · · ·Q.· ·Right.· And all of those have been

23· ·deleted by you?

24· · · · · · · · · A.· ·I don't know.

25· · 284· · · · · ·Q.· ·You don't know?
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·1· · · · · · · · · A.· ·I don't know.· I don't know if they

·2· ·have been deleted.

·3· · 285· · · · · ·Q.· ·Do you think they still exist?

·4· · · · · · · · · A.· ·I don't know.

·5· · 286· · · · · ·Q.· ·Did you use software to try to

·6· ·delete them?

·7· · · · · · · · · A.· ·I tried to delete them, yes.

·8· · 287· · · · · ·Q.· ·Okay.· So you made an attempt to

·9· ·delete those?

10· · · · · · · · · A.· ·Yes.

11· · 288· · · · · ·Q.· ·And if your attempt was successful,

12· ·as we think it was, we now don't have any history?

13· · · · · · · · · A.· ·No.

14· · 289· · · · · ·Q.· ·Right.· So what you may have been

15· ·doing over the course of -- and what was it, one day,

16· ·multiple days?· How many times did you do these

17· ·searches?

18· · · · · · · · · A.· ·I don't remember.

19· · 290· · · · · ·Q.· ·Okay.· So whatever you may have

20· ·been doing over the course of however many days you

21· ·were doing it now that you can't recall, we will never

22· ·know.· Right?

23· · · · · · · · · A.· ·I don't know.· I don't know if you

24· ·can find my browser history.

25· · 291· · · · · ·Q.· ·Okay.· But let's assume for the

199

http://www.neesonsreporting.com


·1· ·moment that, whatever you did, you were successful at

·2· ·doing.

·3· · · · · · · · · A.· ·Okay.

·4· · 292· · · · · ·Q.· ·All right?· Which was your goal,

·5· ·right?

·6· · · · · · · · · A.· ·It was my goal to delete my

·7· ·Internet browsing history.

·8· · 293· · · · · ·Q.· ·Your goal was to be successful in

·9· ·deleting your browsing history, right?

10· · · · · · · · · A.· ·Yes.

11· · 294· · · · · ·Q.· ·So you say.· So if you were

12· ·successful, then you will agree with me we have no way

13· ·now of verifying what it was you were doing over the

14· ·course of the day or multiple days that you were doing

15· ·this research, right?

16· · · · · · · · · A.· ·Right.

17· · 295· · · · · ·Q.· ·And also, if I'm correct that your

18· ·Dropbox, your history of accessing Dropbox, was

19· ·retained in your browsing history, you would also have

20· ·been successful in deleting that, right?

21· · · · · · · · · A.· ·I don't know what the browser

22· ·history shows when you access Dropbox.

23· · 296· · · · · ·Q.· ·Okay.· And we will never know that

24· ·now, will we?

25· · · · · · · · · A.· ·I access my Dropbox through a
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·1· ·variety of other means.

·2· · 297· · · · · ·Q.· ·Okay.· But we will never know that

·3· ·now, will we?

·4· · · · · · · · · A.· ·I thought -- no, we will not know

·5· ·what I accessed through my browser.

·6· · 298· · · · · ·Q.· ·Because what you deleted when you

·7· ·deleted your browsing history wasn't selective, was it?

·8· · · · · · · · · A.· ·No.

·9· · 299· · · · · ·Q.· ·You deleted your entire browsing

10· ·history.· Or you attempted to delete your entire

11· ·browsing history, right?

12· · · · · · · · · A.· ·Yes.

13· · 300· · · · · ·Q.· ·And you made the determination on

14· ·your own, Mr. Moyse, that your browsing history was

15· ·irrelevant to this proceeding?

16· · · · · · · · · A.· ·It was clear to me that my personal

17· ·Internet browsing history was not relevant.

18· · 301· · · · · ·Q.· ·Well, it may have been clear to

19· ·you, but you made that determination yourself, right?

20· · · · · · · · · A.· ·Yes.

21· · 302· · · · · ·Q.· ·You certainly didn't tell your

22· ·counsel you were going to do it?

23· · · · · · · · · A.· ·I did not.

24· · 303· · · · · ·Q.· ·Right.· And you didn't tell us,

25· ·that's for sure.
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·1· · · · · · · · · A.· ·No.

·2· · 304· · · · · ·Q.· ·Just let me review the events of

·3· ·April -- sorry, July 16th with you, because that was

·4· ·the date upon which the order was made by Justice

·5· ·Firestone, right?

·6· · · · · · · · · A.· ·Right.

·7· · 305· · · · · ·Q.· ·And certainly you recall being

·8· ·there that morning, right, Mr. Moyse?

·9· · · · · · · · · A.· ·I was there.

10· · 306· · · · · ·Q.· ·Okay.· And you were there with your

11· ·counsel, right?

12· · · · · · · · · A.· ·Yes.

13· · 307· · · · · ·Q.· ·And do you remember that court

14· ·started at 10 a.m. that day?

15· · · · · · · · · A.· ·Sounds right.

16· · 308· · · · · ·Q.· ·And there were some submissions

17· ·initially, and then Justice Firestone took a break to

18· ·read some materials.· Do you remember that?

19· · · · · · · · · A.· ·I do.

20· · 309· · · · · ·Q.· ·Okay.· And do you remember that,

21· ·after Mr. Justice Firestone took a break to review some

22· ·materials, he returned.· Do you remember that?

23· · · · · · · · · A.· ·I do.

24· · 310· · · · · ·Q.· ·And then there was another break

25· ·while there were dates being discussed for the
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·1· ·interlocutory motion.· Do you recall all of that?

·2· · · · · · · · · A.· ·There were a lot of breaks.

·3· · 311· · · · · ·Q.· ·Okay.· And around 11:30 or so, do

·4· ·you remember the parties meeting in the hallway to

·5· ·discuss the terms of the interim -- the terms upon

·6· ·which the interim motion could be resolved on consent?

·7· ·Do you remember that?

·8· · · · · · · · · A.· ·I don't remember the time, but --

·9· · 312· · · · · ·Q.· ·You remember discussions in the

10· ·hallway?

11· · · · · · · · · A.· ·Yes.

12· · 313· · · · · ·Q.· ·And all of those discussions

13· ·ultimately led to the interim order that was made by

14· ·Justice Firestone, right?

15· · · · · · · · · A.· ·Yes.

16· · 314· · · · · ·Q.· ·And that all took place, I take it

17· ·you will agree with me, between 10 a.m. and 1 p.m. on

18· ·July 16th?

19· · · · · · · · · A.· ·Sure.

20· · 315· · · · · ·Q.· ·And before the motion commenced, or

21· ·before ten o'clock on July 16th, you knew what the

22· ·motion was all about, right?

23· · · · · · · · · A.· ·Yes.

24· · 316· · · · · ·Q.· ·So you knew that Catalyst was

25· ·looking to have the Court order that a forensic image
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·1· ·be made of your personal devices?

·2· · · · · · · · · A.· ·Yes.

·3· · 317· · · · · ·Q.· ·Including your computer?

·4· · · · · · · · · A.· ·Yes.

·5· · 318· · · · · ·Q.· ·And you knew as a result of that

·6· ·that one of the potential outcomes of the motion would

·7· ·be that a forensic image would be taken of your

·8· ·devices, right?

·9· · · · · · · · · A.· ·Yes.

10· · 319· · · · · ·Q.· ·And you also knew that the

11· ·relief -- part of the relief that Catalyst was seeking

12· ·on its motion was for the appointment of an ISS?

13· · · · · · · · · A.· ·Yes.

14· · 320· · · · · ·Q.· ·And what you understood from that,

15· ·I take it, that -- was that that meant that someone

16· ·independent could possibly review this forensic image

17· ·that was being taken from your computer?

18· · · · · · · · · A.· ·I knew that somebody would review

19· ·it.· I wasn't sure of the process or protocol.

20· · 321· · · · · ·Q.· ·Okay.· You never had any

21· ·understanding of what an ISS was?

22· · · · · · · · · A.· ·No.

23· · 322· · · · · ·Q.· ·That's not something you discussed

24· ·with your counsel?

25· · · · · · · · · A.· ·No.
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·1· · 323· · · · · ·Q.· ·Okay.· And you say in your

·2· ·affidavit in April of this year -- I'll take you to the

·3· ·portion of it -- that you were aware -- this is

·4· ·paragraph 37 -- you were aware for a number of days

·5· ·before the court appearance on July 16th that it was

·6· ·possible that your personal computer would have to be

·7· ·turned over to be reviewed for documents relevant to

·8· ·this matter, right?

·9· · · · · · · · · A.· ·Yes.

10· · 324· · · · · ·Q.· ·So that was something you knew well

11· ·before we appeared in court on July 16th, right?

12· · · · · · · · · A.· ·Yes.

13· · 325· · · · · ·Q.· ·And I take it the fact that you

14· ·were aware of this a number of days prior to the Court

15· ·appearance led to the concern you had which you

16· ·subsequently describe:· That personal information might

17· ·be captured in this process?

18· · · · · · · · · A.· ·Yes.

19· · 326· · · · · ·Q.· ·And, sir, would you agree with me

20· ·that, notwithstanding this concern that was in the back

21· ·of your mind for a number of days prior to July 16th

22· ·leading up to our appearance before Justice Firestone,

23· ·you never articulated that concern to anybody?

24· · · · · · · · · A.· ·I did not.

25· · 327· · · · · ·Q.· ·Nor did you articulate to anybody
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·1· ·in the days leading up to July 16th or, indeed, on the

·2· ·morning of July 16th while we were all there in court

·3· ·before Justice Firestone, that you had purchased

·4· ·software two times that would deal with this concern

·5· ·that you allegedly had?

·6· · · · · · · · · A.· ·I did not, because didn't think

·7· ·that my personal Internet browsing history was in any

·8· ·way relevant.

·9· · 328· · · · · ·Q.· ·Okay.· But you were concerned about

10· ·it, right?

11· · · · · · · · · A.· ·Yes.

12· · 329· · · · · ·Q.· ·All right.· Despite the fact that

13· ·you say you were concerned about it to the point where

14· ·you actually purchased two pieces of software to deal

15· ·with it, you never articulated that concern to anybody?

16· · · · · · · · · A.· ·I did not.

17· · 330· · · · · ·Q.· ·You didn't even articulate it to

18· ·your own counsel, right?

19· · · · · · · · · A.· ·I did not.

20· · 331· · · · · ·Q.· ·You didn't articulate it to us

21· ·while we were having discussions with respect to the

22· ·order, right?

23· · · · · · · · · A.· ·I did not.

24· · 332· · · · · ·Q.· ·And you certainly didn't articulate

25· ·it to the Court?
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·1· · · · · · · · · A.· ·I did not.

·2· · 333· · · · · ·Q.· ·And one of the pieces of software

·3· ·that you purchased, the Advanced System Optimizer, you

·4· ·purchased the very morning that we appeared in court,

·5· ·right?

·6· · · · · · · · · A.· ·Yes.

·7· · 334· · · · · ·Q.· ·And you say that that piece of

·8· ·software you were purchasing because you wanted to

·9· ·improve the performance of your computer?

10· · · · · · · · · A.· ·Yes.

11· · 335· · · · · ·Q.· ·And it was entirely coincidental

12· ·that you purchased that piece of software the very

13· ·morning we appeared in court where we were discussing a

14· ·potential order to have your computer forensically

15· ·imaged.· Is that what you're telling the Court?

16· · · · · · · · · A.· ·I don't know if you want to call it

17· ·a coincidence.

18· · 336· · · · · ·Q.· ·What do you mean you don't know

19· ·whether I want to call it coincidence?· Is it a

20· ·coincidence?

21· · · · · · · · · A.· ·In the sense that two separate

22· ·things happened, yes.

23· · 337· · · · · ·Q.· ·Was it the only reason you

24· ·purchased that software, to optimize your system?

25· · · · · · · · · A.· ·Yes.
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·1· · 338· · · · · ·Q.· ·And that was just purely

·2· ·coincidental that the day you are appearing in court on

·3· ·this very matter where you were concerned that a

·4· ·forensic image might be taken of your computer that the

·5· ·only thing you were thinking about that morning was

·6· ·that you had to buy software to optimize the

·7· ·performance of your computer?

·8· · · · · · · · · A.· ·I don't know if that's the only

·9· ·thing I was thinking that morning.

10· · 339· · · · · ·Q.· ·But it was so important to you to

11· ·optimize the performance of your computer on the

12· ·morning that you were appearing in court that you had

13· ·to actually go out and buy software for that purpose?

14· · · · · · · · · A.· ·It was easy to buy the software.

15· · 340· · · · · ·Q.· ·Is that -- is that something you do

16· ·on the morning that you appear in court?

17· · · · · · · · · A.· ·I don't know.· I don't know.  I

18· ·don't regularly appear in court.

19· · 341· · · · · ·Q.· ·Well, that's my point.· I would

20· ·have taken as a fact that someone who doesn't regularly

21· ·appear in court would have been more concerned about

22· ·what was happening in court that day than about

23· ·purchasing tools to optimize his computer performance.

24· · · · · · · · · A.· ·I don't know.

25· · 342· · · · · ·Q.· ·So that's all coincidental is what
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·1· ·you are saying to the Court in this?

·2· · · · · · · · · MR. CENTA:· Counsel, he has given you

·3· ·his answer on that.

·4· · · · · · · · · BY MR. DiPUCCHIO:

·5· · 343· · · · · ·Q.· ·Okay.· What was it that you were

·6· ·concerned about, your computer was running slowly?

·7· · · · · · · · · A.· ·It was.

·8· · 344· · · · · ·Q.· ·All right.· Well, what were you

·9· ·concerned about from a performance perspective?

10· · · · · · · · · A.· ·It was running slowly.

11· · 345· · · · · ·Q.· ·All right.· And that's why you

12· ·purchased this software?

13· · · · · · · · · A.· ·Yes.

14· · 346· · · · · ·Q.· ·Okay.· And when it was -- since you

15· ·were so concerned about the performance of your

16· ·computer on the morning of July 16th, so concerned that

17· ·you purchased this software the day you're appearing in

18· ·court, why didn't you optimize your performance of your

19· ·system?

20· · · · · · · · · A.· ·Sorry, I don't know what you mean.

21· · 347· · · · · ·Q.· ·Why didn't you subsequently

22· ·optimize the performance of your system on July 16th?

23· · · · · · · · · A.· ·I bought the program.

24· · 348· · · · · ·Q.· ·Okay.· But it was so important for

25· ·you to buy this program the very morning you're
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·1· ·appearing in court.· Why didn't you optimize the

·2· ·performance of your system on July 16th?

·3· · · · · · · · · A.· ·I didn't have time.

·4· · 349· · · · · ·Q.· ·You didn't have time?

·5· · · · · · · · · A.· ·Before I went to court.

·6· · 350· · · · · ·Q.· ·No, but at any point on July 16th?

·7· · · · · · · · · A.· ·I don't know.

·8· · 351· · · · · ·Q.· ·Did you ever optimize your system?

·9· · · · · · · · · A.· ·Yes.

10· · 352· · · · · ·Q.· ·When?

11· · · · · · · · · A.· ·I don't remember for sure.

12· · 353· · · · · ·Q.· ·Well, when?· Was it before you

13· ·turned your computer over to your counsel?

14· · · · · · · · · A.· ·I don't remember.

15· · 354· · · · · ·Q.· ·You have no memory of that?

16· · · · · · · · · A.· ·I know that I used the tool several

17· ·times, so I can't remember when, specifically.

18· · 355· · · · · ·Q.· ·You can't assist the Court with

19· ·whether that happened during that five-day window?

20· · · · · · · · · A.· ·I don't remember.

21· · 356· · · · · ·Q.· ·And this order -- well, first of

22· ·all, at paragraph 40, you say:

23· · · · · · · · · · "I was also concerned that the

24· · · · · · · · · irrelevant information on the images

25· · · · · · · · · would somehow become part of the public
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·1· · · · · · · · · record through this litigation.· At that

·2· · · · · · · · · point, it was not clear to me what would

·3· · · · · · · · · happen to the images."

·4· · · · · · · · · Right?

·5· · · · · · · · · A.· ·Yes.

·6· · 357· · · · · ·Q.· ·Do you see that?

·7· · · · · · · · · A.· ·Yes.

·8· · 358· · · · · ·Q.· ·You're saying that it wasn't clear

·9· ·to you what would happen to the images notwithstanding

10· ·that you understood that the process that was being

11· ·proposed was an ISS process?

12· · · · · · · · · A.· ·I -- sorry, can you repeat the

13· ·question.

14· · 359· · · · · ·Q.· ·Yes.· You are saying in your

15· ·affidavit that it was not clear to you what would

16· ·happen to the images, which would include irrelevant

17· ·personal information, right?

18· · · · · · · · · A.· ·Yes.

19· · 360· · · · · ·Q.· ·Notwithstanding that you knew at

20· ·the time that what was being proposed was an ISS?

21· · · · · · · · · A.· ·I knew the word "ISS".· I didn't

22· ·know what any of that would entail.

23· · 361· · · · · ·Q.· ·And you are saying you never had

24· ·any conversations with your counsel that would have

25· ·assisted you in your understanding?

211

http://www.neesonsreporting.com


·1· · · · · · · · · A.· ·I tried to, but they didn't --

·2· ·weren't able to provide me with any answers.

·3· · 362· · · · · ·Q.· ·Okay.

·4· · · · · · · · · MR. CENTA:· Counsel, please go off the

·5· ·record for a second.

·6· · · · · · · · · MR. DiPUCCHIO:· Yes.

·7· · · · · · · · · · ·-- OFF THE RECORD --

·8· · · · · · · · · BY MR. DiPUCCHIO:

·9· · 363· · · · · ·Q.· ·So you understood, Mr. Moyse, I

10· ·take it, that the simple taking of the forensic image

11· ·didn't mean that Catalyst had access to the forensic

12· ·image?

13· · · · · · · · · A.· ·I wasn't sure how or who would take

14· ·the image.

15· · 364· · · · · ·Q.· ·Okay.· Well, you read Mr. --

16· · · · · · · · · A.· ·Sorry.

17· · 365· · · · · ·Q.· ·Go ahead.

18· · · · · · · · · A.· ·Somebody had taken the image; I

19· ·wasn't sure what would happen to it afterwards.

20· · 366· · · · · ·Q.· ·All right.· And I think you just

21· ·told me that you tried to seek information from your

22· ·counsel relevant to the question of the ISS, right, or

23· ·the process that would be followed, if you want to put

24· ·it more broadly?

25· · · · · · · · · A.· ·Yes, yes.
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·1· · 367· · · · · ·Q.· ·And you didn't get that

·2· ·information?

·3· · · · · · · · · A.· ·They were not sure how the process

·4· ·would unfold.

·5· · · · · · · · · MR. DiPUCCHIO:· Okay.· So because I

·6· ·think, in fairness, the affidavit has put your client's

·7· ·state of mind in issue, Counsel, during this period of

·8· ·time, I am going to ask for the communications between

·9· ·Mr. Moyse and his counsel -- looking for a time frame

10· ·that we can limit this to, but certainly before the

11· ·date that he actually brought his computer in for the

12· ·purpose of forensic imaging relevant to this question

13· ·of the relief that was being sought on the motion.

14· ·U/A· · · · · · MR. CENTA:· I don't think my client has

15· ·put his state of mind in issue in a way that he's

16· ·relying on the legal advice that he received.· We will

17· ·take it under advisement.

18· · · · · · · · · MR. DiPUCCHIO:· Okay.· I will wait for

19· ·your position on it.

20· · · · · · · · · MR. CENTA:· Yes.

21· · · · · · · · · MR. DiPUCCHIO:· My position on it is

22· ·that obviously he has said in his affidavit that he was

23· ·concerned about certain things or wasn't aware of

24· ·certain things, so to the point -- to the extent he

25· ·says that in his affidavit, I'm saying he put his state
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·1· ·of mind in issue.

·2· · · · · · · · · BY MR. DiPUCCHIO:

·3· · 368· · · · · ·Q.· ·And, Mr. Moyse, you've read, as you

·4· ·say, Mr. Justice Firestone's order very carefully,

·5· ·right?

·6· · · · · · · · · A.· ·I did.

·7· · 369· · · · · ·Q.· ·So you understood that that order

·8· ·required you to turn over your personal devices to your

·9· ·counsel?

10· · · · · · · · · A.· ·Yes.

11· · 370· · · · · ·Q.· ·And you understood, I take it, from

12· ·the very terms of that order that your counsel was to

13· ·hold the forensic image in trust?

14· · · · · · · · · A.· ·Yes.

15· · 371· · · · · ·Q.· ·Sorry, I'm just looking here.

16· · · · · · · · · A.· ·I don't know if it's in trust.

17· · 372· · · · · ·Q.· ·Sorry.· Just going to look at it

18· ·here.· Yes.· Do you see paragraph 7 of the order,

19· ·page 109 of the record?

20· · · · · · · · · A.· ·Yes.

21· · 373· · · · · ·Q.· ·Right?

22· · · · · · · · · A.· ·I do.

23· · 374· · · · · ·Q.· ·Okay.· So they were to hold that

24· ·forensic image in trust, right?

25· · · · · · · · · A.· ·Yes.
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·1· · 375· · · · · ·Q.· ·Your own counsel?

·2· · · · · · · · · A.· ·Yes.

·3· · 376· · · · · ·Q.· ·So you understood, I take it, that

·4· ·that forensic image, by the terms of Mr. Justice

·5· ·Firestone's order, was not going to be provided to

·6· ·Catalyst at that time?

·7· · · · · · · · · A.· ·Not at that time.

·8· · 377· · · · · ·Q.· ·Right.· It was to be held in trust

·9· ·by your counsel, right?

10· · · · · · · · · A.· ·Yes.

11· · 378· · · · · ·Q.· ·And whatever happened to it would

12· ·be the subject of some future order, potentially,

13· ·right?

14· · · · · · · · · A.· ·Yes.

15· · 379· · · · · ·Q.· ·And whatever concerns you may have

16· ·had with respect to personal information could have

17· ·been dealt with in some future order?

18· · · · · · · · · A.· ·I don't know.

19· · 380· · · · · ·Q.· ·You don't know that?

20· · · · · · · · · A.· ·I -- I don't know.

21· · 381· · · · · ·Q.· ·Okay.· And you never bothered to

22· ·ask your counsel that question?

23· · · · · · · · · A.· ·I did not.

24· · 382· · · · · ·Q.· ·And what you did instead,

25· ·Mr. Moyse, was you made a unilateral decision not to
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·1· ·time that it was being imaged, right?

·2· · · · · · · · · A.· ·Yes.

·3· · 406· · · · · ·Q.· ·Okay.· And prior to having the

·4· ·image taken on the morning of July -- whatever it

·5· ·was -- 21st, I guess, you never told your counsel or

·6· ·the expert who was taking the forensic image of your

·7· ·device that you had altered your personal device?· Just

·8· ·answer the question.· Did you ever tell your counsel --

·9· · · · · · · · · A.· ·I did not tell them -- I did not

10· ·tell them that I deleted my personal Internet browsing

11· ·history.

12· · 407· · · · · ·Q.· ·And if it was an innocent act,

13· ·Mr. Moyse, why wouldn't you have told them?

14· · · · · · · · · A.· ·Because it didn't occur to me

15· ·that -- I did not believe at all that that was relevant

16· ·in any way to this litigation.

17· · 408· · · · · ·Q.· ·Right.· So why wouldn't you have

18· ·had an open discussion with your counsel and the expert

19· ·to say, just so you know, I've altered this device by

20· ·taking off materials that weren't relevant, in my

21· ·opinion?

22· · · · · · · · · MR. CENTA:· Objection.· You have asked

23· ·the question about what he said.· I don't think you can

24· ·ask him why he didn't tell his lawyer something.

25· · · · · · · · · MR. DiPUCCHIO:· I can't ask him why he
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·1· ·would have taken a certain action or not taken --

·2· · · · · · · · · MR. CENTA:· You are asking for a

·3· ·privileged answer.

·4· · · · · · · · · MR. DiPUCCHIO:· Oh, okay, sorry.· You

·5· ·are claiming privilege over this part of it?

·6· · · · · · · · · MR. CENTA:· Yes.

·7· · · · · · · · · MR. DiPUCCHIO:· Okay.· Well, again, I'm

·8· ·going to extend my questions to this area, as you

·9· ·know --

10· · · · · · · · · MR. CENTA:· I understand.

11· · · · · · · · · MR. DiPUCCHIO:· -- and I understand you

12· ·are taking it under advisement.

13· ·U/A· · · · · · MR. CENTA:· Yes.

14· · · · · · · · · BY MR. DiPUCCHIO:

15· · 409· · · · · ·Q.· ·And, Mr. Moyse, when you swore an

16· ·affidavit of documents, do you recall swearing an

17· ·affidavit of documents that listed out the documents

18· ·that were on your personal device?

19· · · · · · · · · A.· ·Yes.

20· · 410· · · · · ·Q.· ·That affidavit was sworn the day

21· ·after you took your personal devices to your counsel

22· ·for the purposes of the taking of the forensic image,

23· ·right?

24· · · · · · · · · A.· ·Yes.

25· · 411· · · · · ·Q.· ·And nobody, I take it, had a list
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·1· ·of what existed on your computer prior to July 22nd?

·2· · · · · · · · · A.· ·No.

·3· · 412· · · · · ·Q.· ·Now, you say in your affidavit that

·4· ·what you deleted was your browsing history only, and

·5· ·specifically, you say that the concern at that time was

·6· ·that there was some embarrassing information in that

·7· ·browsing history; is that fair?

·8· · · · · · · · · A.· ·Personally embarrassing, yes.

·9· · 413· · · · · ·Q.· ·And what is the embarrassing

10· ·information?· It wasn't clear to me what it was.

11· · · · · · · · · A.· ·It would have been certain of the

12· ·activities I use my browser for, such as adult

13· ·entertainment websites.

14· · 414· · · · · ·Q.· ·Is that the embarrassing part of

15· ·it?

16· · · · · · · · · A.· ·It's personally embarrassing, yes.

17· · 415· · · · · ·Q.· ·Is the gambling website the part --

18· ·embarrassing as well?

19· · · · · · · · · A.· ·No, not so embarrassing.

20· · 416· · · · · ·Q.· ·Well, because it was mentioned in

21· ·your affidavit.

22· · · · · · · · · A.· ·It was mentioned as one of the

23· ·uses, but I say that the adult entertainment websites

24· ·were personally embarrassing.

25· · 417· · · · · ·Q.· ·Okay.· And is that what motivated

218

http://www.neesonsreporting.com


·1· ·you to delete your browsing history, the adult

·2· ·entertainment websites?

·3· · · · · · · · · A.· ·Yes.

·4· · 418· · · · · ·Q.· ·Which ones were you visiting?

·5· · · · · · · · · A.· ·I don't know.

·6· · 419· · · · · ·Q.· ·You don't remember?

·7· · · · · · · · · A.· ·Certain websites.

·8· · 420· · · · · ·Q.· ·Which ones?

·9· · · · · · · · · A.· ·Do you want a listing?

10· · 421· · · · · ·Q.· ·Yes.· Give me one, two, three.

11· · · · · · · · · A.· ·Red Tube.

12· · 422· · · · · ·Q.· ·Red Tube?

13· · · · · · · · · A.· ·Sure.

14· · 423· · · · · ·Q.· ·Anything else?· You're thinking

15· ·long and hard about this.

16· · · · · · · · · A.· ·Well, it is personally embarrassing

17· ·still.

18· · 424· · · · · ·Q.· ·Right.· But you can't tell me off

19· ·the top of your head?

20· · · · · · · · · A.· ·XTube would be another.

21· · 425· · · · · ·Q.· ·Okay.· Anything else?

22· · · · · · · · · A.· ·There are several.· I can't

23· ·remember exactly what I visit.· There's not a --

24· · 426· · · · · ·Q.· ·All right.

25· · · · · · · · · A.· ·-- list.
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·1· · 427· · · · · ·Q.· ·And it's this reference to Red Tube

·2· ·and XTube in your browsing history that was so

·3· ·embarrassing to you that you felt you had to delete

·4· ·those prior to giving your device over to your counsel?

·5· · · · · · · · · A.· ·I'm telling you, I can't remember

·6· ·exactly what I visited.

·7· · 428· · · · · ·Q.· ·Okay.· Is there anything that was

·8· ·embarrassing?

·9· · · · · · · · · A.· ·No.

10· · 429· · · · · ·Q.· ·Only your visit to those websites

11· ·and whatever other websites?

12· · · · · · · · · A.· ·Yes.

13· · 430· · · · · ·Q.· ·Was any of it illegal?

14· · · · · · · · · A.· ·No.

15· · 431· · · · · ·Q.· ·And you say in your affidavit that,

16· ·prior to your actually deleting what you say you

17· ·deleted, you had done some researching.· We have

18· ·discussed some of that, right?

19· · · · · · · · · A.· ·Yes.

20· · 432· · · · · ·Q.· ·And do you remember the date on

21· ·which you actually did the deletions?· Was it just

22· ·before you delivered your computer?

23· · · · · · · · · A.· ·I don't remember for sure.· I'd

24· ·have to double-check, but I don't remember for sure.

25· · 433· · · · · ·Q.· ·And the web searches you say you
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·1· ·did, you actually -- you must have done some, what,

·2· ·fairly comprehensive research on how to delete your web

·3· ·browsing history?

·4· · · · · · · · · A.· ·I don't remember how comprehensive

·5· ·it was.

·6· · 434· · · · · ·Q.· ·All right.· And whatever web

·7· ·research you did pointed you to deleting your registry?

·8· · · · · · · · · A.· ·It pointed me towards using a

·9· ·registry cleaner.

10· · 435· · · · · ·Q.· ·Okay.· So tell me what it is you

11· ·learned through your research.

12· · · · · · · · · A.· ·I learned that it was my belief

13· ·that simply clearing your Internet browsing history

14· ·through the browsing tool is not sufficient, and one

15· ·should clear the history and then run a registry

16· ·cleaner.

17· · 436· · · · · ·Q.· ·So you could have, I take it, used

18· ·the tool that was built within your browser to clear

19· ·your browsing history?· That was an option available?

20· · · · · · · · · A.· ·But I don't know if that was

21· ·sufficient for permanent deletion.

22· · 437· · · · · ·Q.· ·No, I'm saying to you you were

23· ·aware that there was a tool within your browser itself

24· ·that allowed you to delete browsing history, right?

25· · · · · · · · · A.· ·Yes.
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·1· · 438· · · · · ·Q.· ·Okay.· And what you were trying to

·2· ·do was find out whether use of that tool would have

·3· ·been sufficient to hide your browsing history from the

·4· ·expert that was going to be taking the forensic image?

·5· · · · · · · · · A.· ·Correct.

·6· · 439· · · · · ·Q.· ·Okay.· So as a result of the

·7· ·concern about whether that could withstand a forensic

·8· ·examination, you then went ahead and did some further

·9· ·Internet research?

10· · · · · · · · · A.· ·Sorry, whether what could withstand

11· ·a forensic investigation?

12· · 440· · · · · ·Q.· ·Simply using the built-in tool?

13· · · · · · · · · A.· ·I was searching for a way to make

14· ·sure that my Internet browsing history was deleted.

15· · 441· · · · · ·Q.· ·Right.· And I guess I'm just trying

16· ·to understand how this all happened.

17· · · · · · · · · A.· ·Okay.

18· · 442· · · · · ·Q.· ·You knew at the time that you could

19· ·delete your browsing history through a built-in tool in

20· ·your browser?

21· · · · · · · · · A.· ·Yes.

22· · 443· · · · · ·Q.· ·But I take it you had a concern at

23· ·the time that simply using that tool would not have

24· ·been sufficient to hide that from whomever was taking

25· ·the forensic image of your drive?
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·1· · · · · · · · · A.· ·I was curious whether or not it

·2· ·would be sufficient.

·3· · 444· · · · · ·Q.· ·Okay.· So you were curious whether

·4· ·that would be sufficient?

·5· · · · · · · · · A.· ·Yes.

·6· · 445· · · · · ·Q.· ·Did you actually delete your

·7· ·browsing history before you did the research?

·8· · · · · · · · · A.· ·Sorry, what do you mean before I --

·9· · 446· · · · · ·Q.· ·Did you delete your browser history

10· ·and then determine, well, I wonder if that is going to

11· ·be enough; I'd better figure that out?

12· · · · · · · · · A.· ·I didn't determine whether or not

13· ·it would be enough.

14· · 447· · · · · ·Q.· ·Okay.

15· · · · · · · · · A.· ·I don't know how one goes about

16· ·recovering browser history.

17· · 448· · · · · ·Q.· ·All right.· But bear with me while

18· ·I try to work through this, okay?

19· · · · · · · · · A.· ·Okay.

20· · 449· · · · · ·Q.· ·Did you delete your browser history

21· ·and then figure out is that enough or did you go ahead

22· ·and do this research before you took any steps

23· ·whatsoever?

24· · · · · · · · · A.· ·No, I did -- I went ahead and did

25· ·the research.

223

http://www.neesonsreporting.com


·1· · 450· · · · · ·Q.· ·Before you took any steps?

·2· · · · · · · · · A.· ·Yes.

·3· · 451· · · · · ·Q.· ·Okay.· So before you did the

·4· ·research, your browser history was still there, intact?

·5· · · · · · · · · A.· ·I don't know.

·6· · 452· · · · · ·Q.· ·You didn't delete it?· You didn't

·7· ·take any steps to delete it?

·8· · · · · · · · · A.· ·I didn't delete it as a means to

·9· ·testing this, no.

10· · 453· · · · · ·Q.· ·Okay.· So then you do this

11· ·research.· Tell me what you find in the research.

12· · · · · · · · · A.· ·I can't remember exactly, but

13· ·whatever it was pointed me in the direction of using

14· ·the registry cleaner.

15· · 454· · · · · ·Q.· ·Okay.· Then there must have been

16· ·further research you did with respect to which registry

17· ·cleaner you should buy.

18· · · · · · · · · A.· ·Yes.

19· · 455· · · · · ·Q.· ·All right.· And do you remember

20· ·that at all?

21· · · · · · · · · A.· ·No.

22· · 456· · · · · ·Q.· ·Okay.· And how did you come to

23· ·decide on the registry cleaner that you did buy?

24· · · · · · · · · A.· ·I don't remember.

25· · 457· · · · · ·Q.· ·Okay.· And we know through the
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·1· ·report of the ISS that you ultimately purchased a

·2· ·registry cleaner?

·3· · · · · · · · · A.· ·Yes.

·4· · 458· · · · · ·Q.· ·And that happened on July 12th?

·5· · · · · · · · · A.· ·Yes.

·6· · 459· · · · · ·Q.· ·And notwithstanding that you had

·7· ·purchased a registry cleaner on July 12th, you didn't

·8· ·go ahead and use it on July 12th, did you?

·9· · · · · · · · · A.· ·I don't remember.· If they are

10· ·saying I didn't, then I didn't, but I don't remember.

11· · 460· · · · · ·Q.· ·You don't remember?

12· · · · · · · · · A.· ·No.

13· · 461· · · · · ·Q.· ·You don't remember having used the

14· ·registry cleaner prior to appearing in court on

15· ·the 16th, do you?

16· · · · · · · · · A.· ·I don't remember, no.

17· · 462· · · · · ·Q.· ·And after you bought this registry

18· ·cleaner -- I think we have already covered this, but

19· ·you certainly didn't inform anybody that you had bought

20· ·a registry cleaner?

21· · · · · · · · · A.· ·No.

22· · 463· · · · · ·Q.· ·Is it possible that you didn't use

23· ·the registry cleaner on July 12th because you were

24· ·awaiting the outcome of the motion on the 16th?

25· · · · · · · · · A.· ·I don't know.
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·1· · 464· · · · · ·Q.· ·And then the morning -- and we have

·2· ·covered this as well.· But then on the morning of

·3· ·July 16th, you download Advanced System Optimizer?

·4· · · · · · · · · A.· ·Yes.

·5· · 465· · · · · ·Q.· ·And that's the software that, I

·6· ·take it, you understand includes the secure delete

·7· ·function?

·8· · · · · · · · · A.· ·I understand that now.

·9· · 466· · · · · ·Q.· ·Well, you understood it at some

10· ·point after you bought the Advanced System Optimizer,

11· ·right?· Not just now, you understood it at some point

12· ·after you bought the software?

13· · · · · · · · · A.· ·Yeah, but I don't -- I didn't

14· ·remember until I was told I had used it -- or clicked

15· ·on it, rather.

16· · 467· · · · · ·Q.· ·Right.· Because you say in your

17· ·affidavit that you spent some time reviewing the tools

18· ·that were available under Advanced System Optimizer,

19· ·right?

20· · · · · · · · · A.· ·I don't know how much time.· It was

21· ·probably just clicking on tabs.· It was not much time.

22· · 468· · · · · ·Q.· ·Okay.· But do you remember when

23· ·that happened?

24· · · · · · · · · A.· ·I don't.

25· · 469· · · · · ·Q.· ·Do you remember when you would have
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·1· ·taken an interest in Advanced System Optimizer?· The

·2· ·functionality of it?

·3· · · · · · · · · A.· ·I do not remember, but I am told it

·4· ·is on July 20th is when I opened the program.

·5· · 470· · · · · ·Q.· ·Okay.· That, you have been told as

·6· ·a result of the affidavits that have been filed by the

·7· ·experts in this proceeding?

·8· · · · · · · · · A.· ·Yes.

·9· · 471· · · · · ·Q.· ·Okay.· But you don't have a

10· ·recollection of that?

11· · · · · · · · · A.· ·Not exactly the time or date, but

12· ·I -- I know I opened it.

13· · 472· · · · · ·Q.· ·Okay.· So was this another

14· ·coincidence, that you just happened to be noodling

15· ·around the various functions of Advanced System

16· ·Optimizer the day before you were scheduled to go to

17· ·your lawyer's office to turn over your computer?

18· · · · · · · · · A.· ·I don't know.· It's a coincidence.

19· · 473· · · · · ·Q.· ·It is a coincidence, is what you're

20· ·saying.· It wasn't related at all to the fact that you

21· ·were visiting your lawyer the next day.· That's your

22· ·evidence?

23· · · · · · · · · A.· ·No, it was not.

24· · 474· · · · · ·Q.· ·It was not related?

25· · · · · · · · · A.· ·No.
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·1· · 475· · · · · ·Q.· ·And when you were noodling around

·2· ·the functionality of Advanced System Optimizer, because

·3· ·we know on the morning of July 16th you were concerned

·4· ·enough about the performance of your system that you

·5· ·purchased the software, you say, and when you finally

·6· ·started to noodle around in the program itself to

·7· ·determine its functionality on July 20th, you still

·8· ·didn't optimize your system on July 20th?

·9· · · · · · · · · A.· ·I don't -- I don't remember.

10· · 476· · · · · ·Q.· ·You don't remember?· Whether you

11· ·optimized your system on July 20?

12· · · · · · · · · A.· ·Like I said, I used the tool

13· ·several times.· I don't remember the exact times and

14· ·dates I would have used the tool.

15· · 477· · · · · ·Q.· ·Okay.· You could have used the tool

16· ·after you got the computer back?

17· · · · · · · · · A.· ·Yes, and I have.

18· · 478· · · · · ·Q.· ·And you have?

19· · · · · · · · · A.· ·Yes.

20· · 479· · · · · ·Q.· ·But you don't recall whether you

21· ·optimized your system during the period between

22· ·July 16th and July 20th?

23· · · · · · · · · A.· ·I don't recall.

24· · 480· · · · · ·Q.· ·Okay.· And is there some reason why

25· ·you would be fiddling around to determine the
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·1· ·functionality of the program on July 20th and then

·2· ·determine that you are not going to use the program?

·3· · · · · · · · · A.· ·I don't -- I don't know.

·4· · 481· · · · · ·Q.· ·You don't know?

·5· · · · · · · · · A.· ·No.

·6· · 482· · · · · ·Q.· ·And you know now, Mr. Moyse, that

·7· ·there is a secure delete folder that exists on the

·8· ·forensic image that was created of your drive, right?

·9· · · · · · · · · A.· ·Yes.

10· · 483· · · · · ·Q.· ·And in your affidavit, you state

11· ·that you have no explanation for why that folder

12· ·exists, right?

13· · · · · · · · · A.· ·I do not.

14· · · · · · · · · MR. CENTA:· Counsel, I see it's 11:25.

15· · · · · · · · · MR. DiPUCCHIO:· Do you want to take a

16· ·break?

17· · · · · · · · · MR. CENTA:· Can you keep an eye out for

18· ·a good time?

19· · · · · · · · · MR. DiPUCCHIO:· Yes, that's fine.

20· · · · · · · · · · -- RECESS AT 11:25 --

21· · · · · · · · · ·-- RESUMING AT 11:38 --

22· · · · · · · · · BY MR. DiPUCCHIO:

23· · 484· · · · · ·Q.· ·Mr. Moyse, just a few more

24· ·questions on this issue of the deletion of what you say

25· ·was the browsing history on your computer.
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·1· · · · · · · · · Do you recall, Mr. Moyse, that prior to

·2· ·this time frame -- we're talking now the July 16th to

·3· ·July 21st time frame -- do you recall there being

·4· ·some concern about the fact that you had wiped your

·5· ·BlackBerry?

·6· · · · · · · · · A.· ·That was a concern Catalyst had

·7· ·raised.

·8· · 485· · · · · ·Q.· ·Right.· And that was a concern

·9· ·Catalyst had raised when it became obvious to them that

10· ·you had deleted your BlackBerry prior to turning it

11· ·back in to Catalyst, right?

12· · · · · · · · · A.· ·Yes.

13· · 486· · · · · ·Q.· ·And that was the subject of

14· ·evidence both in Mr. Riley's affidavit and in your

15· ·affidavits prior to July 16th.· Do you remember that?

16· · · · · · · · · A.· ·Yes.

17· · 487· · · · · ·Q.· ·So you were aware as of July 16th

18· ·that deleting material from your devices was creating

19· ·some concern on the part of Catalyst to the point where

20· ·it had been raised in the motion?

21· · · · · · · · · A.· ·I thought Catalyst's concern was

22· ·because it was a Catalyst device.

23· · 488· · · · · ·Q.· ·Okay.· But you were aware that

24· ·having deleted material from one of your devices had

25· ·concern in this very proceeding prior to July 16th?
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·1· · · · · · · · · A.· ·Yes.

·2· · 489· · · · · ·Q.· ·And let me just recap, if I could,

·3· ·some of the evidence that you have given thus far.

·4· · · · · · · · · So, Mr. Moyse, you acknowledge and have

·5· ·acknowledged I think that sending the March 27th

·6· ·e-mail with the investment memos to Mr. Dea was a

·7· ·mistake on your part?

·8· · · · · · · · · A.· ·I do.

·9· · 490· · · · · ·Q.· ·And you also acknowledge I think in

10· ·your affidavit of April 15th -- is it April 15th?

11· ·April 2nd, I apologize -- of this year, that you

12· ·deleted that e-mail once you sent it.· You acknowledged

13· ·it earlier, but you acknowledge it again in your

14· ·affidavit in April, right?

15· · · · · · · · · A.· ·Yes.

16· · 491· · · · · ·Q.· ·And you acknowledge that your

17· ·having deleted that e-mail was a mistake?· You have

18· ·some issue with acknowledging it's a mistake or are you

19· ·just simply trying to confirm that you said that in

20· ·your affidavit?

21· · · · · · · · · A.· ·Can you just point me to it?

22· · 492· · · · · ·Q.· ·Sure.· I can point you to it.

23· · · · · · · · · MR. CENTA:· It's the last sentence in

24· ·paragraph 30, I think, Counsel.

25
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·1· · · · · · · · · BY MR. DiPUCCHIO:

·2· · 493· · · · · ·Q.· ·You are probably right.· Yes, it

·3· ·is.· Page 10.

·4· · · · · · · · · A.· ·Yes.

·5· · 494· · · · · ·Q.· ·Okay.· So now having read it, do

·6· ·you acknowledge that it was a mistake?

·7· · · · · · · · · A.· ·Yes.

·8· · 495· · · · · ·Q.· ·Okay.· And you and I have also just

·9· ·talked about your having wiped your BlackBerry device,

10· ·right, that was issued by Catalyst to you?

11· · · · · · · · · A.· ·Yes.

12· · 496· · · · · ·Q.· ·Do you acknowledge that that

13· ·created concerns?

14· · · · · · · · · A.· ·I do.

15· · 497· · · · · ·Q.· ·Do you acknowledge that perhaps it

16· ·would have been wise for you not to have done that?

17· · · · · · · · · A.· ·I don't know what would have

18· ·happened.

19· · 498· · · · · ·Q.· ·Okay.· But do you acknowledge that

20· ·it perhaps would have been wise for you not to have

21· ·done that?

22· · · · · · · · · A.· ·There may have been another way to

23· ·deal with it.

24· · 499· · · · · ·Q.· ·Okay.· A better way than simply

25· ·wiping the entire thing and then returning it to
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·1· ·Catalyst?

·2· · · · · · · · · A.· ·I don't know what would have

·3· ·happened, but there may have been another way.

·4· · 500· · · · · ·Q.· ·All right.· And you and I, I think,

·5· ·can agree that you've acknowledged that you made a

·6· ·mistake in paragraph 71 of your original affidavit

·7· ·where you indicated that there was no reason to believe

·8· ·that any confidential information had been transferred

·9· ·from your Catalyst computer to your personal device,

10· ·right?

11· · · · · · · · · A.· ·Yes.

12· · 501· · · · · ·Q.· ·That was a mistake, right?

13· · · · · · · · · A.· ·I realized later I was mistaken,

14· ·yes.

15· · 502· · · · · ·Q.· ·Yes.· That was a mistake?

16· · · · · · · · · A.· ·Yes.

17· · 503· · · · · ·Q.· ·And would you acknowledge now that

18· ·it was perhaps a mistake for you not to have mentioned

19· ·the fact that you had done work for West Face on Arcan?

20· · · · · · · · · A.· ·I was researching a situation on my

21· ·own in preparation for if I was asked to do work on it.

22· · 504· · · · · ·Q.· ·Do you acknowledge, now that I'm

23· ·giving you the opportunity to acknowledge it, that it

24· ·was perhaps a mistake for you not to have mentioned

25· ·that in your affidavit material?
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·1· · · · · · · · · A.· ·I could have mentioned it.

·2· · 505· · · · · ·Q.· ·And was it a mistake for you not to

·3· ·have done so?

·4· · · · · · · · · A.· ·I don't know.· I could have --

·5· ·there could have been a way to address it.

·6· · 506· · · · · ·Q.· ·Okay.· And apart from mentioning it

·7· ·in your affidavit, do you acknowledge, perhaps, that it

·8· ·was a mistake in judgement on your part to have even

·9· ·done anything in relation to Arcan while you were at

10· ·West Face?

11· · · · · · · · · A.· ·I don't -- I didn't view the

12· ·situation in which Arcan was involved to have any

13· ·bearing on the work I had done at Catalyst.

14· · 507· · · · · ·Q.· ·And Mr. Singh apparently disagreed

15· ·with you?

16· ·R/F· · · · · · MR. CENTA:· Objection.

17· · · · · · · · · BY MR. DiPUCCHIO:

18· · 508· · · · · ·Q.· ·Well, do you know whether

19· ·Mr. Singh --

20· · · · · · · · · MR. CENTA:· You're asking for

21· ·speculation about what was in Mr. Singh's mind as

22· ·opposed to what Mr. Singh told him on a particular day

23· ·in the context of the litigation that was unfolding

24· ·with your client and West Face.

25· · · · · · · · · MR. DiPUCCHIO:· All right.· Let me ask
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·1· ·it a different way, Counsel.

·2· · · · · · · · · MR. CENTA:· Sure.

·3· · · · · · · · · BY MR. DiPUCCHIO:

·4· · 509· · · · · ·Q.· ·Mr. Singh, at the very least, told

·5· ·you to stop working on that?

·6· · · · · · · · · A.· ·He did.

·7· · 510· · · · · ·Q.· ·The very day he found out that you

·8· ·were working on it?

·9· · · · · · · · · A.· ·Yes.

10· · 511· · · · · ·Q.· ·Do you acknowledge that it -- well,

11· ·your affidavit, I gather, doesn't acknowledge that you

12· ·made any mistake whatsoever in having altered the state

13· ·of your computer prior to turning it over to your

14· ·counsel?

15· · · · · · · · · A.· ·It does not say that in the

16· ·affidavit.

17· · 512· · · · · ·Q.· ·Right.· So you have no remorse in

18· ·terms of having deleted something from your computer

19· ·prior to turning it over to your counsel?

20· · · · · · · · · A.· ·I was very careful with how I

21· ·maintained my computer following the order.

22· · 513· · · · · ·Q.· ·Right.· So when I --

23· · · · · · · · · A.· ·And I was confident that what I was

24· ·deleting was personal history not relevant to the

25· ·litigation.
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·1· · 514· · · · · ·Q.· ·And, therefore, you have absolutely

·2· ·no remorse in terms of having done so?

·3· · · · · · · · · A.· ·It would make this matter less

·4· ·difficult, but I don't believe what I did was wrong.

·5· · 515· · · · · ·Q.· ·Do you acknowledge it was a mistake

·6· ·in judgement?

·7· · · · · · · · · A.· ·It -- I could have addressed it

·8· ·another way.

·9· · 516· · · · · ·Q.· ·By being up front about it?

10· · · · · · · · · A.· ·Maybe.· I don't know.

11· · 517· · · · · ·Q.· ·And articulating to the Court that

12· ·you had a legitimate concern in your mind?

13· · · · · · · · · A.· ·That would be one thing I could

14· ·have done.

15· · 518· · · · · ·Q.· ·Right.· You could have been up

16· ·front with the Court, right?

17· · · · · · · · · A.· ·I don't know if that would have

18· ·been the first thing I would have done.

19· · 519· · · · · ·Q.· ·Well, but that's one of the

20· ·alternatives that was available to you was to have been

21· ·up front with the Court?

22· · · · · · · · · A.· ·Yes, I could have done that.

23· · 520· · · · · ·Q.· ·Right.· And do you acknowledge that

24· ·it was a mistake for you not to have done that?

25· · · · · · · · · A.· ·I don't believe what I did was
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·1· ·wrong in terms of deleting my personal Internet

·2· ·browsing history.

·3· · 521· · · · · ·Q.· ·Okay.· So what you are saying --

·4· ·and I just want to have your evidence for this, okay?

·5· ·So what you are saying is, at this point in time, you

·6· ·do not have any remorse for what you did between the

·7· ·period of July 16th and July 21st?

·8· · · · · · · · · A.· ·I'm sorry that I turned a personal

·9· ·issue into a complicated legal one.

10· · 522· · · · · ·Q.· ·For everybody?· Right?· Because,

11· ·had you dealt with it up front, we wouldn't be facing

12· ·this issue right now?

13· · · · · · · · · A.· ·I don't know.· I don't know what

14· ·would have happened.

15· · 523· · · · · ·Q.· ·So what you did was you simply made

16· ·your own decision to delete something, and you never

17· ·offered anybody the opportunity to make any submissions

18· ·to the Court in relation to that, right?· You simply

19· ·took matters into your own hand?

20· · · · · · · · · A.· ·Yes.· I was confident what I was

21· ·doing was not contrary to the order.

22· · 524· · · · · ·Q.· ·And did you also unilaterally

23· ·determine that you could wait five days before turning

24· ·over your computer?

25· · · · · · · · · A.· ·I don't remember.
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·1· ·is outside the scope of this report, but ...

·2· · 93· · · · · · Q.· ·I'm asking you general questions

·3· ·about forensic IT research.

·4· · · · · · · · · A.· ·Okay.· Yes.

·5· · 94· · · · · · Q.· ·If the browser disables the

·6· ·logging, that's applicable to all the web browsing

·7· ·activity that's being logged?

·8· · · · · · · · · A.· ·I believe so, yes.

·9· · 95· · · · · · Q.· ·So so long as the history is being

10· ·recorded, it's your understanding that that record

11· ·would also include a record of Google searches being

12· ·conducted?

13· · · · · · · · · A.· ·It should.

14· · 96· · · · · · Q.· ·And you understand that if a user

15· ·deletes their web history, then they are deleting the

16· ·record of those searches?

17· · · · · · · · · A.· ·Can you repeat that question.

18· · 97· · · · · · Q.· ·If a user deletes their web

19· ·history, they are deleting the record of their

20· ·searching activity?

21· · · · · · · · · A.· ·Yes.

22· · 98· · · · · · Q.· ·And you understand that if a user

23· ·is accessing Dropbox, the online storage service,

24· ·through their web browser, then the web history would

25· ·record that activity, correct?
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·1· · · · · · · · · A.· ·Yes.

·2· · 99· · · · · · Q.· ·And the web history would record

·3· ·not only the fact that they accessed Dropbox, it would

·4· ·also record what Dropbox folders they were accessing?

·5· · · · · · · · · A.· ·That would be -- commonly, that

·6· ·would be the case.

·7· · 100· · · · · ·Q.· ·Yes.· And it would record the files

·8· ·that the user viewed in Dropbox if they are using their

·9· ·web browser to view those files?

10· · · · · · · · · A.· ·That may or may not be the case.

11· ·I'm not a hundred percent sure.

12· · 101· · · · · ·Q.· ·You are not sure about that?

13· · · · · · · · · A.· ·Yes.

14· · 102· · · · · ·Q.· ·Okay.· Would you agree with me

15· ·that, by deleting the web history, the user would also

16· ·be deleting the record of their activity of accessing

17· ·Dropbox?

18· · · · · · · · · A.· ·Generally, yes.

19· · 103· · · · · ·Q.· ·How would it not also delete that

20· ·activity?

21· · · · · · · · · A.· ·Once again, I haven't done -- in

22· ·this particular case, I didn't do any analysis on

23· ·Dropbox, so I'm just making -- I'm answering all these

24· ·questioned based on my general knowledge.

25· · 104· · · · · ·Q.· ·Exactly.· I'm only asking for your
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·1· ·general knowledge, not based on your review of

·2· ·Mr. Moyse's hard drive, but, generally speaking, the

·3· ·deletion of the web history also deletes the record of

·4· ·activity of using Dropbox through a web browser?

·5· ·That's correct?

·6· · · · · · · · · A.· ·Yes.

·7· · 105· · · · · ·Q.· ·If a user is accessing gmail or

·8· ·Hotmail through their web browser, the web history log

·9· ·would record that activity, correct?

10· · · · · · · · · A.· ·Yes, it should, yes.

11· · 106· · · · · ·Q.· ·And, to your knowledge, when it

12· ·records the user accessing gmail or Hotmail, it also

13· ·records what e-mail messages the user views?

14· · · · · · · · · A.· ·That may not be always the case.

15· · 107· · · · · ·Q.· ·When would it not be the case?

16· · · · · · · · · A.· ·I don't have any specific, but from

17· ·my experience --

18· · 108· · · · · ·Q.· ·Yes.

19· · · · · · · · · A.· ·-- sometimes it's pretty

20· ·inconsistent what people can -- what Internet history

21· ·can show in terms of web-based e-mail can access.

22· · 109· · · · · ·Q.· ·But in some cases, it can show the

23· ·e-mail messages that are being viewed in the web

24· ·browser?

25· · · · · · · · · A.· ·It can and cannot.· Once again,
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·1· ·it's not consistent.

·2· · 110· · · · · ·Q.· ·But it can show the --

·3· · · · · · · · · A.· ·As a possibility, yes.

·4· · 111· · · · · ·Q.· ·Thank you.· You agree with me that,

·5· ·by deleting the web history, the user's also deleting

·6· ·the record of their activity; that whatever has been

·7· ·recorded in the web history for gmail or Hotmail, that

·8· ·activity has been deleted when the web history is

·9· ·deleted?

10· · · · · · · · · A.· ·That's correct.

11· · 112· · · · · ·Q.· ·Now, if you can turn to the second

12· ·affidavit sworn by Martin Musters, and that is the

13· ·April 30th affidavit in the supplementary motion

14· ·record.· It's at tab 2 of the record.· Your counsel is

15· ·going to show it to you.

16· · · · · · · · · And you reviewed this affidavit prior to

17· ·swearing your second affidavit, correct?

18· · · · · · · · · A.· ·Yes, correct, yes.

19· · 113· · · · · ·Q.· ·And at paragraph 3 through to

20· ·paragraph 5, Mr. Musters' evidence is that cleaning up

21· ·the registry on a computer does not help a user delete

22· ·their web history.· Do you want to take a moment and

23· ·review those paragraphs?

24· · · · · · · · · A.· ·No, I see that.

25· · 114· · · · · ·Q.· ·You are familiar with that evidence
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·1· · 207· · · · · ·Q.· ·And you agree with me that a user

·2· ·who takes those steps -- you don't disagree with the

·3· ·steps that Mr. Musters says he took and the data -- it

·4· ·had that cause and effect on the Secure Delete?

·5· · · · · · · · · A.· ·I believe so.· I did not replicate

·6· ·his exercise, but I believe -- I have no -- yeah, I

·7· ·have no reason to doubt what he said.

·8· · 208· · · · · ·Q.· ·Okay.· Let me just -- so you didn't

·9· ·attempt to replicate what Mr. Musters did?· You did not

10· ·attempt to do that?

11· · · · · · · · · A.· ·No.

12· · 209· · · · · ·Q.· ·But you have no reason to doubt the

13· ·accuracy of what he says he did?

14· · · · · · · · · A.· ·If for -- yes.

15· · · · · · · · · MR. WINTON:· Let's go off the record for

16· ·one second.

17· · · · · · · · · · ·-- OFF THE RECORD --

18· · · · · · · · · BY MR. WINTON:

19· · 210· · · · · ·Q.· ·Now, let's talk about the registry

20· ·for a second, because, as I understand the evidence

21· ·from your second affidavit, you were suggesting in this

22· ·second affidavit sworn May 12th, 2015, that you

23· ·concluded Mr. Moyse had not used the Registry Editor to

24· ·delete data from the registry on his computer, correct?

25· ·That's what you concluded here?
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·1· · · · · · · · · A.· ·We found no evidence, yes.

·2· · 211· · · · · ·Q.· ·That's right.· So you found no

·3· ·evidence that he had used the Registry Editor?

·4· · · · · · · · · A.· ·That's right.

·5· · 212· · · · · ·Q.· ·And to support this conclusion that

·6· ·there was no evidence, you refer to the fact that the

·7· ·metadata for the Registry Editor showed the system

·8· ·default dates, correct?

·9· · · · · · · · · A.· ·Yes.

10· · 213· · · · · ·Q.· ·And after swearing this affidavit,

11· ·you had an opportunity to review the third affidavit

12· ·from Mr. Musters?

13· · · · · · · · · A.· ·That's correct, yes.

14· · 214· · · · · ·Q.· ·The affidavit of Mr. Musters sworn

15· ·yesterday, May 13th, explains how the metadata for the

16· ·Registry Editor, by default, is not updated in Windows

17· ·operating systems, correct?

18· · · · · · · · · A.· ·That's correct, yes.

19· · 215· · · · · ·Q.· ·You know that to be the case

20· ·yourself?

21· · · · · · · · · A.· ·Now I do.

22· · 216· · · · · ·Q.· ·You didn't know that before you

23· ·swore your affidavit?

24· · · · · · · · · A.· ·It did not occur to me at that

25· ·time.
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·1· · 217· · · · · ·Q.· ·It did not occur to you at the

·2· ·time?

·3· · · · · · · · · A.· ·That's correct.

·4· · 218· · · · · ·Q.· ·Was it a fact -- now that it's been

·5· ·brought to your attention, is that a fact that you may

·6· ·have known prior to swearing your affidavit and may

·7· ·have just forgotten?

·8· · · · · · · · · A.· ·Exactly.· I may have known and it's

·9· ·just at that particular point in time it didn't occur

10· ·to me.

11· · 219· · · · · ·Q.· ·Okay.

12· · · · · · · · · A.· ·Yes.· We failed to run a

13· ·comparative analysis, which we -- if we were have given

14· ·the time to run a -- conduct a comparative analysis, we

15· ·would have used a better example of why we believe

16· ·Mr. Moyse did not use the Registry Editor program.

17· · 220· · · · · ·Q.· ·Okay.· In your affidavit, you rely

18· ·on the metadata and the absence of change in the

19· ·metadata, correct?

20· · · · · · · · · A.· ·Can you repeat that.

21· · 221· · · · · ·Q.· ·In your affidavit, this second

22· ·affidavit of yours --

23· · · · · · · · · A.· ·Yes.

24· · 222· · · · · ·Q.· ·-- you are referring to the absence

25· ·of the metadata?· The lack of change to the metadata?
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·1· · · · · · · · · A.· ·That's correct.

·2· · 223· · · · · ·Q.· ·But do you agree with the

·3· ·information in Mr. Musters' affidavit that that

·4· ·information is not probative, positive or negative, as

·5· ·to whether the Registry Editor was, in fact, used?

·6· · · · · · · · · A.· ·I agree.

·7· · 224· · · · · ·Q.· ·So now if we go back to your first

·8· ·affidavit.

·9· · · · · · · · · A.· ·Yes.

10· · 225· · · · · ·Q.· ·Do you agree with me that the

11· ·absence of a Secure Delete log and the absence of any

12· ·record of activity in the system summary is not

13· ·conclusive as to whether or not a user ran Secure

14· ·Delete on Mr. Moyse's computer to delete files or

15· ·folders?

16· · · · · · · · · A.· ·It's not conclusive to show -- can

17· ·you repeat that statement, please.

18· · 226· · · · · ·Q.· ·Sure.· It's a bit of a double

19· ·negative --

20· · · · · · · · · A.· ·Yes.

21· · 227· · · · · ·Q.· ·-- but the point is it's not

22· ·conclusive to support the conclusion you reach at

23· ·20(b), which is that the computer was not used to

24· ·delete files or folders.

25· · · · · · · · · A.· ·No.· I still stand by 20(b).  I
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Court File No. CV-14-507120 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N: 

THE CATALYST CAPITAL GROUP INC. 
 

Plaintiff 
 

and 
 

BRANDON MOYSE and WEST FACE CAPITAL INC.  
 

Defendants 
 

SUPPLEMENTARY AFFIDAVIT OF MARTIN MUSTERS 
(sworn April 30, 2015) 

I, MARTIN MUSTERS, of the City of Oakville, in the Regional Municipality of 

Halton, MAKE OATH AND SAY: 

1. I am the Director of Forensics at Computer Forensics Inc. (“CFI”), a computer 

security consulting firm based in Oakville, Ontario.  In this capacity, I am responsible for all 

aspects of CFI’s computer forensic services.  

2. I previously swore affidavits in this proceeding on June 26, 2014 and on February 15, 

2015. Since the swearing of my February 15, 2015 affidavit, I have reviewed the affidavits of 

Brandon Moyse (“Moyse”) and Kevin Lo (“Lo”) affirmed on April 2, 2015. This affidavit is 

sworn in reply to those affidavits. 

“Cleaning”	a	Computer’s	Registry	does	not	Hide	Web	Browsing	Activity	

3. In his April 2 affidavit, Moyse states that he “cleaned” the registry of his computer 

before turning it over to be imaged for a forensic review in order to “fully” erase his World 

Wide Web activity. 

4. This explanation makes no sense. A computer’s registry does not store information 

concerning a user’s Web browsing history. The most common data relating to a Web browser 
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application such as Google Chrome or Microsoft Internet Explorer that is stored in the 

registry are the application’s settings, which likely include a pre-set start page when the 

application is first launched. Other settings include set preferences or extensions added to the 

application. 

5. Thus, unless Moyse’s start page for his Web browser was a pornographic site, he 

would have no reason to “clean” his registry if his only reason for doing so was to attempt to 

hide his Web browsing activity. 

The	Secure	Delete	History	is	Stored	in	the	Registry	and	Can	be	Deleted	

6. The Lo affidavit states that Moyse’s computer registry did not contain a Secure Delete 

Log, which one would expect to find if someone had used Secure Delete. I cannot verify that 

information without reviewing the images of Moyse’s computer myself. However, assuming 

this fact to be true, that fact is insufficient to support Lo’s conclusion that the Secure Delete 

program was not used to delete any files or folders from Moyse’s computer. 

7. Lo’s conclusion is based on the absence of a Secure Delete Log in the registry and a 

screenshot of the Secure Delete system summary for Moyse’s computer.  

8. In fact, it is a relatively simple matter to “reset” Secure Delete to hide any trace of 

having run the program. A simple internet search on how to delete the remanent files of 

Advanced System Optimizer (the software program that contains the Secure Delete tool) from 

a computer’s registry. This publicly available information walks a user through the steps 

necessary to open the registry, identify the Secure Delete files, and delete those files so as to 

remove all traces of the user having run Secure Delete to delete files without a trace. 

9. I am not surprised that Lo did not find any evidence of a Secure Delete Log on 

Moyse’s computer, because Moyse, who admitted to conducting research relating to the 

computer registry, could very easily have deleted the Secure Delete Log after he deleted 

folders or files from his computer. 
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10. To demonstrate how easy it is to “reset” Secure Delete, I conducted a test on a 

computer on which I used Secure Delete to delete test files and then reset the Secure Delete 

system summary by deleting the Secure Delete Log from the computer’s registry.  

11. In my test, I began by opening the Secure Delete tool, as shown in the following 

screenshot: 

 

12. This screenshot shows what the Secure Delete system summary looks like before the 

program has been run. 
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13. Next, I added four documents to the list of documents that I wanted to delete using the 

Secure Delete tool: 

 

14. After clicking on the “Next” button in the bottom-right corner, the program asked me 

to confirm that I wanted to permanently delete the files: 
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15. The user has to type “132” into the dialogue box and click “Next” to permanently 

delete the files. After doing so, the confirms the user’s activity: 
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16. Clicking on “Finish” brings the user back to the start page, this time with the system 

summary updated to reflect the recent deletion activity:  
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17. As shown above, the system summary recorded the fact that I had deleted four files 

from the test computer. In order to “reset” this summary, I opened the Registry Editor, 

selected the Secure Delete folder, and deleted its contents, as shown in the following two 

screenshots: 
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18. After deleting the Secure Delete registry information, the program’s system summary 

reset itself to appear as if no wiping activity had been performed: 

 

19. Thus, the fact that Lo did not find any evidence of wiping activity does not mean that 

no such activity took place. Moreover, because deletions to the registry leave no trace, it is 

impossible to determine whether the absence of wiping history in the Secure Delete system 

summary means that Moyse did not use the software to permanently delete files or folders or 

whether he used the software and then removed the evidence of his having done so by 

deleting the Secure Delete files from his registry. 

20. In my experience as a computer forensic IT investigator, the most likely conclusion to 

draw from Moyse’s conduct of June and July 2014 is that he did in fact use Secure Delete to 

permanently delete files from his computer on July 20, 2014. I base this conclusion on the 

following facts: 
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(a) Prior to July 20, 2014, Moyse exhibited a pattern of conduct that is consistent 

with taking confidential information from his former employer, as set out in 

my June 26, 2014 affidavit and my evidence given during my cross

examination held August 1, 2014; 

(b) Moyse's admitted conduct of investigating how to "clean" his registry displays 

a level of IT sophistication that exceeds that of the ordinary user; 

(c) Moyse wiped the Blackberry smartphone that had been issued to him by 

Catalyst prior to returning it to Catalyst, thereby permanently destroying 

evidence of his phone and data usage at a time when he knew litigation would 

likely result from his conduct; and 

(d) The running of the Secure Delete program the night before Moyse was 

scheduled to deliver his computer to a forensic expert is too coincidental to be 

an innocent "mistake". 

21. Based on the foregoing, while it is impossible to know for sure, it is my opinion that 

Moyse most likely did use the Secure Delete program on July 20, 2014 to delete files from his 

computer so as to prevent those files from being recovered by a forensic analysis of his 

computer by an independent supervising solicitor. 

~ 
MARTIN MUSTERS 

402



403



404



405



406



407



408



409



410



411



412



413



414



415



416



417



418



419



420



421



422



423



424



425



426



427



428



429



430



431



432



433



434



435



436



437



438



439



440



441



442



443



444



445



446



447



448



449



450



BETWEEN:

Court File No. CV-14-507120

ONTARIO
SUPERIOR COURT OF JUSTICE

THE CATALYST CAPITAL GROUP INC.
Plaintiff

- and -

BRANDON MOYSE and WEST FACE CAPITAL INC,

Defendants

AFFIDAVIT OF KEVIN LO
AFFIRMED MAY 12, 2015

I, Kevin Lo, of the City of Toronto, SOLEMLY AFFIRM AS FOLLOWS:

1. I am a managing director with Froese Forensic Partners LLP ("FFP"). FFP was

engaged by Paliare Roland Rosenberg Rothstein LLP ("Counsel"), on behalf of Mr.

Brandon Moyse ("Moyse"), to provide our professional services in relation to this matter.

2. I have previously affirmed an affidavit in this matter, dated April 2, 2015. Defined

terms used in this affidavit have the same meaning as in my April 2, 2015 affidavit.

3. Since affirming my affidavit on April 2, 2015, I have reviewed the reply affidavit of

Martin Musters ("Musters") sworn April 30, 2015.

4. Musters states at paragraph 9 of his April 30 affidavit that Moyse "could very easily

have deleted the Secure Delete Log after he deleted folders or files from his computer."
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5. At paragraphs 6-19 of this affidavit, Musters describes a process whereby Moyse

could have deleted a Secure Delete log by using the "Registry Editor to select a Secure

Delete folder and delete its contents.

6. Registry Editor is a built-in tool included on all Windows systems which allows

users to view and change the settings in the system registry. Registry Editor is not related

to "Systweak", the company which sells the "RegCleanPro" and "Advanced System

Optimizer programs which were found on Moyse's computer.

7. Based on our review of Moyse's computer, Moyse has never run Registry Editor on

his computer. The metadata associated with the Registry Editor indicates a creation date

and last accessed date of July 13, 2009. l attach a screenshot of the metadata associated

with the Registry Editor on Moyse's computer as Exhibit A.

8. Our analysis showed that the Windows Operating System was installed on

January 22, 2012. l attach a screenshot showing the Operating System installation date

on Moyse's computer as Exhibit B.

9. These dates indicate the Registry Editor took on a "factory default" date (July 13,

2009) that preceded the installation date of the Operating System (January 22, 2012).

Thus the Registry Editor was never used on Moyse's computer after the installation on

January 22, 2012.

10. There is therefore no evidence that Moyse ever took any steps with respect to his

computer's registry using the Registry Editor in the way Musters describes in his affidavit

of April 30, 2015.
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AFFIRMED BEFORE ME at the City of
Toronto, in the Province of Ontario on
May 12, 2015

CoZissi‘ner for Taking Affidavits
(or as may be)

Ainsley Claire Veculik, a Ccnrilissioner, etc., Province cf Onteri-
for Froese Forensic. Partners tics., limited to process s-.7
and documents required to the. Private
Investigative Services Act, =3 only. Expires March 14, 2016. I
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This is Exhibit "A" referred to in the Affidavit of Kevin La
affirmed May 12, 2015

Cofimissidner for Taking Affidavits (or as may be)

Ainsley Claire Vacviik,a Comrn1ssbner, etc., Province of Ontario,
for Froese Forenslc Partners Ltd , limited to prowss scrTv'7.
and documents required purstraa; to the Privalc Secur,., .
Investigative Services Act 2035 only. Expires March 14, 2016.1
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Last Fde Last Entry Fife
Name 

Accessed  Created Written Mochfied Type 

0 I regeditexe 07113/09 07:27:10PM 07/13/09 07:27: ICIPM 07/13/09 09:39:29PM 11/29111 09:54:54AM • 'Windows Executable
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This is Exhibit uB" referred to in the Affidavit of Kevin Lo
affirmed May 12, 2015

r ~,

Commifsioner for Taking Affidavits (or as may be)

Ainsley Claire Vaculk a Commissioner, etc., Province of Qatar: -
for Froese Forensic Partners Ucl., limited to process cc'
and documents required puiszici;; to the Private Secur,.,
Investigative Services Act, 2Cia3 only. Expires March 14, 2016. i
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Court File No. CV-14-507120 

  

ONTARIO 

SUPERIOR COURT OF JUSTICE 

B E T W E E N :  

THE CATALYST CAPITAL GROUP INC. 

Plaintiff 

- and - 

BRANDON MOYSE and WEST FACE CAPITAL INC. 

Defendants 

AFFIDAVIT OF ANTHONY GRIFFIN 
(sworn March 7, 2015) 

I, Anthony Griffin, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 

 I am one of four Partners of the Defendant/Responding Party West Face Capital 1.

Inc., a privately-held Toronto-based investment management firm with assets under 

management of approximately $2.2 billion.1  I have been a Partner of West Face since 

the Fall of 2006, shortly after West Face was founded.  I was the Partner who initially 

had primary responsibility for the WIND transaction (discussed below), and continued to 

be involved throughout the transaction.  I was also the Partner with primary 

responsibility for West Face's research regarding Callidus Capital Corporation.  As 

such, I have personal knowledge of the information set out in this Affidavit, except 

1  Unless otherwise indicated, all dollar figures are in Canadian dollars. 
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where such knowledge is based on information from others, in which case I have stated 

the source of the information and believe it to be true. 

 I am swearing this Affidavit in response to the motion by the Plaintiff/Moving 2.

Party The Catalyst Capital Group Inc., seeking two forms of relief against West Face. 

First, Catalyst seeks an injunction restraining West Face from participating in the 

management and/or strategic direction of WIND Mobile Corp., a company in which West 

Face has invested more than $150 million and in which funds controlled by West Face 

hold a 35.42% equity interest. Catalyst specifically seeks to enjoin West Face from 

participating in the advanced wireless services spectrum auction (the "AWS-3 

auction")2 that was recently conducted by Industry Canada.  Second, Catalyst seeks an 

order authorizing an Independent Supervising Solicitor (an "ISS") to attend West Face's 

premises and create a forensic image of all of West Face's electronic devices, for the 

stated purpose of identifying whether West Face has misused any confidential 

information belonging to Catalyst.  

 Catalyst alleges that West Face misused confidential information disclosed to 3.

West Face by the Defendant/Responding Party Brandon Moyse.  Mr. Moyse was a 

former junior employee of Catalyst who worked at West Face as a junior member of 

West Face's investment team for a three and a half week period in June and July 2014. 

On this motion, Catalyst alleges that Mr. Moyse disclosed, and that West Face has 

2  The AWS-3 auction is the auction of spectrum licenses for Advanced Wireless Services in the 
bands 1755-1780 MHz and 2155-2180 MHz (AWS-3). This is not to be confused with the auction 
of spectrum licenses for Broadband Radio Services (BRS) in the 2500-2690 MHz Band. 
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misused or will misuse, confidential information belonging to Catalyst and relating to 

three subjects:  

(a) the acquisition of WIND in September 2014 by a syndicate of investors 

that included West Face; 

(b) the AWS-3 auction recently conducted by Industry Canada, in which 

WIND participated; and 

(c) Callidus, a publicly-traded company owned 59.5% by Catalyst, and in 

particular the identity of companies to which Callidus has lent money.  

 None of these allegations is true.  Catalyst has not identified any confidential 4.

Catalyst information in any way related to WIND, the AWS-3 auction, or Callidus that 

has been disclosed to West Face by Mr. Moyse.  Further, as described below, the ISS 

appointed pursuant to a previous order of the court has conducted a review of Mr. 

Moyse's electronic devices, and found no evidence that Mr. Moyse disclosed to West 

Face any Catalyst confidential information in any way related to WIND, the AWS-3 

auction, or Callidus.   

Overview 

 West Face's interest in WIND dates back to at least November 2009, almost five 5.

years before Mr. Moyse joined West Face as a junior associate, and almost three full 

years before he was employed by Catalyst.  Critically, the necessary deal elements for 

a successful bid to acquire WIND, including price, were not confidential to any particular 

bidder. Rather, VimpelCom Ltd. (WIND's principal equity-holder who controlled the sale 

process) and its financial advisor, UBS Investment Bank, had made it clear to all 
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interested purchasers, including West Face, that VimpelCom required an enterprise 

value of $300 million and a transaction structure that minimized the regulatory risks that 

could prevent or delay closing. 

 Before Mr. Moyse joined West Face on June 23, 2014, West Face had already 6.

engaged in negotiations with VimpelCom to acquire WIND, had formulated a strategy to 

acquire WIND in concert with others, and had assembled the majority of the critical deal 

components that ultimately allowed it to participate successfully in the acquisition of 

WIND:   

(a) we had been in contact with Anthony Lacavera and Tennenbaum Capital 

Partners, both of which would ultimately form critical parts of the 

successful investor syndicate that acquired WIND as described below; 

(b) we had accepted VimpelCom's demand for an enterprise value in the 

range of $300 million for WIND; and 

(c) we knew from our communications with VimpelCom's financial advisor 

UBS that VimpelCom wanted to sell its entire interest in WIND quickly, 

while minimizing risk of regulatory approval. 

 Tennenbaum and Mr. Lacavera ultimately proved critical in assisting West Face 7.

and its partners to structure a transaction that was satisfactory to VimpelCom. 

 Mr. Moyse worked at West Face as a junior associate for three and a half weeks, 8.

from June 23, 2014 to July 16, 2014.  Before he even arrived at the firm, West Face 

implemented a confidentiality wall to ensure that Mr. Moyse did not disclose any 

confidential Catalyst information he may have possessed to West Face relating to 

WIND or the AWS-3 auction.   
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 Specifically with respect to WIND, during the short period in which Mr. Moyse 9.

worked for West Face, West Face was pursuing the WIND transaction with another 

strategic partner that ultimately declined to participate.  In other words, while Mr. Moyse 

was at West Face, we were pursuing what proved to be a dead end, and even so, Mr. 

Moyse had no involvement in those negotiations. 

 On July 16, 2014, Mr. Moyse agreed to an interim consent order (the "July 16 10.

Consent Order") precluding him from working at West Face.  At that time, Mr. Moyse 

was immediately placed on indefinite leave by West Face.  Since then, Mr. Moyse has 

performed no work for West Face and has had no involvement in any investment 

analysis or decision-making at West Face. 

 One week after Mr. Moyse was placed on leave by West Face, Greg Boland, 11.

West Face's CEO, was informed by UBS that VimpelCom had granted another party 

(which we now know to be Catalyst) exclusive rights to negotiate a binding agreement 

to acquire WIND.  By that time, Mr. Moyse was on leave from West Face, and West 

Face was shut out from negotiations.  However, Catalyst failed to reach a definitive 

agreement with VimpelCom to acquire WIND during its exclusivity window, which 

expired on August 18, 2014. As described below, Catalyst's failure to do so was entirely 

its own doing, and was in no way attributable to West Face, Mr. Moyse, or any alleged 

disclosure of confidential information. 

 After Catalyst's exclusivity period expired on August 18, 2014, West Face and its 12.

partners, including Tennenbaum and Mr. Lacavera, moved swiftly to conclude a deal 

with VimpelCom.  West Face had been working on-and-off with those partners for 
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months before Mr. Moyse ever joined West Face, and Mr. Moyse had already been on 

indefinite leave from West Face for over one month by that point.  The first phase of the 

WIND transaction closed on September 16, 2014, less than one month later, on a basis 

consistent with the previously disclosed deal parameters demanded by VimpelCom and 

UBS.  

 Mr. Moyse remains on indefinite leave from West Face today, and therefore was 13.

on leave for the entire period of the negotiation and consummation of the WIND 

transaction. No members of West Face's WIND deal team communicated at all with him 

about WIND during this period, and he played no role whatsoever in the WIND 

transaction. 

 Not content with this result, Catalyst has now attacked West Face on multiple 14.

fronts.  It makes a bald allegation that the WIND acquisition was achieved as a result of 

West Face obtaining and misusing unspecified confidential information belonging to 

Catalyst.  It has alleged that West Face misused further unspecified confidential 

Catalyst information on WIND's behalf in the AWS-3 auction, an allegation that would 

now appear to be not only incorrect but also moot, as WIND has been reported to have 

been the only bidder on spectrum set aside for new entrants in Ontario, Alberta and 

British Columbia, based on comments made by the Honourable James Moore, Federal 

Minister of Industry.  Catalyst has also alleged that West Face misused unspecified 

confidential information of Catalyst relating to its subsidiary Callidus.   

 Catalyst makes these allegations in the face of the ISS's conclusion that there is 15.

no evidence on Mr. Moyse's electronic devices that he disclosed Catalyst confidential 
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information to West Face concerning WIND, the AWS-3 auction, or Callidus.  

Dissatisfied with that result, Catalyst now also attacks the conclusions of the ISS. 

 To repeat, none of Catalyst's allegations about misuse of confidential information 16.

is true. In fact, Catalyst has not and cannot specify what confidential WIND, AWS-3 

auction, or Callidus information Mr. Moyse is alleged to have disclosed to West Face, let 

alone how that information could have given West Face an advantage. 

 West Face, WIND, and WIND's other investors will be seriously damaged if West 17.

Face is enjoined from participating in the management and/or strategic direction of 

WIND and its affiliates and related parties, and particularly in respect of the AWS-3 

auction. Spectrum auctions only occur infrequently when deemed appropriate by 

Federal authorities.  West Face currently has two nominees to WIND's ten member 

board of directors, and plays an important role in providing strategic advice, direction 

and support to WIND, as it continues to challenge Canada's three incumbent national 

wireless service providers.  Furthermore, as an investment manager, West Face has a 

fiduciary duty to manage its investments, including WIND, in the best interests of its 

many third-party investors.  As the owner of 35% of WIND's equity, West Face is the 

natural lead investor for the current syndicate of investors of WIND. Enjoining West 

Face from participating in the management and/or strategic direction of WIND would 

prevent West Face from fulfilling this duty, and would harm West Face and its investors. 

 Granting the requested injunction would also interfere with Industry Canada's 18.

stated policy of encouraging the growth and viability of a fourth national wireless service 

provider (and WIND is currently the only solvent national challenger to the three 
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incumbent national wireless providers).  Wireless spectrum is the lifeblood of a wireless 

business like WIND, and it is essential that West Face, as the largest equityholder of 

WIND, be able to participate in that process. 

 Catalyst alleges in paragraph 90 of James Riley's Affidavit that West Face might 19.

harm "Catalyst's contingent interest in Wind".  While there is no basis for Catalyst's 

claim that it is the beneficial owner of West Face's interest in WIND, to the extent that 

Catalyst now claims a constructive trust over West Face's interest in WIND, Catalyst's 

and West Face's interests are aligned.  West Face has managed and will continue to 

manage its investment in WIND to maximize shareholder value. 

 Catalyst also appears to be trying to weaken WIND and disadvantage West Face 20.

by disseminating its allegations on this motion against West Face through the media.  A 

National Post article dated November 24, 2014 quotes from Catalyst's Statement of 

Claim and quotes unnamed "people familiar with the sales process" for WIND, and 

based on my discussions with West Face's WIND deal team, none of them spoke to the 

media.3  As explained in more detail below, Catalyst even appears to have arranged for 

the court file (which it claimed on the earlier motions included its confidential 

information) to be unsealed and open for public view so that third parties, including the 

media, could review its allegations on this motion in order to disseminate them against 

West Face more broadly. Further, Catalyst has repeated its allegations in this motion to 

investors in West Face managed funds and others who do business with West Face, 

3  A copy of the National Post article dated November 24, 2014 is attached as Exhibit "1”. 
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and encouraged them to withdraw their investments from investment funds managed by 

West Face and cease doing business with West Face. 

About West Face 

 West Face is a Toronto-based investment management firm.  It was founded in 21.

2006. West Face employs 38 staff in Toronto (including two part-time employees), and 

manages a number of investment funds and accounts covering a broad range of 

investment strategies.  West Face currently manages approximately $2.2 billion in 

assets on behalf of third parties that have invested in funds managed by West Face. 

 West Face is led by its Chief Executive Officer, Greg Boland, along with three 22.

other Partners: Peter Fraser, Thomas Dea, and me.  The four Partners have, on 

average, over twenty years of experience in the financial industry and draw on a deep 

network of strong relationships to provide a unique pipeline of investment opportunities. 

 As part of its business, West Face monitors and researches potential 23.

investments for the funds that it manages, including potential investments in privately-

owned entities like WIND and publicly-traded entities like Callidus. 

Background to the WIND Transaction 

WIND and the Regulatory Environment 

 WIND is a Canadian wireless telecommunications provider that was originally 24.

formed in 2008 pursuant to a joint venture between two parties: (1) AAL Corp., which 

was the holding company of Mr. Lacavera and the owner of Globalive Communications 
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Corporation, a Canadian telecommunications provider; and (2) Orascom Telecom 

Holding S.A.E., a large Egyptian multi-national telecommunications company.  

 Due to regulatory restrictions on foreign ownership of Canadian 25.

telecommunications operators that existed at the time, AAL held a majority of the voting 

interests in WIND even though Orascom held a majority of the total equity interests.  In 

2008, WIND paid $442 million for the rights to use a portion of wireless spectrum for a 

wireless telecommunications service in an auction held by Industry Canada.  In 

December 2009, WIND commenced operations, providing mobile data and voice 

services in the Greater Toronto and Hamilton Area in Ontario, and in Calgary, Alberta.   

 Since that time, WIND has expanded into Ottawa and parts of southern Ontario, 26.

as well as Edmonton, Alberta, and Vancouver, Abbotsford, and Whistler, British 

Columbia. As of December 2014, WIND is Canada's fourth largest mobile operator, and 

the only solvent national challenger to the three incumbent national wireless companies 

(Rogers, Bell and Telus). 

 In 2011, VimpelCom acquired the majority shareholder of Orascom, giving 27.

VimpelCom a controlling interest in Orascom and, indirectly, Orascom's investment in 

WIND.  VimpelCom is a publicly-traded mobile telephone operator headquartered in the 

Netherlands.  Orascom and VimpelCom have also loaned significant funds to WIND to 

fund spectrum acquisitions, the build-out of WIND's network, and general operating 

needs.  Through the combination of its debt, equity, and voting interests in WIND, 

VimpelCom effectively controlled WIND's access to capital, a significant control lever 
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given WIND's early stage of development, the capital requirements of the wireless 

industry, and the competitive nature of that industry. 

 Notwithstanding 2012 amendments that loosened certain restrictions on foreign 28.

control of smaller telecommunications service providers like WIND, foreign ownership of 

the wireless industry in Canada remains heavily regulated.  Indeed, regulatory concerns 

had already prevented VimpelCom from carrying out a reorganization in 2013.  

VimpelCom therefore had experience with the challenges in Canada of regulatory 

approval for changes in ownership of WIND, and we at West Face knew that minimizing 

or eliminating any such risk would be crucial to a successful bid for VimpelCom's 

interests in WIND.   

West Face Attempts to Acquire WIND Beginning in 2013 

 West Face and its partners have a long-standing interest and expertise in the 29.

telecom sector.  Among other things, West Face or predecessor companies had 

previously invested in U.S. and Canadian telecom companies including Lightsquared, 

Clear Wire, TerreStar Corp., Cleveland Unlimited, Broadview Communications, DBSD 

N.A. (successor to ICO Global), Cogeco, Microcell Communications, and Rogers 

Communications.  I believe that we would be a natural source of financing or investment 

for a telecom company like WIND. 

 I am informed by Tom Dea that West Face first explored making investments in 30.

debt securities of WIND in 2009.  West Face met with the principals of WIND and their 

investment bankers Genuity Capital, entered into a non-disclosure agreement, received 

469



a management presentation, and presented a term sheet to WIND's ownership.4 

Ultimately, West Face's offer was not acceptable.  WIND solicited West Face's interest 

in alternative financing, but West Face was not interested and discussions went no 

further.  

 On November 4, 2013, I received a telephone call from Mr. Lacavera. I 31.

understand that Mr. Lacavera had received my name from Bruce MacDonald, a contact 

of Mr. Boland's at RBC.  Mr. Lacavera advised that VimpelCom was interested in selling 

its debt and equity interests in WIND and in arranging for the repayment of WIND's third 

party debt.  Following this conversation and subsequent conversations with 

VimpelCom's agent UBS, West Face delivered an expression of interest to VimpelCom 

and AAL.5 On December 7, 2013, West Face entered into a confidentiality agreement 

with VimpelCom and Orascom (by then known as Global Telecom Holdings S.A.E.) to 

obtain access to VimpelCom's virtual data room and conduct financial due diligence on 

WIND.  

 Shortly after entering into the confidentiality agreement with VimpelCom and 32.

Orascom, West Face received access to the data room and then participated in a 

management presentation from WIND on December 18, 2013. By April 2014, 

discussions between West Face and VimpelCom had progressed to the point that West 

Face retained counsel and began to prepare term sheets for a transaction involving 

WIND.  In late April 2014, West Face originally proposed a combination of debt 

4  A copy of the now-expired non-disclosure agreement with Globalive dated November 4, 2009 is 
attached as Exhibit "2".  A presentation by Globalive dated December 24, 2009 is attached as 
Exhibit "3". 

5  A copy of West Face’s expression of interest dated November 8, 2013 is attached as Exhibit "4".   
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refinancing and equity investment that would allow VimpelCom to retain minority 

ownership of WIND.  However, on May 1, 2014, West Face was advised by Jonathan 

Herbst or Francois Turgeon of UBS that VimpelCom was interested only in an outright 

sale of VimpelCom's debt and equity interests in WIND.   

 From this point forward, it was clear that the three essential deal elements for a 33.

successful bid to acquire WIND were as follows:  

(a) a deal that could close quickly, without material representations and 

warranties by the vendor; 

(b) a purchase price targeting an enterprise value of  $300 million; and 

(c) a transaction structure that allowed for the full exit of VimpelCom without 

any risk related to regulatory approval.6 

 On May 4, 2014, West Face sent VimpelCom a revised term sheet to address 34.

VimpelCom's required deal terms.  This term sheet included a purchase of 100% of 

WIND's equity, based on the enterprise value that had been communicated to interested 

parties by VimpelCom and its agents.  After accounting for the repayment or refinancing 

of approximately $160 million owed to WIND's third party lenders, VimpelCom would 

receive approximately $140 million for its debt and equity interests.  This offer was, in 

fact, slightly higher than the price that West Face's investor group would ultimately pay, 

and the offer had been made to VimpelCom almost two months before Mr. Moyse 

began working at West Face. 

6  VimpelCom’s $300 million asking price was common knowledge to the interested parties and, 
indeed, had even been referred to by the press in the Summer of 2014.  For example, see the 
July 31, 2014 article from the Globe and Mail attached as Exhibit “5”. 
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 VimpelCom did not accept West Face's offer for a variety of different reasons 35.

unrelated to price, but indicated that it was willing to negotiate further.  To this end, 

West Face requested that its counsel, Davies Ward Phillips & Vineberg LLP, also be 

given access to VimpelCom's virtual data room in order to conduct legal due diligence.  

Also around this early May time period, West Face hired a U.S. telecom consulting firm 

to advise West Face regarding WIND's business. 

 By June 12, 2014, and before Mr. Moyse joined West Face, West Face was 36.

considering two possible options for financing a transaction to acquire WIND: 

(a) raising $100 million in debt through an investment bank, $100 million of 

senior equity contributed by West Face, and $100 million of subordinate 

equity from Mr. Lacavera and other investors with whom he had 

relationships; or 

(b) joining a syndicate led by Tennenbaum, which at that time also included 

two other prominent U.S. private equity firms that did not ultimately 

participate in the purchase of WIND (the "Tennenbaum Syndicate"). 

 While neither of these options ultimately resulted in a deal for WIND, the 37.

combination of relationships with Tennenbaum and Mr. Lacavera, the strategies to meet 

the conditions for a successful acquisition imposed by VimpelCom, the outlines of the 

agreements developed, and the significant due diligence conducted by that date, 

including the engagement of a third party consultant, all proved critical in completing the 

transaction several months later.  Notably, all of this was accomplished before Mr. 

Moyse even started working at West Face and without any involvement by or 

information from him. 
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 After considering its options, West Face determined that it did not, at that time, 38.

want to become a fourth member of the Tennenbaum Syndicate and instead, on June 

19, 2014, decided to make another proposal to VimpelCom for the acquisition of 100% 

of WIND's equity based on an enterprise value of $311 million.  During the period of 

June 20 to 22, 2014, West Face prepared a share purchase agreement for delivery to 

VimpelCom's financial advisor, UBS, and a list of outstanding legal due diligence items 

following its initial review.  I emailed the draft agreement and supplemental due 

diligence request list to Francois Turgeon of UBS on the morning of Monday, June 23, 

2014.7   

Mr. Moyse's Hiring By West Face  

 In the meantime, I am informed by Mr. Dea that Mr. Moyse had contacted West 39.

Face in January 2014 seeking employment in response to a West Face press release 

announcing the launch of its Alternative Credit Fund.  The communication between Mr. 

Moyse and West Face was initiated by Mr. Moyse and not by West Face.  West Face 

happened to need a junior associate at the time of Mr. Moyse's contact because a 

previous potential hire had chosen to pursue a different opportunity.  Mr. Dea met with 

Mr. Moyse in March 2014, reviewed his résumé, and checked Mr. Moyse's references 

(with respect to Catalyst, Mr. Dea spoke only to former Catalyst employees).   

 Contrary to paragraph (h) of Catalyst's Amended Notice of Motion, Mr. Dea has 40.

advised me, and I believe, that Mr. Dea did not ask Mr. Moyse to send "samples of his 

work at Catalyst". Rather, Mr. Dea asked Mr. Moyse to provide him with some writing 

7  A copy of this email, and Mr. Turgeon’s response, is attached as Exhibit "6". 
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samples to demonstrate his written communication skills, and instructed him to redact 

any confidential information as necessary.  Mr. Dea's request for writing samples from 

Mr. Moyse was not out of the ordinary and is a hiring practice that West Face has made 

use of in the past.  Confidentiality is a common concern in the finance industry and Mr. 

Dea assumed that Mr. Moyse would not breach any confidentiality obligations. 

 I did not play a significant role in Mr. Moyse's hiring, and primarily left the matter 41.

in Mr. Dea's hands. I understand from Mr. Dea that the particular writing samples that 

Mr. Moyse provided did not play a material role in his hiring.  Rather, Mr. Dea relied on 

Mr. Moyse's academic background in advanced mathematics, his demonstrated 

ambition and hard work, and a strong reference from a former employer of Mr. Moyse 

who was a friend of Mr. Dea.  

 West Face verbally offered Mr. Moyse a position as a junior associate, which Mr. 42.

Moyse verbally accepted on or around May 19, 2014.  Mr. Moyse notified Catalyst that 

he was resigning on or around May 24, 2014.  On May 28, 2014, Mr. Moyse told us that 

he had non-competition and confidentiality covenants with Catalyst, and gave us a 

redacted copy of his employment contract with Catalyst.8  On May 30, 2014, counsel to 

Catalyst wrote to counsel to West Face and Mr. Moyse objecting to Mr. Moyse's new 

position at West Face. 

8  A copy of Mr. Moyse's redacted Catalyst employment contract is attached as Exhibit "7", and a 
copy of his West Face employment contract is attached as Exhibit "8".   
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West Face Implements a Confidentiality Wall in Response to Catalyst Complaints 

 During the course of communications between counsel in advance of Mr. Moyse 43.

starting to work for West Face, counsel to Catalyst (Lax O'Sullivan Scott Lisus LLP) 

advised counsel to West Face (Dentons Canada LLP) that Catalyst was particularly 

concerned about Mr. Moyse's work on a "telecom deal". As set out in Dentons' letter 

dated June 19, 2014 to Lax O'Sullivan, West Face had implemented a confidentiality 

wall as set out in a memo dated June 19, 2014.9  Pursuant to this confidentiality wall: (1) 

Mr. Moyse was forbidden from communicating with anyone at West Face about the 

ongoing WIND negotiations, and vice versa; and (2) West Face's IT group restricted 

access to all WIND-related documents so that Mr. Moyse could not access them.10 

 There was no need to restrict West Face's WIND deal team members from 44.

accessing any documents created by Mr. Moyse while at West Face because he had 

been clearly instructed that he would have no involvement with WIND-related matters 

and would thus not be creating any WIND-related documents.  Such a restriction would 

have prevented WIND deal team members from accessing work done by Mr. Moyse on 

subjects entirely unrelated to WIND. Further, and with no disrespect to Mr. Moyse, at no 

time did I consider seeking his views on WIND-related matters.  We had been deeply 

engaged in the matter since 2013, he was a junior associate, and, because he had just 

9  A copy of Dentons’ June 19, 2014 letter is attached as Exhibit “9”.  A copy of West Face’s 
confidentiality wall memo dated June 19, 2014 is attached as Exhibit “10”. 

10  A copy of an email from West Face's Chief Compliance Officer, Supriya Kapoor, to Mr. Moyse 
enclosing the confidentiality memo is attached as Exhibit "11".  A copy of an email from West 
Face's Head of Technology, Chap Chau, dated June 20, 2014, confirming that Mr. Moyse had 
been excluded from the computer directory containing WIND-related documents is attached as 
Exhibit "12".   
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been hired, he had no track record on which I could assess his competence for an 

important and high profile matter such as WIND, even in the absence of the 

confidentiality wall.   

 The confidentiality wall memo was circulated to everyone at West Face who was 45.

working on the WIND transaction and others, namely:  

(a) Greg Boland – Partner, Chief Executive Officer, and Co-Chief Investment 

Officer 

(b) Peter Fraser – Partner and Co-Chief Investment Officer 

(c) Thomas Dea – Partner 

(d) Tony Griffin – Partner 

(e) Yu-Jia Zhu – Vice-President 

(f) John Maynard – Chief Operating Officer and Chief Financial Officer 

(g) Stephen Miller – Chief Financial Officer, Funds 

(h) Nora Nestor – Tax Controller 

(i) Alex Singh – General Counsel and Secretary 

 In addition to the confidentiality memo, I am informed by Mr. Dea that he verbally 46.

informed the entire investment team at West Face that Mr. Moyse was not to be told 

anything about the WIND transaction.  Further, once Mr. Moyse began working, the 

West Face WIND deal team only met in private, behind closed doors, and away from 

the trading floor area where Mr. Moyse sat.  
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 To the best of my knowledge, neither Mr. Moyse nor anyone else at West Face 47.

has breached these confidentiality obligations as they relate to WIND.   

No Disclosure by Mr. Moyse of WIND-related Information 

 As described above, Mr. Dea did receive, and circulate to the other West Face 48.

Partners and Yu-Jia Zhu,11 writing samples from Mr. Moyse attached to an email dated 

March 27, 2014, which were marked as "Confidential" and "For Internal Discussion 

Purposes Only".  As I mentioned previously, reviewing a potential employee's writing 

samples was not an unusual hiring practice at West Face. 

 In hindsight, it was a mistake for Mr. Dea to forward the March 27, 2014 email 49.

and it was a mistake for me and the other recipients to not immediately delete it. 

However, I am informed by Mr. Dea, Mr. Boland, Mr. Fraser and Mr. Zhu that none of 

them paid much attention to the contents of the writing samples.  Mr. Dea scanned 

them, but did not find them noteworthy.  Mr. Zhu read the memos, but recalled that they 

just summarized public information and did not provide any novel insight into the 

companies addressed in the writing samples.  Mr. Boland does not recall even opening 

the writing samples, as he deferred the hiring decision of a junior associate to Mr. Dea. I 

believe I opened one of the attachments relating to a company called Homburg.  Mr. 

Fraser has informed me that while he recalls opening the attachments, he only recalls 

that one was related to a company called Homburg.  I do not recall opening the other 

attachments.  In any event, none of the attachments related to WIND, the AWS-3 

auction, the wireless telecommunications sector, or Callidus. 

11  Mr. Zhu has been involved in prior recruiting of analysts and associates. 
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 I ultimately deleted my copy of the March 27, 2014 email in response to 50.

instructions I received from West Face's counsel, Andy Pushalik of Dentons. So did the 

other recipients of the email.  The copy of the March 27, 2014 email has been provided 

to me for the purpose of swearing this Affidavit.12  I understand that Catalyst no longer 

treats the contents of the March 27, 2014 email as confidential since, as described in 

more detail below, Catalyst appears to have requested or at least consented to the 

court staff unsealing the court file where a copy of the email and its attachments had 

been filed as Exhibit "L" of Mr. Dea's July 7, 2014 Affidavit.13   

No Use of Catalyst Information Disclosed 

 West Face did not and has not used or relied on any of the writing samples 51.

attached to the March 27, 2014 email, other than to evaluate Mr. Moyse's job 

application.  Moreover, I am advised by Mr. Singh, West Face's in-house counsel at the 

time, that prior to Mr. Moyse commencing work, Mr. Singh conveyed to Mr. Moyse that 

West Face takes matters of confidentiality very seriously and that, if Mr. Moyse wished 

to work at West Face, he was not to provide West Face with any information related to 

Catalyst's business.  To the best of my knowledge, Mr. Moyse has not made any further 

disclosures of any of Catalyst's information. 

 Of the four writing samples, only one – concerning Arcan Resources Ltd. – 52.

addressed a company that was being followed by West Face and ultimately became the 

12  A copy of the March 27, 2014 email, including its attachments, is attached as Exhibit “13”. 
13  Indeed, in his email of March 27, 2014, Mr. Moyse explicitly stated that the writing samples 

regarding NSI, Rona, and Arcan Resources were based solely on public information.  In addition, 
I note that, by March 27, 2014, Catalyst’s interest in Homburg was public knowledge due to 
Catalyst’s involvement in Homburg’s CCAA proceedings. 
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subject of a transaction by West Face.  That transaction was directed by me and was 

independent of Mr. Moyse's analysis for Catalyst.  I had been following Arcan for 

several years and, at my direction, West Face had taken a position in two different 

series of Arcan's unsecured debentures between September 2012 and July 2013.  

While West Face had exited those positions by March 2014, I was already familiar with 

Arcan's business and financial circumstances long before Mr. Moyse's employment at 

West Face. 

 On June 23, 2014 (Mr. Moyse's first day as an employee of West Face) at 4:22 53.

p.m., Arcan announced a strategic transaction with Aspenleaf Energy Limited pursuant 

to which Aspenleaf and Arcan would complete a plan of arrangement.14  I concluded 

that the debentureholders should be able to negotiate a better deal for themselves than 

had been proposed under the plan of arrangement, and that if they could do so, the 

debentures would rise in value. 

 At 10:41 p.m. that evening, either forgetting or never having noticed that Mr. 54.

Moyse had provided Mr. Dea with a writing sample relating to Arcan from his time at 

Catalyst, I set out my analysis of Arcan in an email to Mr. Moyse.15  Because he had 

just started at West Face that day and likely had little or no work, I thought he could get 

involved in the Arcan transaction if my investment proposal was approved.  The next 

day, on my recommendation, West Face made an investment in Arcan's unsecured 

debentures, and continued to build that position over the next several days.  

14  A copy of the press release announcing the deal is attached as Exhibit "14".   
15  A copy of this email is attached as Exhibit "15".   
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 While I sent Mr. Moyse my analysis, he never gave me information or analysis 55.

about Arcan of which I was not already aware.  I now understand that at some time 

between June 24 and 26, 2014, Mr. Moyse performed a financial analysis of Arcan's 

proposed deal with Aspenleaf and summarized Arcan's financials.  He did not do so at 

my request, and I was not at the time provided with a copy of his analysis nor was I 

informed of its contents.  I am informed by Mr. Singh and believe that in or around that 

time, Mr. Singh asked Mr. Moyse what he was working on, and when Mr. Moyse 

advised that he was performing a financial analysis of Arcan’s proposed deal, Mr. Singh 

determined that Mr. Moyse's work was on a company that he had analyzed while at 

Catalyst, and told him to stop all work on the project, which he did.  I only learned of Mr. 

Moyse's analysis in preparing this Affidavit. 

 In summary, the Arcan opportunity arose from a new transaction that was not 56.

announced until after Mr. Moyse had left Catalyst.  West Face's decision to invest was 

based on my analysis of this new transaction and not on any work Mr. Moyse had 

performed at Catalyst or at West Face.   

 As it turned out, West Face lost money on the investment it made in Arcan 57.

debentures during this period.  In short, West Face has derived no advantage from 

trading in Arcan's debentures, let alone from any of Mr. Moyse's analysis, which I never 

saw nor used. 

Mr. Moyse's Brief Period of Employment at West Face  

 As set out above, Mr. Moyse began working at West Face on June 23, 2014, and 58.

approximately three and a half weeks later he was put on indefinite leave.  Mr. Moyse 
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has not done any work for West Face since then.  He has remained on a leave of 

absence due to these proceedings. 

 During his brief period of active employment with West Face, Mr. Moyse was the 59.

most junior member of West Face's investment team (other than West Face's summer 

intern, Alex Goston).  As such, he was not informed of the positions held by West Face 

funds, was not a member of West Face's investment committee, and did not participate 

in senior management meetings or have the authority to make any investment 

decisions. 

 Much of Mr. Moyse's three and a half week period at West Face was spent in 60.

orientation and training in order to acclimatize him to the West Face working 

environment.  Based on my recollection of Mr. Moyse's time at West Face and the work 

I asked him to do for me during this period, as well as on conversations with the other 

West Face Partners, I believe that during his brief time at West Face, Mr. Moyse's work 

was limited to performing some preliminary analyses on several potential investments 

that have nothing to do with WIND, the AWS-3 auction, or Callidus.  In that regard, I 

have set out my knowledge and information of the work Mr. Moyse performed while at 

West Face in Appendix "A".   

 During his three and a half weeks at West Face, Mr. Moyse kept a physical 61.

notebook in which he took handwritten notes during meetings and phone calls.  This 

notebook includes notes on a number of West Face projects or potential deals.  I have 

reviewed a copy of Mr. Moyse's notebook and to the best of my knowledge, it contains 
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no confidential information belonging to Catalyst.  Rather, it relates entirely to either 

public information, or information that was generated internally at West Face.16  

 In addition, together with our responding motion materials, West Face intends to 62.

deliver to counsel to Catalyst a USB drive containing all non-privileged emails found on 

West Face's email server that were sent to or from (including by way of "cc" and "bcc") 

Mr. Moyse's West Face email address or his known personal email addresses.  These 

emails will be redacted only where necessary as a result of: (a) West Face's confidential 

information; and (b) personal confidential information belonging to Mr. Moyse such as 

banking passwords and other private information.  West Face is also willing to produce 

to the ISS a USB drive containing documents created, modified or accessed by Mr. 

Moyse that can be retrieved from his West Face computer or West Face's computer 

servers, so that the ISS may determine whether they contain any information relating to 

WIND, the AWS-3 auction, or Callidus.   

 For the purposes of this motion, more important than the work Mr. Moyse did do 63.

while at West Face is the work he did not do.  Mr. Moyse did not work on anything 

related to WIND (which was subject to a confidentiality wall as described above), the 

AWS-3 auction, or Callidus.  Indeed, as described below, the AWS-3 auction was not 

even commenced until January 2015, some five months after Mr. Moyse was placed on 

indefinite leave. 

16  Copies of the pages from Mr. Moyse's notebook are attached as Exhibit "16".  West Face 
confidential information in the notebook has been redacted, none of which relates to WIND, the 
AWS-3 auction, or Calllidus. 
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The Preservation of Mr. Moyse's Records 

 Catalyst ultimately commenced this action on June 25, 2014.  Immediately upon 64.

commencing the action, Catalyst brought a motion seeking to enforce the restrictive 

covenants in Mr. Moyse's contract, including the non-competition provision and the 

confidentiality provision. 

  Under the terms of the July 16 Consent Order, Mr. Moyse was placed on 65.

indefinite leave and was denied all access to West Face's facilities. His computer 

access was terminated and his physical access cards were taken back from him on July 

16, 2014. His work station was not re-assigned to any other person.  Based on my 

discussions with West Face personnel, since July 16, no one at West Face has had any 

communications with Mr. Moyse, other than in respect of human resources matters and 

in response to personal trading approvals sought by Mr. Moyse from West Face's 

compliance department.  I also understand that non-material emails were sent to Mr. 

Moyse's West Face email address, to which Mr. Moyse no longer had access, as part of 

mass emails to West Face employees or subsets thereof (for example, emails regarding 

fire drills, compliance training, daily market updates sent by West Face summer intern 

Alex Goston, the office holiday party, etc.) 

 Mr. Moyse and West Face also consented to an order to preserve and maintain 66.

all records in their possession, power or control, whether electronic or otherwise, that 

relate to Catalyst, and/or relate to their activities since March 27, 2014, and/or that 

relate to any of the other matters raised in this action, except as otherwise agreed to by 

Catalyst.  Mr. Moyse agreed to turn over his personal computer and electronic devices 
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to his legal counsel so that a professional forensic firm agreed by the parties could 

create images of the data stored on the devices.  The images were to be held in trust by 

Mr. Moyse's counsel pending the outcome of the interlocutory motion. 

 Given the allegations regarding breach of confidence made on the motion, the 67.

court file in the matter was also sealed (at Catalyst's request) pending the outcome of 

the interlocutory relief motion.  

Mr. Moyse Played No Role in WIND Negotiations While at West Face 

 At the time that Mr. Moyse joined West Face, West Face was in fact beginning to 68.

explore a joint bid for WIND with a potential strategic partner.  I am informed by West 

Face Partner Peter Fraser and believe that West Face made initial contact with this 

potential strategic partner through a pre-existing relationship with a board member of 

that company. West Face pursued this option throughout the three and a half weeks 

that Mr. Moyse was working at West Face, without any input from or discussion with Mr. 

Moyse.   

 Negotiations with this company continued through to July 18, 2014, two days 69.

after Mr. Moyse stopped working for West Face.  On that day, the company advised 

West Face that it was withdrawing from the transaction for a number of reasons, 

including regulatory concerns, differences of opinion on the proposed business plan, 

timing of the transaction, and lack of board support.  This demonstrated again the 

challenging regulatory environment in which the WIND negotiations were occurring. 
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 In summary, during the time Mr. Moyse was at West Face, we had pursued what 70.

turned out to be a dead end, and we were no closer to a WIND transaction than when 

he joined the firm.  Even so, and as described above, Mr. Moyse had no involvement in 

this or any other aspect of the potential WIND transaction as pursued by West Face. 

Catalyst Wins the Right to Negotiate Exclusively with VimpelCom 

 At this time, West Face explored alternative financing options, including by 71.

reviving its former discussions with the Tennenbaum Syndicate, as well as discussions 

with other potential partners.  As described above, West Face's discussions with 

Tennenbaum had pre-dated Mr. Moyse's employment at West Face. Before discussions 

with Tennenbaum could advance however, on July 23, 2014 (a week after Mr. Moyse 

went on leave), I learned from Mr. Boland that VimpelCom had granted another bidder 

an exclusive negotiating period to conclude a binding agreement for the acquisition of 

WIND.  Mr. Riley has now disclosed in paragraph 44 of his February 18, 2015 Affidavit 

that Catalyst was the other bidder in question.  This period of exclusivity was extended 

several times, ultimately to August 18, 2014. 

 During the period of exclusivity, VimpelCom was forbidden to, and in fact did not, 72.

negotiate with West Face.  While we continued to work on refining our proposal, we 

could not receive any feedback from VimpelCom or its advisors nor could we receive 

any further information from WIND management as to whether our proposals would be 

satisfactory to VimpelCom.  We had no insight into the status of Catalyst's negotiations 

and no ability to influence the outcome of these negotiations. 

485



 Ultimately, and despite having the benefit of an exclusive negotiating period, 73.

Catalyst was not able to conclude a deal with VimpelCom.  Catalyst's period of 

exclusivity expired on August 18, 2014.  Based on paragraph 45 of Mr. Riley's February 

18, 2015 Affidavit, I understand that an inability to address VimpelCom's regulatory 

concerns of the kind I have already discussed, and which were widely known to all 

bidders from late 2013, was the reason Catalyst was unable to proceed.  As described 

above, the wireless industry is a heavily regulated one in which Industry Canada 

exercises significant regulatory discretion.  As will be described below, West Face and 

its fellow syndicate members were able to develop a structure that materially reduced or 

eliminated the regulatory risk to VimpelCom.  Mr. Moyse had nothing to do with the 

development of this structure or how it was implemented.  As noted above, he had been 

on indefinite leave from West Face since July 16, 2014.  Further, and also as described 

above, West Face had the pieces of what ultimately became the winning bid long before 

Mr. Moyse began working at West Face on June 23, 2014. 

 On February 20, 2015, West Face's counsel Jeff Mitchell (of Dentons) wrote to 74.

Catalyst's counsel requesting that Catalyst produce the documentation substantiating 

Mr. Riley's assertion at paragraph 46 of his Affidavit that Catalyst and VimpelCom had 

been able to negotiate the terms of the potential sale of WIND to Catalyst subject to one 

exception.  Mr. Mitchell reiterated this request in an email and letter sent February 26, 

2015.  That day, Catalyst counsel Andrew Winton (of Lax O’Sullivan) communicated 

Catalyst's refusal to produce the documents relating to its negotiations with VimpelCom 
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on the basis that such documents are not relevant to Catalyst's motion.  Mr. Mitchell 

responded to Mr. Winton's letter on February 27, 2015.17 

New Investor Syndicate Reaches Agreement to Acquire WIND 

 By early August 2014, Tennenbaum, West Face and LG Capital Investors 75.

(collectively, the "New Syndicate") began work on a proposal that would avoid the need 

for regulatory approval prior to the full exit of VimpelCom by leaving AAL in place as the 

majority owner of the voting shares of WIND, with the New Syndicate providing a 

majority of the financing to buy out VimpelCom.  The New Syndicate would take non-

voting shares and thereby largely assume the regulatory risk itself.  WIND's existing 

third party debt would be refinanced by another investment firm with which 

Tennenbaum had a relationship. 

 The risk of this approach to the new investors was that AAL would have full 76.

voting control of WIND until regulatory approval was obtained, despite only contributing 

approximately 25% of the equity funding for the transaction.  While AAL would commit 

to support a post-closing reorganization that would allow the New Syndicate members 

to acquire their proportionate shares of the voting interests in WIND, the reorganization 

would require regulatory approval.  If that approval was denied, the members of the 

New Syndicate would have been required to remain in a non-voting equity position.   

 The advantage of this two-stage approach was to meet VimpelCom's need for a 77.

transaction that carried no regulatory risk to VimpelCom and that permitted VimpelCom 

17  Copies of these pieces of correspondence are attached as Exhibits “17”, “18”, “19” and “20”. 
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to receive its consideration immediately upon signing of the purchase agreement, rather 

than waiting until after regulatory approval had been obtained.  These advantages were 

only possible with the participation of AAL.  West Face's relationships with AAL and Mr. 

Lacavera went back to at least November 2009, and had been more recently rekindled 

through my conversation with Mr. Lacavera on November 4, 2013, not from anything 

Mr. Moyse did or said.  The New Syndicate submitted this proposal to VimpelCom on 

August 7, 2014, though we learned at that time that VimpelCom would not consider the 

proposal while it was engaged in exclusive negotiations. 

 However, also on August 7, 2014, AAL advised the New Syndicate that it had 78.

entered into a support agreement with VimpelCom and was required to cease 

discussions with the New Syndicate.18  The deal remained in Catalyst's hands at that 

time, and we believed that our chances of proceeding with the transaction were 

essentially nil. 

 The exclusivity period expired on August 18, 2014, and the New Syndicate 79.

moved quickly to get a deal done.  On August 21, 2014, VimpelCom agreed with West 

Face that it would not enter into another exclusivity arrangement with any party until 

August 25, 2014.  West Face's understanding was that the New Syndicate needed to 

present an acceptable deal structure by that time if it wanted to be considered for 

exclusive negotiations on that date. 

 On August 23, 2014, West Face's counsel delivered a revised proposal on behalf 80.

of the New Syndicate that addressed certain concerns raised by VimpelCom with the 

18  A copy of Mr. Lacavera's email to this effect is attached as Exhibit "21".   
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transaction structure in the New Syndicate's proposal from August 7, 2014.  On 

August 25, 2014, West Face's counsel delivered to VimpelCom's counsel an executed 

conditional financing commitment letter on behalf of the New Syndicate, AAL and two 

other investors who would be co-investing with AAL.19  VimpelCom thereafter granted 

exclusive negotiating rights to the New Syndicate, and further negotiations continued.  

In particular, VimpelCom remained concerned that, notwithstanding the proposed two-

stage transaction, Industry Canada would take the position that approval was required 

for the first stage.  To alleviate VimpelCom's concerns, the New Syndicate gave a 

representation that no regulatory approval was required to close the first phase of the 

transaction (whereby VimpelCom would be paid), and also agreed to indemnify 

VimpelCom in the event this representation was wrong.  Ultimately a definitive purchase 

agreement was signed and the transaction closed on September 16, 2014.20   

Events Subsequent to the July 16 Consent Order 

 The interlocutory motion was ultimately heard on October 27, 2014 by Mr. Justice 81.

Lederer.  The court issued its decision on November 10, 2014 (the "November 

Decision"), granting an interlocutory injunction enjoining Mr. Moyse from disclosing any 

confidential information belonging to Catalyst, or competing with Catalyst until 

December 22, 2014 (being the date six months after he left employment with Catalyst), 

and directing the ISS to review the image of Mr. Moyse's personal electronic devices.  

19  A copy of this letter is attached as Exhibit "22".   
20  A copy of a press release announcing the deal is attached as Exhibit "23". 

489



 Following the November Decision, the parties negotiated and agreed to a 82.

protocol pursuant to which Mr. Moyse's forensic images were to be reviewed by the ISS.  

The protocol was signed by the parties on or about December 12, 2014 (the "ISS 

Protocol").21   

 As indicated in the ISS Protocol, West Face was not involved in the process 83.

leading up to the preparation of the ISS report.  The only time that West Face was to 

become involved was if the ISS found in its report that Catalyst's confidential information 

was transferred to West Face, in which case West Face was entitled to disclosure of 

that portion of the report, and was entitled to seek further orders from the court for 

further productions of the report. 

 The ISS Protocol contemplated that a draft report would be prepared by the ISS, 84.

for comment by Mr. Moyse.  Before receiving even a draft report from the ISS, on 

January 13, 2015, Catalyst served the original Notice of Motion for this motion.  At that 

time, the motion was based on the number of "hits" resulting from the very general 

search terms that Catalyst had put forward.   

 On February 6, 2015, we received a copy of Catalyst's Amended Notice of 85.

Motion in which it alleges that Mr. Moyse has acted in contempt of the July 16 Consent 

Order.  West Face had no involvement in the imaging of Mr. Moyse's hard drive or his 

use of his home and personal devices, and until reading the allegations contained in 

Catalyst's Amended Notice of Motion, had no information or knowledge of the 

assertions being made against him. 

21  A copy of the ISS Protocol is attached as Exhibit "24". 
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 On February 10, 2015, after it had served its motion materials, Catalyst's counsel 86.

provided a redacted version of the draft ISS report to our counsel.  It appears from the 

draft ISS report that Catalyst's assertion that there were an "unexplainably large number 

of 'hits'" referenced in its Amended Notice of Motion and stated as the basis for the 

claim of misuse of confidential information is not accurate.  In fact, it appears from the 

ISS report that the ISS advised Catalyst as early as December 16, 2014 that the ISS 

was concerned that Catalyst's list of proposed search terms "might generate an 

excessively large number of 'hits'", because the keywords were insufficiently distinctive 

and as such might return large volumes of irrelevant or duplicative data.22  

 The final ISS report was issued on February 17, 2015.23  The ISS reviewed Mr. 87.

Moyse's hard drive, his smartphone and his iPad.  The ISS found no evidence that Mr. 

Moyse had provided any of Catalyst's confidential information to West Face concerning 

WIND, the AWS-3 auction, or Callidus.  The only evidence that the ISS found that Mr. 

Moyse had provided any kind of "confidential information" to West Face was an email in 

which Mr. Moyse provided West Face with his Catalyst employment contract, referred to 

in paragraph 42 of the ISS report.  The ISS report also acknowledged at paragraph 43 

that Mr. Moyse had previously sworn that he sent an email to West Face on March 27, 

2014 (referred to above).  Both of these transmissions occurred before Mr. Moyse was 

employed by West Face, were disclosed on the prior injunction motion, and they do not 

include any information about WIND, the AWS-3 auction or Callidus. 

22  A copy of the redacted version of the draft ISS report is attached as Exhibit “25”. 
23  A copy of the final ISS report is attached as Exhibit “26”. 
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No Access to or Misuse of Catalyst Confidential Information in Spectrum Auction 

 In or around January 2014, Industry Canada announced that it would hold the 88.

AWS-3 auction in 2015.  In December 2014, WIND announced that it planned to bid in 

the AWS-3 auction, and in addition would consider the purchase of spectrum from other 

companies that had excess capacity.  

 Industry Canada indicated that a significant portion of the spectrum put up for 89.

auction would be reserved for smaller wireless providers, such as WIND, rather than the 

existing major wireless providers (Rogers, Bell and Telus).  As such, the AWS-3 auction 

represented a significant opportunity for WIND to increase its presence in the Canadian 

marketplace, and missing this opportunity would have caused an unrecoverable loss in 

competitive position.   

 On February 5, 2015, Industry Canada released the initial list of qualified bidders 90.

that had provided the $65 million entry deposit for the AWS-3 auction. The qualified 

bidders were as follows: 

(a) Bell Mobility Inc.; 

(b) Bragg Communications Inc.; 

(c) Mobilicity;24 

(d) MTS Inc.; 

24  While Catalyst is a creditor of Mobilicity, it cannot and does not control or otherwise make 
management decisions for Mobilicity.  In fact, a recent endorsement in Mobilicity’s CCAA 
proceedings explicitly notes that Catalyst’s counsel expressed concern about being excluded 
from the process that led to additional debtor-in-possession financing by Mobilicity’s ad hoc group 
of lenders – a group that excludes Catalyst.  A copy of this endorsement is attached as Exhibit 
“27”. 

492



(e) Rogers Communications Partnership; 

(f) Saskatchewan Telecom; 

(g) TBay Tel; 

(h) Telus; and  

(i) WIND Mobile. 

 In the result, it has been reported that WIND was the only bidder for spectrum set 91.

aside for new entrants in Ontario, Alberta, and British Columbia, and was able to obtain 

this AWS-3 spectrum for the reserve price set by Industry Canada.  Any Catalyst 

strategy or confidential information therefore could not have been relevant since WIND 

apparently did not, in the result, have to compete with any other bidder.25 

 Neither West Face nor any of its Partners or employees have accessed or used 92.

any confidential Catalyst information in relation to WIND's participation in the AWS-3 

auction.  The draft AWS-3 auction rules, which were necessary for developing an 

auction strategy, were only released on July 28, 2014.  The final rules were released on 

December 18, 2014, and the auction itself commenced in January 2015.  Mr. Moyse 

tendered his resignation to Catalyst on May 16, 2014, and was placed on indefinite 

leave with no business contact with anyone at West Face on July 16, 2014.  Therefore 

he was not at either Catalyst or West Face when the draft rules came out, let alone 

many months later when the final rules were released and the auction began. 

25  A copy of the results of the AWS-3 auction from Industry Canada’s website, and an article from 
the Globe and Mail reporting on these results, are attached as Exhibits “28” and “29” respectively.   
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 Moreover, during the brief period that he worked in West Face's offices, Mr. 93.

Moyse had no involvement in the AWS-3 auction for the very simple reason that West 

Face did not yet own any interest in WIND. There was no point in developing a strategy 

for the spectrum auction until the WIND acquisition was complete, which did not happen 

until months after Mr. Moyse's departure on paid leave.  

Harm to West Face From Injunctive Relief Sought 

 Catalyst seeks an injunction prohibiting West Face, or any entity related to West 94.

Face, from participating in the "management and/or strategic direction" of WIND, 

including specifically with respect to the AWS-3 auction.  This relief would harm both 

West Face and WIND. 

 As the largest investor in WIND, West Face offers strategic advice and direction 95.

to WIND.  In addition, West Face designates two of the ten seats on the board of 

directors of WIND.  Greg Boland, West Face's CEO, currently sits on the board. West 

Face's other nominee is Peter Rhamey, a telecommunications consultant.  As the 

appointee of two board members and the single largest shareholder, West Face plays 

an important role in WIND's governance and strategic direction. 

 To use the words of Catalyst's Mr. Riley in paragraph 4 of his Affidavit filed in 96.

Mobilicity's CCAA proceedings, the AWS-3 auction was a "unique, one-time, extremely 

valuable opportunity".26  Given the limited opportunities to participate in a Canadian 

26  A copy of this Affidavit is attached as Exhibit “30”. 
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spectrum auction, enjoining West Face from providing strategic direction to WIND could 

interfere with WIND's ability to compete in the Canadian wireless industry. 

 The unique opportunity presented by the AWS-3 auction means that interfering 97.

with West Face's participation poses a particularly imminent threat to WIND.  WIND 

cannot effectively build and improve its business without additional spectrum.  

Moreover, anything that weakens WIND will strengthen its competitors, irrevocably 

interfering with the dynamics of future competition.  Industry Canada's has emphasized 

the need for a fourth wireless service provider to compete in Canada, and WIND is 

currently the leading national contender for that role.27  If WIND's ability to participate in 

a spectrum auction were interfered with, it could irreparably harm WIND's ability to fulfil 

that role.  

 West Face will be damaged immeasurably by being enjoined from managing a 98.

company into which we have invested a significant amount of the capital from our 

investment funds.  In the case of WIND, West Face is not a passive investor. A 

significant amount of the value that West Face provides in respect of this particular 

investment is its active consultation in respect of the strategic decisions to be made by 

WIND.  Granting the requested injunction could impair West Face's ability to deliver this 

value to the third party investors that have invested funds in the investment vehicles 

managed by West Face. 

27  A screen-shot of Industry Canada’s “Canada Wireless Policy” webpage emphasizing “more 
choice” for Canadian wireless services is attached as Exhibit "31". 
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 Mr. Riley alleges at paragraph 90 of his February 18, 2015 Affidavit that 99.

Catalyst's contingent interest in WIND must be protected from West Face.  West Face 

denies any such contingent interest.  In any event, even assuming that Catalyst had a 

contingent interest, both parties' interests would be aligned – West Face wants to 

maximize WIND's value in the same way that Catalyst claims to want to do. 

Callidus Capital Corporation 

 Callidus is a publicly traded company.  It went public in April 2014 following an 100.

initial public offering.  Catalyst (directly and/or through funds managed by Catalyst) 

owns approximately 59.5% of Callidus' outstanding common shares.28  Until its IPO, 

Callidus' loan book had been 100% funded by Catalyst through a participating 

debenture.29 

 Callidus is a niche lender to distressed, and typically private, borrowers.  It 101.

advertises itself as a "specialty debt fund that provides capital on a bridge basis to meet 

the financing requirements of companies that cannot access traditional lending 

sources".30   

 According to its IPO prospectus, Callidus' loans are "generally structured as 102.

demand, first lien (senior secured) facilities, on a fully collateralized basis",31 and 

28  A copy of a Callidus press release dated December 23, 2014 disclosing Catalyst’s interest in 
Callidus is attached as Exhibit “32”.   

29  This information is set out on page 5 of Callidus’ IPO prospectus dated April 15, 2014 (the “IPO 
Prospectus”), a copy of which is attached as Exhibit “33”.  IPO Prospectus, p. 5. 

30  A copy of the “About Callidus” page of Callidus’ public website is attached as Exhibit “34”. 
31  IPO Prospectus, p. 1. 
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generally range in size from $5 to $50 million (with its largest loan commitment being 

approximately $75 million).32 Unlike conventional lenders, however, Callidus' credit 

facilities have few, if any, financial covenants.  In that regard, Callidus' IPO prospectus 

provided that Callidus' loans have "limited or no covenants",33 and virtually every one of 

Callidus' press releases in 2014 contained the following passage: 

[Callidus] specializes in innovative and creative financing 
solutions for companies that are unable to obtain 
adequate financing from conventional lending 
institutions.  Unlike conventional lending institutions who 
demand a long list of covenants and make credit-decisions 
based on cash flow and projections, Callidus credit 
facilities have few, if any, covenants and are based on the 
value of the company's assets, its enterprise value and 
borrowing needs.34  (emphases added) 

 Based on Callidus' public disclosure, West Face understood that the typical 103.

Callidus borrower had limited to no access to capital markets or traditional lending 

institutions.  West Face understood this to be the reason why Callidus has been able to 

lend at gross yields of approximately 20%.35  Historically, based on my experience, 

loans to such risky borrowers at such high rates of interest suffer a relatively high rate of 

default and, sometimes, impairment of principal. 

32  IPO Prospectus, p. 2. 
33  IPO Prospectus, p. 1. 
34  See, for example, Callidus’ press releases dated May 14, August 14, November 6, November 24, 

and December 23, 2014, copies of which are attached as Exhibits “35” to “39”. 
35  See, for example, IPO Prospectus, pp. 1, 4, 21, 24, 28. 
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The Questionable Premium Trading Value of Callidus' Shares 

 For its April 2014 IPO, Callidus offered its shares to the public at a price of 104.

$14.00 per share.  At that time, Callidus' shares began trading on the Toronto Stock 

Exchange. 

 Almost immediately after its IPO, Callidus' shares began to rise in market value 105.

and, by the Fall of 2014, were trading at a significant premium to their IPO price.  Even 

more significantly, Callidus' shares were trading at a substantial premium to their book 

value based on the assets and liabilities reported in Callidus' financial statements.  For 

example, as at September 30, 2014, Callidus' share price was $22.  As at that date, 

Callidus' most recently released financial statements36 reported shareholders' equity (a 

common measure of book value) of $381 million and 48.69 million shares outstanding, 

resulting in a book value of $7.83 per share.  The quoted share price of $21.65 

therefore represented a ratio between market price and book value, or P/B multiple, of 

2.81.   

 In other words, Callidus' shares were trading at more than twice their value if one 106.

were simply to take the book value disclosed in Callidus' financial statements.  It 

appeared to me that this gap between book value and market value meant that the 

market perceived intangible value in Callidus' continuing ability to generate high yield 

loans that would not default.  It therefore made sense to examine whether publicly-

available information was consistent with Callidus being able to do so. 

36  Being Callidus’ second quarter financial statements for the three and six months ended June 30, 
2014 and June 30, 2013, which are attached as Exhibit “40”. 

498



 Throughout 2014, Callidus disclosed tremendous growth in its loan portfolio.  For 107.

example:  

(a) on May 14, 2014, Callidus disclosed in a press release that, as at May 8, 

2014, it had: (i) gross loans receivable of $480 million, with an aggregate 

committed amount of $588 million; and (ii) 22 loan commitments, with an 

average loan amount funded of $21 million.  In the same press release, 

Callidus also disclosed that in the first quarter of 2014 (ended March 31, 

2014), it had gross yields (i.e., interest rate received before accounting for 

any losses) of 20.4% and an Adjusted EBITDA37 margin of 79%;38 

(b) on August 14, 2014, Callidus disclosed in a press release that, as at 

August 13, 2014, it had: (i) gross loans receivable of $605 million, with an 

aggregate committed amount of $755 million; and (ii) 26 loan 

commitments, with an average loan amount funded of $23 million.  In the 

same press release, Callidus also disclosed that in the second quarter of 

2014 (ended June 30, 2014), it had gross yields of 20.8%, and an 

Adjusted EBITDA margin of 79.4%;39  

(c) on November 6, 2014, Callidus disclosed in a press release that as at 

November 4, 2014, it had: (i) gross loans receivable of $684 million, with 

an aggregate committed amount of $856 million; and (ii) 30 loan 

commitments, with an average loan amount funded of $23 million.  In the 

same press release, Callidus also disclosed that in the third quarter of 

2014 (ended September 30, 2014), it had gross yields of 20.0%, and an 

Adjusted EBITDA margin of 80.4%;40 and 

37  Earnings Before Interest, Taxes, Depreciation and Amortization, a common measure of cash 
flow. 

38  See Callidus’ press release dated May 14, 2014, a copy of which is attached as Exhibit “35”. 
39  See Callidus’ press release dated August 14, 2014, a copy of which is attached as Exhibit “36”. 
40  See Callidus’ press release dated November 6, 2014, a copy of which is attached as Exhibit “37”. 

499



(d) On February 17, 2015, Callidus disclosed in a press release that as at 

January 31, 2015, it had gross loans receivable of $893 million, with an 

aggregate committed amount of $1.1 billion.  In contrast to previous press 

releases, Callidus did not provide an update on its number of loan 

commitments, average loan amount, gross yields or Adjusted EBITDA 

margin.41 

 To put the growth of Callidus' loan book even more starkly, Callidus stated in a 108.

press release that as of December 31, 2013 it had $381 million of gross loans 

receivables.42  A little over one year later, as of January 31, 2015, Callidus has claimed 

that its gross loan commitments totalled $1.1 billion, with $893 million advanced and 

outstanding.43  This represents an increase of $512 million (134%) from December 31, 

2013.   

 Looking further back, both Callidus' gross loans receivables and EBITDA had 109.

more than quadrupled since 2011, based on statements made in its public disclosure.44  

Yet Callidus had disclosed gross yields averaging more than 20% throughout this 

tremendous growth period.   

 In addition to these objective performance metrics, Callidus claimed in its IPO 110.

prospectus not to have "realized losses on principal on Callidus-originated loans".45  

Callidus went even further in its November 24, 2014 press release, in which it stated 

41  See Callidus press release dated February 17, 2015, a copy of which is attached as Exhibit “41”. 
42  See Callidus’ press release dated November 24, 2014, a copy of which is attached as Exhibit 

“38”. 
43  See Callidus press release dated February 17, 2015, a copy of which is attached as Exhibit “41”. 
44  In 2011, Callidus’ gross loans receivable were approximately $154 million and its EBITDA was 

approximately $14.7 million.  See IPO Prospectus, p. 37.   
45  IPO Prospectus, p. 1. 
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that "no loans in Callidus' loan portfolio are non-performing and there have been no 

realized loan losses” over the period from December 31, 2013 to November 24, 2014.46  

Similarly, in a conference call with investors on November 7, 2014 regarding Callidus' 

third quarter results, Mr. Glassman, Callidus' Executive Chairman and CEO, stated: 

So IFRS is a bit annoying.  Technically, under IFRS, you 
have to allocate the [loan loss] provision on a loan-by-loan 
basis.  So – and I think we went through this in the IPO, but 
just to remind people, we set up a separate watch list, which 
is the stuff that although performing – because we don't 
have a single loan in the portfolio that's not performing, 
and just to remind again everybody, performing means 
current in interest and all obligations – so we don't have 
a single loan in our book that is nonperforming…47 
(emphasis added) 

 In other words, Callidus claimed that it was rapidly adding extremely high-yield 111.

loans without suffering any defaults, or indeed any non-performance.  Based on my 

experience with high-yield borrowers, Callidus' disclosure seemed too good to be true, 

and attracted our attention for a deeper review of Callidus (and in fact, as set out below, 

this was our view even before Mr. Glassman made the above-quoted statements). 

 As at November 25, 2014, Callidus' shares were trading at $21.60 per share, yet 112.

the average analyst target price for Callidus' shares was $28.89 per share, and 7 out of 

7 analysts following Callidus recommended buying Callidus shares.  Moreover, these 

same analysts predicted earnings-per-share ("EPS") growth of 100% through 2016.48 

Based on our review of Callidus' publicly disclosed financial information as summarized 

46  A copy of Callidus' November 24, 2014 press release is attached as Exhibit "38".   
47  A copy of the transcript from Callidus' November 7, 2014 call with investors is attached as Exhibit 

"42". 
48  Screen-shots from Bloomberg showing analysts’ target price and predictions of Callidus’ growth 

are attached as Exhibit “43”. 
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above, we believed that the investing community was excessively optimistic and this 

created an investment opportunity for West Face that was worth investigating further. 

The Impetus Behind West Face's Research into Callidus 

 West Face had been monitoring Callidus' trading since its IPO.  By September 113.

2014, West Face's view was that the valuation at which the company was trading 

appeared to be exceedingly optimistic.  Indeed, Callidus' trading multiples49 appeared to 

be much higher than those of what West Face viewed as Callidus' most highly 

comparable businesses – even those businesses with stronger origination channels, 

higher levels of portfolio diversification, longer portfolio durations, and lower risk of 

material loan impairments than Callidus.50  Moreover, these comparable businesses 

generally provide investors with attractive dividend yields, whereas Callidus had publicly 

disclosed its intention to not declare or pay dividends in the foreseeable future.51 

 While Callidus had consistently disclosed successful objective performance 114.

measures of its loan portfolio (such as the tremendous growth of its gross loans 

receivable, consistently high gross yields and Adjusted EBITDA, etc.), a review of 

Callidus' public disclosure (including its IPO prospectus) provided limited information 

about the actual composition of Callidus' loan portfolio.   

49  For example, the P/B multiple discussed above. 
50  In West Face’s view, the most closely comparable companies to Callidus are U.S. business 

development companies, such as American Capital, Apollo Investment Corporation, and Ares 
Capital Corporation.  In some ways, Callidus may also be compared to specialty finance 
companies such as Accord Financial, Carfinco, and Chesswood Group Limited. 

51  IPO Prospectus, at pp. 56.  
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 For example, readers of Callidus' public disclosure had little information about the 115.

identities of Callidus' borrowers or the terms of the loans extended by Callidus.  Callidus 

also did not report on the performance of individual borrowers, the degree to which the 

loan book or specific loans were over-collateralized by assets, or whether interest 

service payments were being met out of cash flow or by added funding draws under the 

Callidus facilities.  Furthermore, because Callidus' loans have limited to no financial 

covenants, the quality of the assets against which Callidus' loans are secured is crucial 

to the strength of their loan book.  By calling itself an "asset-based lender", Callidus was 

essentially representing that its loans were collateralized by its borrowers' most liquid 

assets (for example, accounts receivable and inventory).52  However, there was also 

little disclosure about exactly what collateral was backing Callidus' loans.   

 As a result of this dearth of information, investors had very little information on 116.

which to base an assessment of the risks associated with Callidus' business or loan 

portfolio.  To put Callidus' lack of disclosure in perspective, U.S. business development 

companies ("BDCs") (arguably Callidus' closest comparables) typically disclose, on a 

quarterly basis and for each of their loans outstanding: the name and industry of the 

borrower, interest rate, maturity date, book value, and estimated fair value of the 

investment.53   

52  See Callidus’ IPO Prospectus, p. 31. 
53  Samples of U.S. BDC disclosures are attached as Exhibit "44" and “45”. 
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 For these reasons, West Face questioned the premium trading value of Callidus' 117.

shares following the IPO.  West Face decided to investigate why Callidus' shares were 

trading at such a premium and, more importantly, whether this premium was justified.   

 West Face believed that a detailed review of Callidus' business might illuminate 118.

whether its shares warranted such a high valuation by market analysts and in the public 

trading markets. That said, based on its experience in the industry, West Face was 

skeptical that this premium was warranted.  Accordingly, another Partner at West Face, 

Peter Fraser, a Co-Chief Investment Officer of West Face along with our CEO Greg 

Boland, made the decision in October 2014 to begin short selling Callidus' shares on the 

basis of his (and West Face's) belief that Callidus' share price would decline due to 

what we perceived as its excessive valuation. After deciding to take a short position in 

Callidus, West Face pursued more detailed research into Callidus in order to determine 

whether to increase or reduce its short position.  To be clear, the research was 

commenced and performed solely for investment purposes based on what we perceived 

to be unsustainable claims about tremendous high-yield loans growth without any 

material losses.  West Face has previously done this kind of research on many potential 

investment targets. 

 West Face's first step in its research was to try to understand as much as 119.

possible of the specific composition of Callidus' loan book through public sources of 

information.  More precisely, West Face sought to learn, through publicly available 

resources: 

(a) who were the borrowers to whom Callidus had extended credit?  
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(b) what were the typical terms on which Callidus was lending (for example, 

commitment size, term to maturity, interest rates, covenants, etc.)?  

(c) what collateral was backing the Callidus loans? 

(d) how were the businesses of the borrowers performing, and specifically, 

were there any signs of problems or non-performance amongst these 

borrowers? and 

(e) were the loans rolling off at their stated initial maturity dates, or rolling over 

at the same or different rates of interest? 

 I was the Partner at West Face tasked with primary responsibility over West 120.

Face's research into Callidus, the conclusions of which are summarized in a PowerPoint 

document (the "Callidus Analysis").54  All of the analysis in the Callidus Analysis is 

based on facts that West Face obtained from publicly available information. 

West Face's Research into Callidus 

 Callidus' IPO prospectus served as the starting point for West Face's research.  121.

The prospectus stated that, as at December 31, 2013, Callidus' loan book consisted of 

19 loans.  The prospectus summarized these loans in a chart showing the industry of 

the borrower, the origination date of the loan, the amount of the facility, and the amount 

drawn on that facility.  Notably, this chart did not indicate the names of Callidus' end 

borrowers – instead it simply referred to them as "Company A", "Company B", etc.55   

54  A copy of the Callidus Analysis is attached as Exhibit "46".   
55  A copy of this chart is attached as Exhibit "47". 
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 We then resorted to other public sources of information to determine whether we 122.

could identify Callidus' end borrowers, and whether we could match those borrowers to 

the loans disclosed by Callidus in the IPO prospectus.  While some of our research 

tools were proprietary and confidential to West Face, they all relied on public sources of 

information.  Some were as simple as Google and Bloomberg. Others included 

searches of government records, public websites and promotional materials.  The 

precise sources searched are as follows: 

(a) the website of the Office of the Superintendent of Bankruptcy Canada, and 

in particular the CCAA records list (a list of all companies that have been 

granted protection under the CCAA since September 18, 2009);56  

(b) websites of major Canadian and U.S. law firms who represented Callidus 

or one of its borrowers in a transaction and mentioned a transaction 

involving Callidus by name; 

(c) websites of various accounting and advisory firms who typically serve as 

monitors or trustees in bankruptcy; 

(d) the case dockets of ongoing bankruptcy proceedings; and 

(e) public registries of security interest registrations maintained by various 

government agencies in Canada and the United States. 

 West Face's research methodology was based on its own internal methods, but 123.

none of it was based on confidential information of Callidus or anyone else. 

 As a result of our extensive research, we believe that we have been able to 124.

identify a total of 40 end borrowers of loans made by Callidus, 14 of which we 

56  <http://www.ic.gc.ca/eic/site/bsf-osb.nsf/eng/h_br02281.html>. 

506



understand are still outstanding, and nine of which we believe match the loans 

disclosed by Callidus in its IPO prospectus.  I have summarized West Face's research, 

and in particular the public sources of information about Callidus' loans, in Appendix "B".  

 As one can see from the Appendix, while West Face identified 40 suspected 125.

loans made by Callidus, we have only very limited information with respect to most of 

these loans.  Indeed, for many of the loans, West Face's knowledge is limited to the 

name of the borrower only and the existence of some type of security agreement or 

interest (there are also likely dozens of loans that West Face was not able to identify). 

 On the other hand, for a few of the loans identified by West Face, West Face was 126.

able to obtain more detailed information.  Of these, six were of particular interest: those 

being the loans to Xchange Technology, Arthon Industries, Leader Energy, North 

American Tungsten, Esco Marine, and Deepak International.  Notwithstanding Callidus' 

representations that it had yet to suffer a loss of principal and that, in November 2014, 

none of its loans were non-performing, West Face found public information about these 

loans that raises significant concerns about the ability of the borrowers to ultimately 

repay their debts to Callidus.   

 The circumstances surrounding each of these six loans are set out in Appendix 127.

"C" of my Affidavit.  In brief, however, these loans appear to be non-performing and/or 

insufficiently collateralized, and it appears very unlikely that they will be repaid in full.  In 

aggregate, these six loans comprise 17.7% of Callidus' loan book as at February 11, 

2015, and West Face estimates that, as of that date, Callidus could have had an 

impairment on these loans of up to $70 million, and definitely greater than zero. 
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 Finally, West Face's research into Callidus had nothing to do with Mr. Moyse.  As 128.

the Partner responsible for our Callidus research, I had no communications of any kind 

with Mr. Moyse about Callidus, and to the best of my knowledge, neither did anyone 

else at West Face.  I am informed by Andrew Carlson of Davies Ward Phillips & 

Vineberg LLP, counsel to West Face, and believe that a search for the term "Callidus" in 

any of the over 1,000 emails sent or received by Mr. Moyse at his West Face email 

address retrieved only one email message.57  As one can see, this email was sent by 

Alex Goston, a summer intern at West Face, to a number of individuals at West Face, 

including Mr. Moyse, on the day Mr. Moyse ceased working at West Face (July 16, 

2014), and the only reference to Callidus in that email was public information about 

Callidus' market capitalization and stock price movement.  The only reason why Callidus 

happened to be referenced in Mr. Goston's email is because, as part of his 

responsibilities as West Face's summer intern, Mr. Goston was tasked with sending out 

a daily email summarizing daily financial market news, including the top and bottom five 

performing North American stocks (in terms of price movement).  Callidus happened to 

be one of the best performing stocks on that day.  

Unsealing of Court File and Attacks on West Face and its Principals 

 As part of the July 16, 2014 Consent Order, the court file in this matter was 129.

ordered to be sealed until the conclusion of the injunction application.  In fact, to the 

best of my knowledge the court file remained sealed following the conclusion of the 

injunction application on November 10, 2014.  West Face never took any steps to 

57  A copy of this email is attached as Exhibit "48".   
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unseal the court file.  However, I am informed by Ben Iscoe of Dentons, counsel to West 

Face, and believe that the index to the court file indicates that the court file was 

subsequently unsealed in January 2015, with reference to a Mr. Andrew Winton.  Mr. 

Winton is one of Catalyst's external lawyers.58 

 Soon after the unsealing of the court file, a series of newspaper articles began to 130.

appear in the National Post and the Globe and Mail quoting from Catalyst's Notice of 

Motion and repeating the allegations to which I have responded in this Affidavit.59  

Neither West Face nor its counsel advised the media of the unsealing of the court file, 

suggested the media consult the court file, or otherwise instigated this newspaper 

coverage of the litigation. Instead, I am informed by Jeff Mitchell of Dentons, counsel to 

West Face, and believe that West Face received inquiries from the press about 

Catalyst's motion, and responded as indicated in the articles. Specifically, West Face 

denied the allegations and stated its belief that the relief had been sought against West 

Face for an improper purpose. 

 On February 9, 2015, counsel to Catalyst Rocco Di Pucchio (of Lax O’Sullivan) 131.

wrote to our counsel Mr. Mitchell (of Dentons) alleging that our counsel's quoted 

comments in the press denying Catalyst's most recent allegations, and stating our belief 

that the motion had been intended to harm West Face, were false and defamatory.  Mr. 

58  A copy of the court index is attached as Exhibit "49".   
59  Copies of these articles are attached as Exhibit "50".   
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Di Pucchio demanded an apology and retraction in relation to a newspaper article 

principally devoted to repeating Catalyst's allegations against West Face.60    

 Interference with the business of West Face, and not protection of confidential 132.

information, appears to be Catalyst's goal in bringing this motion.  My belief about the 

motivation behind Catalyst's motion has been reinforced by my understanding from 

conversations that Greg Boland has had with other financial market participants that 

Newton Glassman of Catalyst has been repeatedly attacking the character and 

reputation of West Face and its principals.  Mr. Glassman has stated that the Partners 

of West Face are untrustworthy and lack integrity, that investors should withdraw their 

investments from our funds, and on at least one occasion has directed individuals to 

review the court file in order to read Catalyst's Notice of Motion. 

Catalyst's Demand to Image all West Face Devices 

 In its Amended Notice of Motion, Catalyst seeks an order allowing it to image all 133.

of West Face's electronic devices for inspection and review by the ISS.  I am informed 

by Chap Chau, West Face's director of IT, that there are 122 distinct corporate-owned 

devices and likely in excess of 50 personally-owned devices used by West Face 

personnel.  Accordingly, if granted, Catalyst's requested order would require the 

imaging of over 172 different devices, including desktop computers, laptop computers, 

computer servers, and both company-owned and employee-owned phones and tablets. 

60  A copy of Mr. Di Pucchio’s letter is attached as Exhibit “51”.  Our counsel’s reply is attached as 
Exhibit “52”. 
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Conclusion 

 Mr. Moyse only worked at West Face for approximately three and a half weeks, 134.

from June 23, 2014 until July 16, 2014, and played a very limited role at the firm.  He 

played no role in West Face's actions with respect to WIND, the AWS-3 auction, or 

Callidus.  In fact, West Face's interest in WIND pre-dated Mr. Moyse's arrival by five 

years, to November 2009, and West Face was thoroughly engaged in a potential WIND 

transaction before Mr. Moyse's arrival at West Face.  The deal that West Face was 

pursuing during the time Mr. Moyse worked for West Face ultimately proved to be a 

dead end, and following Mr. Moyse's departure Catalyst had several weeks of exclusive 

negotiations with VimpelCom for the purpose of reaching an agreement to acquire 

WIND.  Mr. Moyse could have had nothing to do with West Face's strategy for the AWS-

3 spectrum auction, since the New Syndicate did not even acquire WIND until several 

months after Mr. Moyse's departure and Mr. Moyse has not been involved in West 

Face's business since July 16, 2014.  West Face's research into Callidus arose not 

because of any input from Mr. Moyse, but because Callidus' rapid escalation in stock 

price and claims about an unimpaired loan book attracted, and ultimately could not 

withstand, West Face's scrutiny. 

 During Mr. Moyse's brief employment as a junior associate, West Face was 135.

aware of the dispute between Catalyst, Mr. Moyse, and West Face, and took steps to 

ensure that Mr. Moyse did not have any involvement in any files in which Catalyst was 

known to be involved, including WIND and Callidus.  West Face did not access or use 

any confidential information belonging to Catalyst of any kind, including without 

limitation information relating to WIND, the AWS-3 auction, and/or Callidus. 
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-54-

136. I make this Affidavit in response to Catalyst's motion for an injunction and for no 

other purpose. 

SWORN before me at the City of 
Toronto in the Province of Ontario 
this 7th day of March, 2015 

etc 

Commissioner tor Taking Affidavits, tor 
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APPENDIX "A" 

 Based on my recollection of Mr. Moyse's time at West Face and the work I asked 1.

him to do for me, on conversations with the other West Face Partners, and a review of 

Mr. Moyse's emails by counsel to West Face, I believe that during his brief time at West 

Face, Mr. Moyse's work was limited to keeping West Face's "deal pipeline" document 

updated and performing preliminary analyses about potential investment opportunities.  

Based on a review of Mr. Moyse's West Face emails, I am advised by Andrew Carlson 

(of Davies), counsel to West Face, and believe that Mr. Moyse worked on the following 

matters while at West Face: 

(a) Arcan Resources, discussed above; 

(b) Unicaja, a Spanish savings bank providing retail banking services;  

(c) NCSG Crane & Heavy Haul Corporation ("Northern Crane"), a privately 

held Canadian-domiciled rental and services company providing mobile 

cranes, tractors, trailers, a line of hydraulic platform trailers, and specialty 

cranes; 

(d) CCC Investment Banking, a Canadian investment bank exploring 

financing options for an oil and gas services company whose name was 

not provided to West Face; 

(e) Covenant Surgical Partners, a privately-held owner and operator of 

surgery centers based in Nashville, Tennessee;  

(f) The Peregrine Trust (also referred to as the "Buffalo Mine" matter), a trust 

domiciled in British Columbia seeking a bridge loan for perfecting rights in 

an above-ground feed stock of gold, silver, and platinum group metals. 
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(g) Seven Generations Energy, a privately held Canadian-domiciled oil and 

gas exploration and production company; 

(h) TransOcean, a publicly-traded provider of offshore contract drilling 

services for energy companies with a market capitalization of over US$15 

billion; and 

(i) Canadian International Oil Corp. ("CIOC"), another privately held 

Canadian-domiciled oil and gas exploration and production company. 

 As set out in the body of my Affidavit, West Face intends to deliver Mr. Moyse’s 2.

West Face emails to counsel to Catalyst.  That said, I will provide here a brief summary 

of Mr. Moyse's work on each of the foregoing matters. 

 I described Mr. Moyse's work on Arcan in the body of my Affidavit. 3.

 In regard to Mr. Moyse's work on Unicaja, on his first day at West Face, I invited 4.

him to join me on a conference call regarding an offering of Unicaja shares.  Mr. Moyse 

participated on that conference call, and the following day, he emailed me his thoughts 

on the offering. 

 Mr. Moyse's work on Northern Crane began on or around Monday, July 7, 2014.  5.

At the time, Northern Crane was seeking financing through a secured credit facility.  I 

sent an email to Mr. Moyse asking him to get the details on the transaction.  That same 

day, Mr. Moyse provided to me a summary of the transaction, along with various 

reference materials, and an indicative term sheet. 

 Mr. Moyse's work with respect to CCC Investment Banking also began on or 6.

around Monday, July 7, 2014.  On that day, Mr. Dea asked Mr. Moyse to call the Vice 
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President of CCC Investment Banking on his behalf to learn more about the proposed 

deal.  A few hours later, Mr. Moyse provided Mr. Dea with his summary and analysis on 

CCC Investment Banking's proposal for financing an oil and gas services company. 

 Mr. Moyse' work on Covenant began on or around Tuesday, July 8, 2014.  Mr. 7.

Dea emailed Mr. Moyse and asked him to look into a debt offering being made by the 

company.  That same day, Mr. Moyse provided Mr. Dea with his analysis on the 

Covenant debt offering by reply email. 

 Mr. Moyse's work on the Buffalo Mine also began on or around Tuesday, July 8, 8.

2014.  Mr. Dea asked Mr. Moyse to retrieve some basic information on the project.  On 

Thursday, July 10, 2014, Mr. Moyse provided Mr. Dea with a summary of the Buffalo 

Mine Project.  As part of his work on this matter, Mr. Moyse was asked by 

representatives of the Buffalo Mine to create an account with Box.com, a company that 

provides online file storage and sharing services, in order to access the documents 

relevant to this project.61   

 Mr. Moyse's work on Seven Generations began on or around Thursday, July 10, 9.

2014.  Mr. Moyse was asked to track down the company's offering documents with 

respect to a debt offering it had made in 2013, and to prepare an analysis of 

comparable companies in the oil and gas sector, which he did.  I used some of the 

information gathered by Mr. Moyse to prepare a term sheet with respect to a possible 

debt investment in Seven Generations by West Face. 

61  Copies of Mr. Moyse’s emails relating to his Box.com account are attached as Exhibit “53”. 
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 Mr. Moyse's work with respect to TransOcean began on or around Monday July 10.

14, 2014, two days before he stopped working at West Face.  On that day Mr. Dea sent 

an email to Mr. Moyse asking him to start a new project looking at a short position of 

TransOcean.  Among other things, Mr. Dea asked Mr. Moyse to review quarterly 

reports, presentations, and conference calls of major oil companies for certain 

indications of risk in the industry, as well as certain information on TransOcean itself. 

 Mr. Moyse's work on CIOC began on or around July 15, 2014.  I wanted Mr. 11.

Moyse to perform a side-by-side comparison to Seven Generations.  I do not believe 

Mr. Moyse performed any substantial work on this file prior to his departure. 

 As described in the body of my Affidavit, during his three and a half weeks at 12.

West Face, Mr. Moyse kept a physical notebook in which he took handwritten notes 

during meetings and phone calls.  This notebook includes notes on the Arcan, Unicaja, 

Covenant, and Seven Generations files discussed above, as well as notes of various 

other West Face projects or potential deals that were part of West Face's deal 

"pipeline".62  I do not believe Mr. Moyse performed any material work on any of those 

other projects. 

 
 

62  Copies of the pages from Mr. Moyse's notebook were previously attached as Exhibit "16". 
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APPENDIX "B" 

 The following is a summary of the 40 Callidus end borrowers / loans that West 13.

Face identified using publicly available resources, together with the public information 

that West Face relied upon in identifying each loan:  

1. Loan to DEP Distribution Exclusive Ltée: Through Google site searches of 

CIPO's website, West Face learned that Callidus registered a security 

agreement with DEP Distribution Exclusive Ltée, a wholesale seller of 

CDs and audio/video cassettes and related products, on or around 

December 11, 2007.63   

2. Loan to Total Security Management Services Inc.: Through Google site 

searches of CIPO's website, West Face learned that Callidus registered a 

security agreement with Total Security Management, a company providing 

protective/security services and training, on or around June 2, 2008.64  

Through searches of the USPTO website, West Face learned that Callidus 

recorded a security interest in Total Security Management, and that the 

document pursuant to which this interest was obtained was executed on 

or around April 21, 2008.65   

3. Loan to Entertainment World Holdings Inc.: Through Google site searches 

of CIPO's website, West Face learned that Callidus registered a security 

agreement with Entertainment World Holdings, a seller of vending 

machines, on or around May 5, 2008.66   

4. Loan to TPS Sports Group Corporation:  West Face learned of Callidus' 

loan to TPS Sports Group by searching on the public website Globe24h 

63  A print-out from CIPO's website showing this information is attached as Exhibit "54". 
64  A print-out from CIPO's website showing this information is attached as Exhibit "55".   
65  A print-out from the USPTO's website showing this information is attached as Exhibit "56". 
66  A print-out from CIPO's website showing this information is attached as Exhibit "57". 
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CaseLaw,67 a website that advertises itself as the largest database of 

Canadian case law.  Specifically, through searches of this website, West 

Face retrieved the case of Asset Engineering LP v. Pagotto, which 

expressly refers to the loan by Callidus.68   

5. Loan to Satpanth Capital Inc. (formerly Bedford Furniture Industries Inc.): 

Through Google site searches of CIPO's website, West Face learned that 

Callidus registered two security agreements with bed/mattress company 

Satpanth Capital, the first on or around January 9, 2009, and the second 

on or around July 21, 2011.  The CIPO website also indicated that 

Callidus assigned its security to another company on October 5, 2011.69  

Based on information from Bloomberg, West Face understands that 

Satpanth Capital is now doing business as King Koil Sleep Products.70   

6. Loan to Magnussen International Corp.: Through Google site searches of 

CIPO's website, West Face learned that Callidus registered a security 

agreement with Magnussen International, a home furniture company, on 

or around April 22, 2009.71  The CIPO website also indicates that TD Bank 

registered a security agreement with Magnussen International on or 

around June 3, 2010.  Given that this was evidence that Magnussen had 

obtained a loan from a more conventional lender, West Face concluded 

that the company's loan from Callidus had been refinanced on or around 

that date; 

7. Loan to Blockbuster Canada Co.: West Face learned of Callidus' loan to 

Blockbuster Canada through the public disclosure of its parent company, 

Blockbuster Inc.  Specifically, through searches of the SEC's EDGAR 

67  <http://caselaw.canada.globe24h.com>. 
68  A copy of this case is attached as Exhibit "58". 
69  A print-out from CIPO's website showing this information is attached as Exhibit "59".   
70  A print-out from Bloomberg showing this information is attached as Exhibit "60". 
71  A print-out from CIPO's website showing this information is attached as Exhibit "61". 
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database, West Face retrieved a copy of Blockbuster Inc.'s Form 8-K 

dated May 14, 2009 setting out the key information about Callidus' loans.  

This disclosure stated that, on May 8, 2009, Blockbuster Canada had 

signed a credit facility with Callidus, which provided for a single advance 

non-revolving loan of $25 million, and a single advance non-revolving loan 

of up to $10 million.72  West Face also retrieved a copy of Blockbuster 

Inc.'s Form 8-K dated October 5, 2009, which stated that, on October 1, 

2009, the company had issued a series of senior secured notes and used 

the net proceeds to repay what West Face understood to be the Callidus 

facilities.73   

8. Loan to Great Slave Helicopters Ltd. (a subsidiary of the Discovery Air 

group of companies): Through Google site searches of CIPO's website, 

West Face learned that Callidus registered a security agreement with 

Great Slave Helicopters Ltd., a charter helicopter company, on or around 

May 27, 2009.74  In financial statements released shortly before Callidus 

registered its security interest with CIPO, Great Slave Helicopter's parent 

company, Discovery Air, announced that on April 9, 2009, it had obtained 

a new credit facility consisting of a demand operating line of credit to a 

maximum of $15 million, with increased availability of up to $25 million 

during the company's peak operating period.  The company also disclosed 

that this facility bore an interest rate of 18%, had an initial term of 14 

months, and was secured by first and second charges over certain 

accounts receivable and inventories.75  That Callidus was the lender of 

this loan was essentially confirmed through a press release made by 

Discovery Air dated August 1, 2012.  The press release announced that 

72  A copy of Blockbuster Inc.'s Form 8-K dated May 14, 2009 is attached as Exhibit "62". 
73  An excerpt from Blockbuster Inc.'s Form 8-K dated October 1, 2009 is attached as Exhibit "63". 
74  A print-out from CIPO's website showing this information is attached as Exhibit "64". 
75  An excerpt from Discovery Air's financial statements dated April 30, 2009 are attached as Exhibit 

"65".   
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Discover Air had secured a new facility of up to $25 million with CIBC, 

which "replace[d] Discovery Air's demand operating facility with Callidus 

Capital Corporation".76   

9. Loan to Active Control Technology Inc.: West Face learned of Callidus' 

loan to Active Control Technology, a mining services company, through 

the company's press releases.  Specifically, on June 17, 2009, Active 

Control Technology, issued a press release on the CNW newswire 

website,77 announcing, among other things, that it had signed a term 

sheet with Callidus for a revolving credit facility of up to $2,250,000.78   

10. Loan to Infinity Rubber Technology Group Inc.: West Face learned of 

Callidus' loan to rubber manufacturer Infinity Rubber through at least two 

public sources: 

(i) One, a press release dated January 27, 2012 published on 

Bloomberg.  Among other things, this press release described the 

history of an ongoing strike of United Steelworkers union members 

at Infinity Rubber's manufacturing plant in Toronto.  The press 

release stated that Infinity Rubber's initial acquisition of the plant 

from Biltrite (which occurred during a CCAA process) "was financed 

with a high-interest mortgage from Callidus Capital Corporation, a 

company specializing in high-risk loans for those who can't get 

bank credit";79 and 

(ii) Two, a press release dated March 8, 2012 published on the United 

Steelworkers website,80 which also referred to the ongoing strike.  

76  A copy of this press release is attached as Exhibit "66". 
77  <www.newswire.ca>. 
78  A copy of this press release is attached as Exhibit "67". 
79  A copy of this press release is attached as Exhibit "68". 
80  <www.usw.ca>. 
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Among other things, this press release referred to a refinancing by 

BMO that had enabled the company to "repay an 18% loan it had 

previously negotiated with Callidus Corporation Inc. [sic]".81   

11. Loan to Synergex Corp.:  West Face learned of Callidus' loan to Synergex 

through two public sources.  First, in a press release dated September 9, 

2009, Synergex announced that it had executed a term sheet with Callidus 

for a $20 million credit facility.82  Second, an article dated July 14, 2010 

published on the RTT News website83 stated that Synergex's subsidiary, 

Synergex Logistics Corp., had opened a new credit facility in the amount 

of $3 million after having "paid out its asset based lender, Callidus Capital 

Corp."84  West Face also learned through a Synergex press release dated 

January 3, 2012 and published on the Market Wired website85 that certain 

other Synergex subsidiaries had made an assignment in bankruptcy.86  

12. Loan to Encore Sales (formerly UWG Global Inc.): Through Google site 

searches of CIPO's website, West Face learned that Callidus registered a 

security agreement with Encore Sales (then UWG Global Inc.) on or 

around May 12, 2008.87  West Face learned many more details about this 

loan through the orders made and materials filed in Encore Sales' 

bankruptcy proceedings.  These materials were (and remain) available to 

download from the public website of Farber Financial Group.88  Among 

other details, these materials, and in particular the First Report of the 

81  A copy of this press release is attached as Exhibit "69". 
82  A copy of this press release is attached as Exhibit "70".   
83  <www.rttnews.com> 
84  A copy of this article is attached as Exhibit "71". 
85  <www.marketwired.com> 
86  A copy of this press release is attached as Exhibit "72". 
87  A print-out from CIPO's website showing this information is attached as Exhibit "73".   
88  <http://www.farberfinancial.com/insolvency-engagements/bid/213397/Encore-Sales>.  A screen-

shot of this website is attached as Exhibit "74".   
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Proposal Trustee dated September 30, 2011, stated that: (i) Callidus was 

Encore Sales' principal secured creditor pursuant to a loan agreement 

dated December 15, 2009, and (ii) on August 3, 2011, Callidus made 

demand for payment of the outstanding indebtedness in the amount of 

approximately $16 million.89 

13. Loan to Roadtrek Motorhomes Inc.: Through Google site searches of 

CIPO's website, West Face learned that Callidus registered a security 

agreement with Roadtrek Motorhomes Inc., a designer and manufacturer 

of motorhomes, on or around April 26, 2010, and that this security 

agreement was removed on or around June 29, 2011.90  Through 

searches of the USPTO website, West Face learned that Callidus 

recorded a security interest in Roadtrek, and that the document pursuant 

to which this interest was obtained was executed on or around December 

29, 2009.91  West Face also learned through a press release published by 

the Gowlings law firm on April 15, 2011 that Roadtrek had completed a 

recapitalization transaction that involved the establishment of two credit 

facilities.92   

14. Loan to Educator Supplies Ltd.: Through Google site searches of CIPO's 

website, West Face learned that Callidus registered a security agreement 

with Educator Supplies Ltd., on or around August 13, 2010.93   

15. Loan to Terrace Bay Pulp Inc.: West Face learned of Callidus' loan to 

Terrace Bay through the following public sources of information: 

89  An excerpt from this report is attached as Exhibit “75”. 
90  A print-out from CIPO's website showing this information is attached as Exhibit "76". 
91  A print-out from the USPTO's website showing this information is attached as Exhibit "77".   
92  A copy of this press release is attached as Exhibit "78". 
93  A print-out from CIPO's website showing this information is attached as Exhibit "79". 
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(i) First, West Face learned of the loan through a press release dated 

September 24, 2010 published on the website of the Aird & Berlis 

law firm.  This press release stated, in part, that Aird & Berlis had 

represented Callidus in a $30 million loan to Terrace Bay, which 

had been in CCAA proceedings since March 2009, and that the 

financing closed on September 15, 2010;94 and   

(ii) Second, knowing that Terrace Bay had been involved in CCAA 

proceedings in 2009, West Face was able to locate the webpage 

maintained by Terrace Bay's court-appointed monitor, Ernst & 

Young Inc. ("EY"), regarding Terrace Bay's CCAA proceedings.95  

This webpage contained links to copies of all of the orders made 

and materials filed in Terrace Bay's 2009 CCAA proceedings, as 

well as all of the orders made and materials filed in Terrace Bay's 

subsequent 2012 CCAA proceedings.  These materials were (and 

remain) available to download from EY's public website.   

16. Loan to T. Litzen Sports Limited (formerly Performance Sports, Inc.): 

Through Google site searches of CIPO's website, West Face learned that 

Callidus registered a security agreement with sports equipment company 

T. Litzen Sports Limited on or around November 18, 2010, and later 

assigned this agreement to another company on or around July 6, 2011.96  

Through searches of the USPTO website, West Face learned that Callidus 

recorded a security interest in T. Litzen Sports, and that the document 

pursuant to which this interest was obtained was executed on or around 

September 29, 2010.  The website also indicated that Callidus later 

94  A copy of this press release is attached as Exhibit "80". 
95  <http://documentcentre.eycan.com/Pages/Main.aspx?SID=102>.  A screen-shot of this website 

showing all of the documents available to download is attached as Exhibit "81". 
96  A print-out from CIPO's website showing this information is attached as Exhibit "82".   
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assigned this security interest through a document executed on or around 

April 15, 2011.97   

17. Loan to Tabi International Corporation: Through Google site searches of 

CIPO's website, West Face learned that Callidus registered a security 

agreement with Tabi, a retail women's clothing store chain, on or around 

January 19, 2011.98  West Face learned further details of Callidus' loan to 

Tabi through the materials filed in connection with Tabi's bankruptcy.  

These materials were (and remain) available to download from the public 

website of Farber Financial Group.99  Among other details of the loan, the 

First Report of the Proposal Trustee and Proposed Receiver dated 

February 17, 2011 stated that Callidus "advanced to Tabi a demand loan 

in a maximum amount of $5,000,000" pursuant to a loan agreement dated 

October 4, 2010.100   

18. Loan to Pon Bicycle I B.V.: Through Google site searches of CIPO's 

website, West Face learned that Callidus registered a security agreement 

with the then-current owner of Cervelo brand bicycles (now Pon Bicycle) 

on or around February 13, 2012.101  Through searches of the USPTO 

website, West Face learned that Callidus recorded a security interest in 

the then-current owner of Cervelo, and that the document pursuant to 

which this interest was obtained was executed on or around October 6, 

2010.  The USPTO website also indicated that this security interest was 

released by Callidus on or around December 21, 2011.102   

97  A print-out from the USPTO's website showing this information is attached as Exhibit "83". 
98  A print-out from CIPO's website showing this information is attached as Exhibit "84". 
99  <http://www.farberfinancial.com/insolvency-engagements/bid/213412/Tabi-International-

Corporation>.  A screen-shot of this website is attached as Exhibit "85".   
100  A copy of this report is attached as Exhibit "86".   
101  A print-out from CIPO's website showing this information is attached as Exhibit "87".  
102  A print-out from the USPTO website showing this information is attached as Exhibit "88". 
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19. Loans to Forefront Innovative Technologies Inc. ("FIT") and Forefront 

Automation Inc. ("FAI"): West Face learned of Callidus' loans to FIT and 

its subsidiary FAI through publicly filed reports of Schonfield Inc., the 

companies' trustee in bankruptcy.  Schonfield's report on FIT stated that 

Callidus was the senior secured creditor of FIT, pursuant to a general 

security agreement dated October 15, 2010.  The report also stated that 

as at March 1, 2011, Callidus was owed approximately $4 million on its 

loan to FIT, that the amount owing to Callidus as at FIT's bankruptcy was 

approximately $975,000, and that there was no expectation of full 

recovery of this amount to Callidus.  Similarly, Schonfield's report on FAI 

stated that Callidus was also a senior secured creditor to FIT's subsidiary 

FAI, and was owed approximately $1.4 million at the time of bankruptcy, 

with no expectation of full recovery to Callidus.  Both reports were 

obtained through searches on Schonfield's public website.103 

20. Loan to Sher-wood Hockey Inc.: Through Google site searches of CIPO's 

website, West Face learned that Callidus registered a security agreement 

with hockey equipment company Sher-wood Hockey Inc. on or around 

August 29, 2014.104  West Face learned more about this loan through a 

press release dated September 9, 2014 published on the CNW newswire 

website announcing that Sherwood Athletics Group Inc. had acquired all 

of the assets and liabilities of Sher-wood Hockey Inc. from "Callidus 

Capital Inc."105  Based on this information, West Face believed that this 

was the loan identified as being to "Company B" on the chart in Callidus' 

IPO prospectus, which stated the industry of the borrower as "Sports 

Supplies Manufacturing".  West Face also believed that this was the same 

loan referred to in note 17 of the notes to Callidus' consolidated financial 

statements appended to its IPO prospectus.  This note stated that during 

103  <http://www.schonfeldinc.com/>.  Copies of these reports are attached as Exhibit “89”. 
104  A print-out from CIPO's website showing this information is attached as Exhibit "90".   
105  A copy of this press release is attached as Exhibit "91".   
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2011, Callidus received 100% of the common shares of a borrower in 

exchange for a loan valued at $12.6 million, and that the borrower 

"distributes athletic equipment" and was "being held for sale".106  

Furthermore, note 18 of the notes to Callidus' third quarter 2014 financial 

statements, released in November 2014, provided that the assets of this 

borrower "were sold to a third-party in September 2014 for an amount 

equivalent to the carrying value…".   This announcement corresponded 

quite closely to the announcement made by in the CNW press release.107   

21. Loan to Kaptor Group entities: West Face learned the concerning details 

of Callidus' loan to certain entities within the Kaptor Group from three 

sources of information: 

(i) One, an article published on the Weil Bankruptcy Blog referring to a 

January 5, 2012 judgment in the case of Callidus Capital Corp. v. 

Carcap Inc., in which Callidus was successful in its application to 

appoint a receiver over a member of the Kaptor Group;108  

(ii) Two, the website maintained by Crowe Soberman, the court-

appointed receiver of certain Kaptor Group entities that had gone 

bankrupt.109  All of the orders made and materials filed in this 

bankruptcy proceeding were (and remain) available to download 

from this website.  Among other details of Callidus' loan, these 

materials indicated that on September 1, 2011, Callidus agreed to 

extend up to $15 million of credit to two Kaptor Group companies, 

namely CarCap Inc. and Car Equity Loans Corp.  These companies 

106  IPO Prospectus, Appendix “D”, at p. 32. 
107  An excerpt from Callidus' third quarter financial statements is attached as Exhibit "92". 
108  A screen-shot of this webpage is attached as Exhibit “93”. 
109  

<https://www.crowehorwath.net/soberman/services/advisory/corporate_recovery_and_turnaround
/court_mandated_files__management_centre/kaptor_and_insignia/2025610_ontario_limited,_kap
tor_financial_inc_,_and_insignia_trading_inc_.aspx>.  A screen-shot of this webpage is attached 
as Exhibit "94".   

526



were placed into receivership on December 14, 2011 and their 

assets were sold by order of the court on March 13, 2012.  The 

proceeds of sale were used to repay Callidus in full;110 and 

(iii) Three, a report on Callidus published by Dundee Capital Markets 

on August 27, 2014.111   

22. Loan to Natura World Inc.: West Face learned of Callidus' loan to mattress 

manufacturer Natura World through the orders made and materials filed in 

connection with Natura World's Notice of Intention to Make a Proposal 

pursuant to the BIA.  These materials were (and remain) available to 

download from the website of Farber Financial Group.112  In particular, the 

First Report of the Proposal Trustee dated January 5, 2012 disclosed that 

in or around December 2011, Natura World's then secured creditor 

assigned its debt and security to Callidus, and that the company filed for 

protection from its creditors on December 16, 2011.  The report listed the 

debt to Callidus as being approximately $6,096,000.113  Based on this 

information, West Face believed that this was the loan identified as being 

to "Company D" on the chart in Callidus' IPO prospectus, which stated the 

industry of the borrower as "Mattresses Manufacturer";   

23. Loan to Steels Industrial Products Ltd.: West Face learned of Callidus' 

loan to Steels through the orders made and materials filed in connection 

with Steels' CCAA proceedings.  These materials were (and remain) 

available to download from the website of Alvarez & Marsal Canada Inc., 

110  See, for example, the excerpt from the Affidavit of Robert Grossman sworn April 2, 2012 in 
support of the appointment of Crowe Soberman as receiver, an excerpt of which is attached as 
Exhibit “95”. 

111  A copy of this report is attached as Exhibit "96". 
112  <http://www.farberfinancial.com/insolvency-engagements/bid/213396/Natura-World-Inc>.  A 

screen-shot of this website is attached as Exhibit "97".   
113  An excerpt from this report is attached as Exhibit "98".   
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who was appointed as Steels' monitor.114  In particular, the Second Report 

of the Monitor dated May 1, 2012 indicated the terms on which Callidus 

was prepared to extend a $12 million facility to Steels as debtor in 

possession financing.115  The court approved this financing in its order 

dated May 4, 2012, and Callidus was subsequently paid out following the 

court's approval and vesting order of July 30, 2012.116  

24. Loan to Dynetek Industries Ltd: West Face learned about Callidus' loan to 

Dynetek Industries through a press release dated March 29, 2012 

published on the CNW newswire website.117  Through the press release, 

Dynetek announced, among other things, that on March 23, 2012 it had 

closed a transaction with Callidus to refinance its previous credit facility 

held by a Canadian chartered bank.  According to the release, the Callidus 

facility included a $7.0 million demand revolving loan, a $0.7 million 

demand non-revolving loan, and a $1.3 million demand non-revolving 

bridge loan.118  On September 17, 2012, Dynetek announced in a press 

release that it had been acquired by Luxfer, a global materials technology 

company, pursuant to a plan of arrangement.  West Face concluded that 

the loans from Callidus were terminated and/or repaid at that time.119   

25. Loan to Bluberi Gaming Technologies Inc.: Through Google site searches 

of CIPO's website, West Face learned that Callidus registered security 

agreements with video game company Bluberi Gaming on or around 

October 29, 2012 and November 28, 2013.120  Based on this information, 

West Face believed that this was the loan identified as being to "Company 

114  <https://amdoc-web.sharepoint.com/steels/pages/index.aspx>.  
115  An excerpt from this report is attached as Exhibit “99”. 
116  Copies of these orders are attached as Exhibit “100”. 
117  <www.newswire.ca> 
118  A copy of this press release is attached as Exhibit "101".   
119  A copy of this press release is attached as Exhibit "102". 
120  A print-out from CIPO's website showing this information is attached as Exhibit "103".   
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F" on the chart in Callidus' IPO prospectus, which stated the industry of 

the borrower as "Gaming Technology".  In that chart, Callidus also 

reported the origination date of the loan as August 31, 2012 and the 

amount outstanding as approximately $35.9 million.  

26. Loan to Xchange Technology Group LLC: Through Google site searches 

of CIPO's website, West Face first learned that Callidus registered a 

security agreement with Xchange Technology on or around November 20, 

2012.121  West Face learned concerning details about Callidus' loan to 

Xchange Technology through the orders made and materials filed in its 

receivership proceedings.  These materials were (and remain) available to 

download from the website of Duff & Phelps,122 who acted as the 

company's receiver.  Based on the information available to West Face, 

West Face believed that this was the loan identified as being to "Company 

G" on the chart in Callidus' IPO prospectus, which stated the industry of 

the borrower as "Computers and Accessories".  Additional details about 

this loan are set out in Appendix "C". 

27. Loan to Viceroy Homes Limited: Through Google site searches of CIPO's 

website, West Face learned that Callidus registered a security agreement 

with Viceroy Homes Limited on or around April 7, 2014.123  Through 

searches of the USPTO website, West Face learned that Callidus 

recorded a security interest in Viceroy Homes and that the document 

pursuant to which this interest was obtained was executed on or around 

December 21, 2012.  The USPTO website also indicated that Callidus 

released this security interest through a document executed on or around 

March 10, 2014.124  Based on Viceroy Homes' business, West Face 

121  A print-out from CIPO's website showing this information is attached as Exhibit "104".   
122  <http://www.duffandphelps.com/intl/en-ca/Pages/RestructuringCases.aspx?caseId=895>.  A 

screen-shot of this website is attached as Exhibit "105". 
123  A print-out from CIPO's website showing this information is attached as Exhibit "106".   
124  A print-out from the USPTO's website showing this information is attached as Exhibit "107".   
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believed that this was the loan identified as being to "Company K" on the 

chart in Callidus' IPO prospectus, which stated the industry of the 

borrower as "Custom Home Engineering and Manufacturer".  In that chart, 

Callidus also reported the origination date of the loan as December 21, 

2012, and the amount outstanding as approximately $5.6 million. 

28. Loan to St. Raymond Veneers Inc. / The Penrod Company: Through 

Google site searches of CIPO's website, West Face learned that Callidus 

registered a security agreement with St. Raymond Veneers on or around 

February 7, 2013, and that this registration was removed on or around 

January 10, 2014.125  Through searches of the USPTO website, West 

Face learned that Callidus recorded a security interest in St. Raymond 

Veneers Inc. and that the document pursuant to which this interest was 

obtained was executed on or around December 31, 2012.126 

29. Loan to C&C Wood Products Ltd.: Through Google site searches of 

CIPO's website, West Face learned that Callidus entered into a security 

agreement with C&C Wood Products on or around February 14, 2013.127  

West Face believed that this was the loan identified as being to "Company 

M" on the chart in Callidus' IPO prospectus, which stated that this 

borrower was part of the "Lumber Industry".  Callidus has also published 

the details of its loan to C&C on the case studies section of its public 

website, indicating that it had provided C&C with $35 million in senior 

credit facilities.128   

30. Loan to Leader Energy Services Ltd.: Callidus disclosed the details of its 

loan to Leader Energy on the case studies section of its public website.129  

125  A print-out from CIPO's website showing this information is attached as Exhibit "108".   
126  A print-out from the USPTO's website showing this information is attached as Exhibit "109". 
127  A print-out from CIPO's website showing this information is attached as Exhibit "110".   
128  A print-out from this section of Callidus' website is attached as Exhibit "111". 
129  A print-out from this section of Callidus' website is attached as Exhibit "112".   
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Callidus' loan to Leader Energy was also referred to in the August 27, 

2014 report by Dundee Capital Markets.130 Based on Leader Energy's 

business as a provider of well completion services (including coiled tubing 

and nitrogen services), West Face concluded that this was the loan 

identified as being to "Company O" on the chart in Callidus' IPO 

prospectus, which stated the industry of the borrower as "Coiled tubing 

and Nitrogen services".  Moreover, knowing of the existence of this loan, 

West Face reviewed Leader Energy's public disclosure documents, and 

believed it found more information about this loan in Leader Energy's 

interim financial statements for the first quarter of 2014.  In particular, note 

8 to these financial statements provided, among other things, that in 

March 2013, Leader Energy finalized a credit facility with a "Canadian 

asset-based lender", with an initial term of 12 months with an option to 

extend for an additional six months, and an interest rate of 18%.  Note 13 

to these financial statements indicated that in May 2014, Leader Energy 

and its lender had combined certain loans into a single facility due 

September 6, 2014 with an outstanding balance of approximately $11.6 

million.131  More recently, Leader Energy disclosed in its interim financial 

statements for the third quarter of 2014 that the amounts outstanding as at 

September 30, 2014 amounted to approximately $14.4 million.132  

Additional details about this loan are set out in Appendix "C". 

31. Loan to Quality One Wireless, Inc.: Through searches on the USPTO 

website, West Face learned that Callidus has a security interest in Florida-

based wireless equipment and service provider Quality One Wireless, Inc., 

and that this interest was obtained on or around October 7, 2013.133  

130  The Dundee report was previously attached as Exhibit "96".   
131  Excerpts from Leader Energy's first quarter 2014 financial statements are attached as Exhibit 

"113".   
132  An excerpt from Leader Energy’s third quarter 2014 financial statements is attached as Exhibit 

“114”. 
133  A print-out from the USPTO's website showing this information is attached as Exhibit "115".   
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Based on this information, West Face believed that this was likely the loan 

identified as being to "Company Q" on the chart in Callidus' IPO 

prospectus, in which Callidus identified the borrower as being a "Wireless 

Service provider"; 

32. Loan to the Arthon Industries Limited:  West Face learned of Callidus' loan 

to Arthon Industries through the orders made and materials filed in its 

CCAA proceedings.  These materials were (and remain) available to 

download from the website of A&M, who was appointed as monitor.134  

Based on the information available to West Face, West Face believe this 

to be the loan identified as being to "Company S" on the chart in Callidus' 

IPO prospectus, in which Callidus identified the borrower's business as 

part of the "Mining and Construction Industry".  Additional details about 

this loan are set out in Appendix "C". 

33. Loan to Smardt Inc.: Through Google site searches of CIPO's website, 

West Face learned that Callidus registered a security agreement with 

Smardt Inc., a seller of air conditioning and refrigeration chillers, on or 

around February 10, 2014.135  Through searches of the USPTO website, 

West Face learned that Callidus recorded a security interest in Smardt, 

and that the document pursuant to which this interest was obtained was 

executed on or around January 31, 2014.136   

34. Loan to North American Tungsten Corporation Ltd. ("NTC"):  Callidus' loan 

to NTC was referred to in the Dundee Report.137  West Face learned the 

details of Callidus' loan to NTC through NTC's public filings on SEDAR.  In 

particular, NTC's financial statements for the three and nine months ended 

134  <http://www.alvarezandmarsal.com/arthon-industries-limited-et-al>.  A screen-shot of this website 
is attached as Exhibit "116".  

135  A print-out from CIPO's website showing this information is attached as Exhibit "117".    
136  A print-out from the USPTO's website showing this information is attached as Exhibit "118". 
137  The Dundee report was previously attached as Exhibit "96".   
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June 30, 2014 and 2013 provided that, on May 14, 2014, the company 

had executed an $11 million loan with Callidus.138  More recently, NTC's 

financial statements for the three months ended December 31, 2014 and 

2013 indicated that, on December 30, 2014, the company extended the 

maturity date of the Callidus loan to May 31, 2016, and borrowed 

additional funds of $3.65 million (raising the total balance to approximately 

$13.3 million).139  Additional details about this loan are set out in Appendix 

"C". 

35. Loan to Manor Resources, LLC.: Through reverse searches on the 

USPTO website, West Face learned that Callidus obtained a security 

interest in Manor Resources, LLC on or around August 18, 2014.140  

Callidus also disclosed the amount of its loan to Manor Resources on the 

case studies section of its public website, stating that it had provided 

Manor Resources with an operating line of credit of US$10 million.141   

36. Loan to Great Lakes Aviation, Ltd.: West Face learned of Callidus' loan to 

Great Lakes Aviation through searches on the SEC's EDGAR database.  

Specifically, through these searches West Face obtained the company's 

recent Form 8-K, which stated that Great Lakes Aviation had entered into 

a loan agreement with Callidus on December 22, 2014, pursuant to which 

Callidus agreed to make available (i) a $25 million single advance term 

loan facility, (ii) a revolving loan facility with availability of up to $6 million 

and (iii) a second revolving loan facility with availability of up to $4 million.  

Further details about the loan are set out in the Form 8-K.142  

138  An excerpt from these financial statements is attached as Exhibit "119".   
139  An excerpt from these financial statements is attached as Exhibit "120".   
140  A print-out from the USPTO's website showing this information is attached as Exhibit "121".   
141  A print-out from this section of Callidus' website is attached as Exhibit "122". 
142  An excerpt from the company’s Form 8-K is attached as Exhibit "123". 
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37. Loan to Netricom Inc.: Callidus disclosed the details of its loan to Netricom 

on the case studies section of its public website.143  Specifically, Callidus 

stated that it provided a $28 million senior asset-based credit facility for 

Netricom's acquisition of Prestige Telecom of Montreal.  West Faced also 

learned of Callidus' loan to Netricom through the public website of 

investment bank Thornhill Investments.144  The website stated that in 

January 2012, the "acquisition of Prestige Telecom by Netricom [was] 

completed with the purchase of Callidus' position and the bank refinancing 

at cheaper cost".145   

38. Loan to Esco Marine: West Face learned of Callidus' loan to Esco Marine 

Inc. through an article published on the Trade Winds News website.  The 

article indicated that Callidus has commenced a proceeding against Esco 

in Southern Texas for $31 million, accusing it and several related 

companies and executives of "misappropriating collateral on a bridge 

loan".146  More recently, West Face retrieved a news article about Callidus' 

lawsuit from the KRGV.com website.147  West Face learned additional 

information about this loan from the documents filed in the Texas 

proceedings.  Additional details about this loan are set out in Appendix 

"C". 

39. Loan to Midwest Asphalt: West Face learned of Callidus' loan to Midwest 

Asphalt through an articled dated January 28, 2015 published on SW 

143  A print-out from this section of Callidus' website is attached as Exhibit "124".   
144  <http://thornhillinvestments.com/en/news>. 
145  A print-out from this webpage is attached as Exhibit "125".  Additional articles related to Prestige 

Telecom's financial woes are attached as Exhibit "126". 
146  A copy of this article is attached as Exhibit "127".   
147  A copy of this article is attached as Exhibit "128". 
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News Media's website.148  This article stated that Midwest Asphalt had 

completed a $17.6 million balance sheet recapitalization with Callidus.149   

40. Loan to Deepak International: Finally, West Face first learned of Callidus' 

loan to Deepak International through Callidus' public filing on SEDAR.  

Specifically, on February 17, 2015, Callidus filed a document purporting to 

clarify the terms of the guarantee and indemnity obligations of certain of its 

funds.  In this filing, Callidus referred to a loan by Callidus to Deepak 

International, and indicated that the current outstanding balance of this 

loan was approximately $2.6 million.  Callidus also disclosed that the 

terms of this loan provide for interest and fees to accrue and that no cash 

flow is expected from the borrower until the completion of construction of 

some kind of facility.150  West Face learned additional information about 

this borrower through an article posted on CBC news' website on the 

same day.  That article stated that Deepak International had purchased 

two empty diamond cutting and polishing plants in Yellowknife, based on 

the financing received from Callidus.  The article also indicated that 

Deepak International is being sued by the company who arranged for the 

financing by Callidus.151  Additional details about this loan are set out in 

Appendix "C". 

 

148  <http://www.swnewsmedia.com>. 
149  A copy of this article is attached as Exhibit "129". 
150  A copy of Callidus’ February 17, 2015 public filing is attached as Exhibit "130".   
151  A copy of this article is attached as Exhibit "131". 
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APPENDIX "C" 

 In this Appendix, I set out the details of six Callidus loans which in West Face's 1.

view are cause for concern to Callidus' investors. 

Xchange Technology Group 

 As set out in Appendix "B", West Face learned the details of Callidus' loan to 2.

Xchange Technology through the orders made and materials filed in Xchange 

Technology's receivership proceedings.  These materials remain available to download 

from the website of Duff & Phelps,152 who acted as the company's receiver.  From these 

materials, West Face learned the following facts. 

 Callidus advanced a one year loan of $22 million to Xchange Technology in 3.

October 2012.  In February and May 2013, before maturity of the loan, Xchange 

Technology ran two separate capital raising processes with KPMG and Canaccord 

Genuity in an attempt to refinance the Callidus loan.  Both processes failed.  Notably, of 

the 56 parties contacted in the Canaccord process, only one party proceeded to the due 

diligence stage, and passed on the opportunity shortly thereafter.  Subsequently, the 

company's founder offered to purchase the company for total consideration of $17 

million, which Callidus rejected.  This amount would not have permitted Xchange 

Technology to repay 100% of the principal amount due to Callidus, let alone accrued 

interest.153 

152  <http://www.duffandphelps.com/intl/en-ca/Pages/RestructuringCases.aspx?caseId=895>.  A 
screen-shot of this website was previously attached as Exhibit “105”. 

153  See the Report of Duff & Phelps as Proposed Receiver dated October 25, 2013, a copy of which 
is attached as Exhibit “132”. 
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 In October 2013, Callidus commenced a successful receivership application 4.

appointing Duff & Phelps as receiver and approving a "stalking horse" sales process for 

the sale of substantially all of Xchange Technology's business and assets.154  In his 

Affidavit filed in support of Callidus' application, Callidus Vice-President Craig Boyer 

testified that, as part of its review of Xchange Technology's operations, Duff & Phelps 

prepared a liquidation analysis illustrating "that Callidus will incur a substantial shortfall 

on its advances … should [Xchange Technology's] business and assets be 

liquidated".155  Following its appointment as receiver, Duff & Phelps carried out the 

sales process.  Of 88 prospective purchasers identified by Duff & Phelps, only three 

executed a confidentiality agreement and gained access to the data room, and no offers 

were submitted by any of those prospective purchasers.156   

 Callidus served as the stalking horse and "credit bid" on Xchange Technology in 5.

November 2013 (the purchase price to be paid was to be the Callidus debt less $3 

million, plus priority payables).157  At the time, Callidus was owed approximately $38 

million, and Duff & Phelps reported that the Xchange group was "presently not 

generating sufficient cash flow to service its obligations to Callidus" and that "Callidus 

has continued to provide advances to the [Xchange Technology] debtors over the last 

several months".158  Around the same time period, Triangle Capital, the second lien 

154  Report of Duff & Phelps as Proposed Receiver dated October 25, 2013. 
155  See the Affidavit of Craig Boyer sworn October 25, 2013, at para. 56, an excerpt of which is 

attached as Exhibit “133”. 
156  See the First Report of Duff & Phelps as Receiver dated November 19, 2013, pp. 4 – 5, a copy of 

which is attached as Exhibit “134”. 
157  First Report of Duff & Phelps as Receiver dated November 19, 2013, pp. 5 – 7. 
158  First Report of Duff & Phelps as Receiver dated November 19, 2013, p. 9. 
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creditor of Xchange Technology whose debt was subordinate to Callidus', wrote down 

their investment of $6.4 million to $0.159 

 In April 2014, Callidus completed its IPO, which was led by Canaccord Genuity 6.

(the same firm that had led Xchange Technology's refinancing process in May 2013).  

Callidus made no disclosure in its IPO prospectus about the difficulties regarding this 

loan, which by that time made up approximately 10% of Callidus' loan book. 

 The transaction still had not closed as at November 7, 2014, when Callidus 7.

Executive Chairman and CEO Newton Glassman stated that Callidus did not have a 

single non-performing loan in its portfolio. 

 Based on a Receiver's Certificate dated January 2, 2015, it appears that the 8.

transaction has now been completed.160  Callidus now presumably owns 100% of the 

equity and is holding the asset for sale, yet as of the date of swearing this Affidavit, 

Callidus had not made any additional disclosure regarding this specific loan. 

Arthon Industries 

 As set out in Appendix "B", West Face learned the details of Callidus' loan to 9.

Arthon Industries through the orders made and materials filed in its CCAA proceedings.  

These materials remain available to download from the website of Alvarez & Marshall 

159  See Triangle Capital Corporation Form 10-K filed February 26, 2014, p. 67, an excerpt of which is 
attached as Exhibit “135”. 

160  A copy of the Receiver’s Certificate dated January 2, 2015 is attached as Exhibit “136”. 
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("A&M"), who was appointed as monitor for Arthon.161  These materials, and in 

particular the monitor's reports, set out the following facts. 

 Arthon Industries is the primary holding company for the operating entities of the 10.

Arthon Group.162  While Arthon Industries has a number of subsidiaries and affiliated 

entities, its four main operating subsidiaries are: (1) Arthon Contractors; (2) Arthon 

Equipment; (3) Coalmont Energy; and (4) 84% of Sandhill Materials.163  According to 

the principal of Arthon Industries, Arthon Contractors is the "active construction arm of 

the Arthon Group",164 Arthon Equipment is the owner of the equipment used (and 

leased) by Arthon Contractors,165 Coalmont Energy has the rights to operate a coal 

mine near Tulameen, British Columbia (the "Coalmont Mine"),166 and Sandhill 

Materials has an acquired title to a major deposit of natural aggregate materials 

(primarily gravel and sand) in the process of development in Kitimat, BC.167   

161  <http://www.alvarezandmarsal.com/arthon-industries-limited-et-al>.  A screen-shot of this website 
was previously attached as Exhibit “116”. 

162  See the Affidavit of Kerry Ning Leong sworn November 28 2013, para. 15, a copy of which is 
attached as Exhibit “137”. 

163  See, for example, the Second Report of the Monitor dated December 17, 2013, paras. 5.1 to 5.2, 
and Appendix “D” thereto, a copy of which is attached as Exhibit “138”.  See also the Affidavit of 
Kerry Ning Leong sworn November 28 2013, paras. 3 to 11. 

164  Affidavit of Kerry Ning Leong sworn November 28 2013, para. 16.  
165  Affidavit of Kerry Ning Leong sworn November 28 2013, para. 17. 
166  Affidavit of Kerry Ning Leong sworn November 28 2013, para. 18. 
167  Affidavit of Kerry Ning Leong sworn November 28 2013, para. 11. 
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 In 2013, Arthon experienced a number of difficulties.  Among others, there was a 11.

spill of filtercake slurry material from the Coalmont Mine, which resulted in the halt of 

development of the mine.168 

 At the time, the primary secured lender to Arthon was HSBC.  Various HSBC 12.

facilities were secured and cross-collateralized within the Arthon Group.  In late October 

2013, HSBC served notices of its intention to enforce its security on the Arthon 

Group.169  As a result, various entities within the group, including Arthon Industries, 

were forced to apply for CCAA protection.  A&M was appointed as monitor for these 

entities on November 29, 2013.170 

 In December 2013, Arthon's $47 million loan from HSBC was assigned to 13.

Callidus, and Arthon and Callidus entered into a forbearance agreement.171  Callidus 

also agreed to provide $5 million in interim financing.172  Around the same time, MNP 

was retained to manage a sales process for the Coalmont Mine,173 and HSBC agreed to 

provide a $10 million letter of credit in favour of Callidus, to be drawn upon if the 

Coalmont Mine and related assets of Coalmont Energy were sold for anything less than 

168  Affidavit of Kerry Ning Leong sworn November 28 2013, para. 62. 
169  Affidavit of Kerry Ning Leong sworn November 28 2013, para. 25. 
170  Second Report of the Monitor dated December 17, 2013, para. 1. 
171  Second Report of the Monitor dated December 17, 2013, paras. 7.4 to 7.11.  See also Third 

Report of the Monitor dated February 25, 2014, paras. 1.4(b) and 6.1, a copy of which is attached 
as Exhibit “139”. 

172  Second Report of the Monitor dated December 17, 2013, para. 7.7 to 7.9; Third Report of the 
Monitor dated February 25, 2014, paras. 6.1 to 6.8. 

173  Second Report of the Monitor dated December 17, 2013, para. 8.1; Third Report of the Monitor 
dated February 25, 2014, paras. 1.4, and 7.1 to  
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net proceeds of $10 million.174  Concurrently, Great West Equipment was retained to 

manage a parallel sales process to sell approximately 100 pieces of heavy equipment 

owned by Arthon, on a consignment basis.  The equipment had been rendered 

"redundant" as a result of the inactivity of the Coalmont Mine.175 

 According to the Third Report of the Monitor dated February 25, 2014, 77 14.

potential purchasers/investors were contacted by MNP with respect to the sales process 

of the Coalmont Mine, and non-binding letters of intent were received from certain 

interested parties.176  However, A&M had conducted an analysis of possible asset 

values, and concluded that: "the two key assets that will impact the exposure of Callidus 

and HSBC are the Coalmont Mine and the Sandhill property" and that "it does not 

appear likely that [the Coalmont Mine] will generate sufficient proceeds to retire the 

claims of both HSBC and Callidus".177  It appeared de minimis value was attributed to 

Arthon Contractors.  Notably, by that time Callidus' advances to the Arthon Group 

totalled approximately $56.8 million.178 

 Arthon failed to negotiate a sale of the Coalmont Mine, and in April 2014 advised 15.

A&M that it planned to "revise the focus of its immediate restructuring efforts away from 

a sale of all or part of the Coalmont Mine".179  Instead, the company turned its attention 

174  Second Report of the Monitor dated December 17, 2014, para. 7.5 
175  Second Report of the Monitor dated December 17, 2014, paras. 9.1 and 9.2; Third Report of the 

Monitor dated February 25, 2014, paras. 7.7 to 7.9. 
176  Third Report of the Monitor dated February 25, 2014, para. 7.2. 
177  Third Report of the Monitor dated February 25, 2014, para. 8.10. 
178  Supplement to the Third Report of the Monitor dated February 26, 2014, para. 3.1, attached as 

Exhibit “140”. 
179  Fourth Report of the Monitor dated April 11, 2014 at para. 1.6, attached as Exhibit “141”. 
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to: (i) preserving the Coalmont Mine for potential operation or sale at a later date; (ii) 

continuing to sell the redundant equipment; and (iii) pursuing a refinancing and/or sale 

of all or part of Sandhill Materials.180 

 In that regard, in May 2014 the Arthon Group presented analyses to A&M 16.

indicating that Sandhill Materials would garner more value for its stakeholders if it was 

further developed rather than sold immediately in its then-undeveloped state.  The 

company further advised that it was in advanced negotiations for the pre-sale of a large 

volume of aggregates to an international organization looking to develop a liquid natural 

gas terminal in Kitimat, British Columbia.181  However, at the same time, A&M 

concluded that the "nature of the assets of Sandhill [Materials] pose significant 

challenges in estimating realizations that may be achieved depending upon the 

monetization approach and timelines adopted".182  By that time, equipment sales 

totalled $5.6 million, and (following repayments to Callidus from the proceeds of such 

equipment sales), total amounts due to Callidus were approximately $48.2 million.183  

 The Arthon Group subsequently engaged MNP to assist with developing and 17.

monetizing Sandhill Materials.  According to the Sixth Report of the Monitor dated July 

22, 2014, MNP had identified 51 prospective investors, customers or purchasers, and 

had received confidentiality agreements from 11 parties (although letters of intent were 

180  Fourth Report of the Monitor dated April 11, 2014, at para. 1.6. 
181  Fifth Report of the Monitor dated May 6, 2014, at paras. 6.4 to 6.9, attached as Exhibit “142”. 
182  Fifth Report of the Monitor dated May 6, 2014, at para. 6.19. 
183  Fifth Report of the Monitor dated May 6, 2014, at paras. 7.2 and 9.8 to 9.9. 
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not yet due).184  While equipment sales totalled approximately $6 million for the 25 

pieces sold by that date, the company indicated that it would consider reducing the list 

prices of the equipment in order to expedite further sales and meet the scheduled 

principal repayments provided for in the forbearance agreement with Callidus.  As at 

July 22, 2014, total amounts due to Callidus were approximately $52.5 million.185 

 Around the same time, Callidus drew down on the $10 million letter of credit 18.

issued by HSBC as a result of the failed sales process for the Coalmont Mine.186   

 Progress on MNP's efforts to develop and monetize Sandhill Materials was 19.

largely redacted from the Seventh Report of the Monitor dated October 29, 2014, 

although it appeared to West Face that some progress had been made on the pre-sale 

of aggregates.  More concerning, however, was the status of equipment sales.  By the 

end of October 2014, the equipment sales process had resulted in total net proceeds of 

$6 million, on sales of 28 pieces of equipment.  The company advised that it would no 

longer focus on sales of equipment.187  Total amounts due to Callidus at that time were 

approximately $44.6 million, although a further advance of $10 million to Sandhill 

Materials was being negotiated.188  

 In summary, in the Fall of 2014, Callidus had approximately $45 million due from 20.

the Arthon Group (with another $10 million advance being negotiated), yet the group's 

184  Sixth Report of the Monitor dated July 22, 2014, at paras. 6.3 to 6.4, attached as Exhibit “143”. 
185  Sixth Report of the Monitor dated July 22, 2014, at paras. 6.15 to 6.17. 
186  Seventh Report of the Monitor dated October 29, 2014, at para. 8.5, attached as Exhibit “144”. 
187  Seventh Report of the Monitor dated October 29, 2014, at paras. 6.10 to 6.12. 
188  Seventh Report of the Monitor dated October 29, 2014, at paras. 8.3 to 8.6. 
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only assets of value were two development stage projects: the Coalmont Mine and 

Sandhill Materials.  As set out above, the sales process for the Coalmont Mine had 

failed, and Sandhill Materials required approximately $25 to $30 million in additional 

capital to develop.189  By that time, Callidus had not made any disclosures regarding 

impairment of this loan. 

 More recently, in the Eleventh Report of the Monitor dated January 27, 2015, 21.

A&M reported that Arthon's debt to Callidus totalled $53.8 million at the time.190 

Leader Energy Services 

 As set out in Appendix "B", West Face learned the details of Callidus' loan to 22.

Leader Energy from a variety of public sources, including Callidus' own website and 

Leader Energy's public disclosure.  A review of the history of Callidus' loan to Leader 

Energy gives cause for concern. 

 According to its public website, Leader Energy provides well completion services 23.

in the Canadian energy sector.191  This sector has been adversely affected by the 

recent precipitous decline in oil prices.  Moreover, a review of Leader Energy's financial 

statements indicates that the company has generated little cash flow and EBITDA over 

the last several years. 

189  According to a District of Kitimat Investment Summary prepared by the district’s Economic 
Development Department, a copy of which is attached as Exhibit “145”. 

190  Eleventh Report of the Monitor dated January 27, 2015, at paras. 1.7 and 4.11, attached as 
Exhibit “146”. 

191  <http://www.leaderenergy.com//index.php>.   
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 On March 6, 2013, Leader Energy announced in a press release that it had 24.

"entered into a credit facility with a private Canadian asset-based lender".  The release 

stated that the credit facility included a demand revolving facility of up to $4 million, and 

a one year demand non-revolving loan of up to $12 million.  The release also noted that 

while the facility carried a "significantly higher borrowing cost than a conventional bank 

facility", it had "no financial covenants".192  This information matched the other public 

sources of information set in Appendix "B", and West Face concluded that this was the 

loan from Callidus.   

 On October 31, 2013, Leader Energy announced in a press release that it had 25.

obtained an additional $1 million demand non-revolving single advance loan repayable 

January 31, 2014 from its "current lender".  The company also announced that the 

terms of its demand revolving facility (of up to $4 million) and its demand non-revolving 

loan (of up to $12 million) had been extended for an additional six months to September 

6, 2014.193   

 In March 2014, Leader Energy announced that it had increased the size of its 26.

demand revolving facility from $4 million to $5 million.194   

 On August 28, 2014, Leader Energy released its financial and operating results 27.

for the second quarter of 2014.  According to its press release, the company was 

actively selling assets, and was being sued for $7 million following its default on a lease 

192  A copy of this press release is attached as Exhibit “147”. 
193  A copy of this press release is attached as Exhibit “148”. 
194  A copy of this press release is attached as Exhibit “149”. 
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of a vacant facility in Alberta.  The company also announced that it had combined its $1 

and $12 million facilities into a demand non-revolving single advance term loan, and 

that the balance outstanding on this loan was $11.4 million, due September 6, 2014.  

Leader Energy further disclosed that it was "over advanced" on its demand revolving 

facility by approximately $0.85 million and was "working with its lender on a six-month 

extension".195   

 On February 19, 2015, Leader Energy filed a Notice of Intention to Make a 28.

Proposal pursuant to the BIA.196  To my knowledge, Callidus has not provided any 

further disclosure on these facilities.  In particular, Callidus has offered no information 

on when or how its outstanding and overdue loans to Leader Energy might be paid, nor 

has it disclosed any impairment or default on these loans. 

North American Tungsten 

 As set out in Appendix "B", West Face learned the details of Callidus' loan to 29.

North American Tungsten through the latter company's public filings on SEDAR.  These 

materials provide as follows. 

195  A copy of this press release is attached as Exhibit “150”. 
196  A copy of this press release is attached as Exhibit “151”. 
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 North American Tungsten is engaged in tungsten mining.  Its primary assets are 30.

the Cantung mine in the Northwest Territories and the Mactung mineral property in 

Yukon.197   

 According to the company's most recently filed technical report on the Cantung 31.

mine (dated September 19, 2014), the mineral reserves of the Cantung mine support a 

mine life through to only 2017-2018.198  The mine also faces significant reclamation 

liabilities related to anticipated closure costs of the mine.199 

 The Mactung property is a pre-development asset that has only recently passed 32.

its environmental assessment from the Yukon Environmental and Socio-economic 

Assessment Board.  To date, North American Tungsten has been unable to develop 

strategic alternatives to finance the estimated capital cost of over $400 million to 

develop the project based on an April 2009 technical report.200  The company has not 

conducted an updated feasibility study since April 2009. 

 North American Tungsten has historically not generated any free cash flow and 33.

its only operating asset, the Cantung mine, is approaching the end of its economic life.  

While Callidus' loan is secured, the security is over all assets of the company excluding 

the Mactung property, certain accounts receivable, and all mining and mineral leases, 

197  See, for example, North American Tungsten’s Unaudited Interim Consolidated Financial 
Statements for the Three and Nine Months Ended June 30, 2014 and 2013, excerpts of which are 
attached as Exhibit “152”. 

198  See North American Tungsten Technical Report on the Cantung Mine, Northwest Territories (NI 
43-101), at pp. 16-26 to 16-27, excerpts of which are attached as Exhibit “153”. 

199  North American Tungsten Technical Report on the Cantung Mine, Northwest Territories (NI 43-
101), at pp. 20-1 to 20-2. 

200  See North American Tungsten Technical Report on the Mactung Property, Yukon (NI 43-101), at 
p. 1-10, excerpts of which are attached as Exhibit “154”.  
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claims and tenures.201  In West Face's experience, North American Tungsten's assets 

over which Callidus has security would not realize full book value on a liquidation of the 

company.  

Esco Marine 

 As set out in Appendix "B", West Face learned the concerning details of Callidus' 34.

loan to Esco Marine through public court proceedings between Callidus and Esco.  

These materials provide as follows. 

 Esco is a marine yard based in Brownsville, Texas.  It specializes in recycling 35.

metals and the proper disposal of obsolete maritime vessels.  According to Callidus’ 

motion materials, Callidus and Esco entered into a loan agreement on June 30, 2014, 

pursuant to which Callidus agreed to lend up to a maximum of $34 million.  The loan 

took the form of a borrowing base facility in conjunction with several other facilities.  

Because Esco was in severe financial distress, a “Blocked Account” was set up, into 

which Esco was obligated to deposit all funds from all sources.  All funds deposited into 

the Blocked Account would be the property of Callidus.202 

 On the closing date of the loan, Callidus refused to advance $3.5 million of the 36.

total loan amount.  Callidus also refused to advance amounts based under a borrowing 

201  North American Tungsten’s Unaudited Interim Consolidated Financial Statements for the Three 
and Nine Months Ended June 30, 2014 and 2013, at p.9. 

202  See Callidus’ Motion for Temporary Restraining Order and Preliminary Injunction, pp. 1-4, a copy 
of which is attached as Exhibit “155”. 
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base facility.  According to Esco, this meant that it could not pay down the overdue 

payables, making it difficult for Esco to pay essential operating expenses.203   

 Eventually, in November 2014, Esco resorted to diverting funds away from the 37.

Blocked Account in order to pay amounts due to critical vendors and employees.  

Callidus alleges that this act constituted theft, and in December 2014, Callidus filed a 

temporary restraining order and preliminary injunction against Esco in order to protect 

its collateral.204   

 There are essentially two versions of the truth being alleged in the lawsuit: (a) 38.

Esco alleges that Callidus premeditatedly refused to advance the full loan amount in 

order to accelerate Esco’s insolvency; (b) Callidus alleges that Esco was 

misappropriating funds. 

 As of February 11, 2015, Callidus’ borrowing base facility had a collateral deficit 39.

of $6 million, which has consistently grown more negative week to week.205  Esco also 

currently has a negative shareholders’ equity balance, which means that the net book 

value of its assets is less than debt outstanding to Callidus based on a Duff & Phelps 

report dated August 27, 2014.206  In a liquidation, we are highly confident that Esco 

would be sold at a discount to the net book value of its assets, which would result in 

impairment in the Callidus loan. 

203  See Esco’s Response to Plaintiff’s Motion for Preliminary Injunction, at p. 5, a copy of which is attached as 
Exhibit “156”. 

204  Callidus’ Motion for Temporary Restraining Order and Preliminary Injunction, pp. 1-4 
205  See Callidus’ Supplemental Update Regarding Plaintiff’s Motion for Preliminary Injunction, a copy of which is 

attached as Exhibit “157”. 
206  A copy of the Duff & Phelps report is attached as Exhibit “158”. 
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 Regardless of which party’s allegations are correct, it is apparent that Esco is in 40.

extreme financial distress.  Indeed, Callidus itself has alleged that Esco is incapable of 

paying a monetary judgment.207 

Deepak International 

 As set out in Appendix "B", West Face first learned of Callidus’ loan to Deepak 41.

International through Callidus’ recent public disclosure on February 17, 2015, as well as 

the CBC article which referred to the lawsuit against Deepak by the financial advisor 

who brokered the Callidus loan.  West Face has since learned the following additional 

facts about this loan. 

 On January 7, 2013, the Government of the North West Territories (“GNWT”) 42.

granted Deepak International with “Approved NWT Diamond Manufacturer” (“ANDM”) 

status.  This enabled Deepak to purchase a portion of the territory’s rough diamond 

production.  At the same time, Deepak was in the process of acquiring two GNWT-

owned buildings in Yellowknife and the lease of related airport lands as the site of its 

diamond manufacturing operations.208 

 According to the Statement of Claim filed against Deepak by its financial advisor  43.

Chippingham Financial Group, on April 21, 2014, Callidus and Deepak sign a term 

sheet providing for a loan of up to $20.5 million.209  

207  See Callidus’ Emergency Motion for Reconsideration of Order Denying Temporary Restraining Order, p. 3, 
attached as Exhibit “159”. 

208  A copy of a news article reflecting this information is attached as Exhibit “160”. 
209  A copy of this Statement of Claim is attached as Exhibit “161”. 
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 After 18 months, in June 2014, Deepak finally closed on acquiring the buildings 44.

in Yellowknife for $1.9 million.210 

 As set out in Appendix “B”, on February 17, 2015, Callidus disclosed that it was 45.

owed $2.6 million by Deepak and that “no cash flow is expected … until construction of 

a facility is completed”. 211   

 After more than 2 years after ANDM status was received, there is currently no 46.

timeline for when construction will begin, much less when the company will start to 

produce cash flow.  The state of Deepak’s website also suggests that the company may 

not have any operations.212 

 

210  A copy of a CBC news article disclosing this information is attached as Exhibit “162”. 
211  A copy of Callidus’ February 17, 2015 public filing is attached as Exhibit "130".   
212  A screen-shot of this website is attached as Exhibit “163”. 
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