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located, when it was accessed and by whom, and when it was copied, transferred, 

shared or deleted and by and to whom; and 

b. in the case of any identified or recovered emails sent or received containing or 

referring to Confidential Information, provide the following particulars: 

i. who authored the email; 

ii. to whom the email was sent, copied and/or blind copied; 

iii. the date and time when the email was sent; 

iv. the subject line of the email; 

v. whether the email contains any attachments, and if so, the names of the 

attachments and associated file information (i.e., size, date information);  

vi. the contents of the email; and 

vii. if the email was deleted, when the email was deleted. 

2. A declaration and finding that the Defendant Brandon Moyse is in contempt of the Order of 

Justice Firestone dated July 16, 2014 (the “Interim Order”); 

3. An Order that the determination of the appropriate sanction for Brandon Moyse’s contempt 

be determined by another Judge of the Superior Court of Justice; 

4. An award of costs of the motion below and this appeal; and 

5. Such further and other relief as counsel may advise and this Honourable Court deems just. 
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THE GROUNDS OF APPEAL are as follows: 

A. Background to this Action 

1. The Appellant (“Catalyst”) is a corporation with its head office located in Toronto, 

Ontario. Catalyst is a world leader in the field of investments in distressed and undervalued 

Canadian situations for control or influence, known as “special situations investments for control”. 

2. The Respondent West Face Capital Inc. (“West Face”) is a Toronto-based private equity 

corporation with assets under management of approximately $2.5 billion. In December 2013, West 

Face formed a credit fund for the purpose of competing directly with Catalyst in the special 

situations investments industry. 

3. The Respondent Brandon Moyse (“Moyse”) was an investment analyst at Catalyst from 

November 2012 to June 22, 2014.  

4. On May 26, 2014, Moyse informed Catalyst of his intention to resign from Catalyst and to 

commence employment at West Face prior to the expiry of a non-competition clause in his 

employment agreement with Catalyst (the “Non-Competition Covenant”). 

5. On June 23, 2014, Moyse began working for West Face, in breach of the Non-Competition 

Covenant. 

6. Shortly thereafter, Catalyst commenced this action and brought an urgent motion for 

injunctive relief seeking, among other things, preservation of documents and enforcement of the 

Non-Competition Covenant. 
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B. The Interim Order 

7. On June 30, 2014, the parties attended Motion Scheduling Court to schedule the return of 

Catalyst’s motion for interim relief. At this attendance, the Defendants’ counsel agreed to preserve 

the status quo with respect to relevant documents in the Defendants’ power, possession or control 

pending the return of the interim injunction motion on July 16, 2014. 

8. On July 16, 2014, at the hearing of Catalyst’s motion for interim relief, the parties 

consented to the Interim Order, pursuant to which, among other things: 

(a) The Respondents were ordered to preserve and maintain all records in their 

possession, power or control, whether electronic or otherwise, that relate to 

Catalyst, and/or relate to their activities since March 27, 2014, and/or relate to or 

are relevant to any of the matters raised in Catalyst’s action against the 

Respondents; and 

(b) Moyse was ordered to turn over his personal computer and electronic devices (the 

“Devices”) for the creation of a forensic image the data stored on the Devices (the 

“Images”), to be held in trust by his counsel pending the outcome of the motion for 

interlocutory relief. 

C. Moyse’s Contempt of the Interim Order 

9. Catalyst’s motion for interlocutory relief was heard on October 27, 2014. On November 

10, 2014, Justice Lederer of the Superior Court of Justice released his decision in Catalyst’s 

motion for interlocutory relief to prevent Moyse from working at West Face prior to the expiry of 

the Non-Competition Covenant and to authorize an ISS to review the Images. 
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10.  On February 17, 2015, the ISS delivered a its report (the “ISS Report”) to counsel for 

Catalyst and Moyse. 

11. The ISS Report revealed, among other things, that on July 16, 2014, at 8:53 a.m., 

approximately one hour before the commencement of Catalyst’s motion for interim relief, Moyse 

installed a software programme entitled “Advanced System Optimizer 3”. Advanced System 

Optimizer 3 includes a feature named “Secure Delete”, which is said to permit a user to delete and 

over-write to military-grade security specifications data so that it cannot be recovered by forensic 

analysis. 

12. Between July 16 and July 18, 2014, counsel for the parties exchanged correspondence 

regarding the retainer of the forensic expert for the purpose of creating the Images. On Friday, July 

18, 2014, H&A eDiscovery Inc. (“H&A”) was retained to create the Images. The parties agreed 

that Moyse’s Devices would be delivered to H&A on Monday, July 21, 2014. 

13. On Sunday, July 20, 2014, at 8:09 p.m., Moyse ran the Secure Delete programme on his 

personal computer. The date and time of this activity is recorded through the creation of a folder 

entitled “Secure Delete” on Moyse’s computer. 

14. In addition, Moyse admits that on July 20, 2014, he deleted his Internet browsing history 

from his personal computer. Moyse’s browsing history would have included information related to 

his conduct while employed at the Appellant and/or with respect to issues raised in this action. 

15. As a result of Moyse’s conduct, it is impossible to know for sure what information, files 

and/or folders he deleted on July 20, 2014.  
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16. By intentionally deleting data from his computer, contrary to the express terms of the 

undertaking given to the Court on June 30, 2014 and the terms of the Interim Order, Moyse acted 

in contempt of Court. 

17. The destruction of evidence caused by Moyse’s breach of the Interim Order has prejudiced 

Catalyst’s ability to obtain a fair trial of its claim on the merits. 

18. The Interim Order with which Moyse intentionally did not comply clearly stated what was 

required of him and in particular Moyse knew that the use of the Secure Delete software 

programme and deletion of his Internet browsing history on July 20, 2014, was a breach of the 

Interim Order. 

19. It is impossible for Moyse to purge his contempt. The data he deleted can never be 

recovered. 

20. Through his intentional conduct, Moyse has blatantly and intentionally disrespected this 

Court’s Order and has demonstrated a pronounced disdain for the legal system and the courts.  

21. Moyse has materially impaired and frustrated the ISS process ordered by Justice Lederer 

on November 10, 2014. The purpose of Interim Order and the ISS process was to determine 

through a forensic analysis of the Devices whether, among other things, Moyse had communicated 

Catalyst’s Confidential Information to West Face. By “scrubbing” data from his computer the 

night before he was to deliver it to H&A, Moyse knowingly rendered the forensic analysis largely 

useless. 
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22. As a result of Moyse’s wrongful conduct, the only source of evidence of potential 

communications between Moyse and West Face of Catalyst’s Confidential Information now 

resides on West Face’s computers and devices. 

D. Appeal of the Contempt Decision 

23. The motion judge erred in dismissing the Appellant’s motion for a declaration that Moyse 

acted in contempt of the Interim Order: 

(a) The motion judge erred in interpreting the Interim Order to mean that “activities 

that relate to [the Respondents’] activities since March 27, 2014 was not intended 

to encompass all of the Respondents’ activities, and/or that if this was the intended 

meaning, then the Interim Order was ambiguous. 

(b) The motion judge erred in concluding that there was no evidence to establish, 

beyond a reasonable doubt, that Moyse deleted relevant information as a result of 

deleting his personal browsing history and then running a registry cleaner to delete 

traces of his Internet searches. 

(c) In particular, the motion judge erred in concluding that the Appellant could only 

speculate that information deleted from Moyse’s computer included evidence of 

Moyse’s activities related to his conduct while employed at the Appellant and/or 

with respect to issues raised in this action. 

(d) In addition, the motion judge erred in concluding that, even if Moyse had acted in 

contempt of the Interim Order, it was appropriate to exercise his discretion to 

decline to make a finding of contempt. Such discretion is limited to situations 
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where a finding of contempt would impose an injustice in the circumstances of the 

case, and is not available in situations where a party’s acts in violation of an order 

make subsequent compliance impossible. 

E. Appeal of the ISS Decision 

24. The motion judge erred in dismissing the Appellant’s motion to create forensic images of 

the electronic images belonging to the principals of West Face and for the appointment of an ISS to 

review those images. 

25. Justice Lederer had already determined that it was appropriate to authorize an ISS to 

review the Images of Moyse’s devices prior to the discovery process in this Action. 

26. As a result of Moyse’s conduct, described above, the ISS’s review of Moyse’s devices was 

tainted in a manner unanticipated by Justice Lederer. 

27. The creation of forensic images of West Face’s devices for review of an ISS prior to the 

discovery process in this Action is necessary to give effect to the Order of Justice Lederer, from 

which leave to appeal was unsuccessfully sought by the Respondents. 

28. The motion judge erred by failing to consider the need to create the Images of West Face’s 

devices and for an ISS review in order to give effect to the Order of Justice Lederer in this Action. 

THE BASIS OF THE APPELLATE COURT’S JURISDICTION IS: (State the basis for the 

appellate court's jurisdiction, including (i) any provision of a statute or regulation establishing jurisdiction, (ii) whether the order 

appealed from is final or interlocutory, (iii) whether leave to appeal is required  

1. Sections 6(1)(b) and 6(2) of the Courts of Justice Act, R.S.O. 1990, c. C-43; 

2. The Order of Justice Glustein dismissing the Plaintiff’s contempt motion is final; 

77



3. The Order of Justice Glustein dismissing the Plaintiff’s motion for an ISS is an 

interlocutory order in the same proceeding as the contempt motion, which lies to and is taken to the 

Court of Appeal; and 

4. Leave to appeal is not required. 
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