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1 -— Upon commencing at 8:05 a.m.
2 GABRIEL DE ALBA: SWORN.
3 ; E ' . ”-EXAMINATION BY MR;,MILNE—SMITH: .......
4 1 0' T_. 0. Good morning, Mr. de Alba.  Could
5 o yoﬁ pieése state for me your current position'at
6  catalyst?
7 AL Y’é.s, .godd mérning. T am a
8 ;  mahé§ing'director'and partner of the Catalyst
9 - Capital Group Inc.
10 5 : ~ ©. And you ﬁnders£and that you.are
11 being exafilned on behalf of Catalyst?
12 . B A Yes, I do.
13 3 | Q. So the ansWerS*you givé-are
14 binding on behaif of Catalyst?
15 o ~A. Yes.
16 i | Q.  How long have you'béeh at-
17 Z. Catélyst?’f | |
18 A, Sin”cﬁe-"z'o'dz
19 5 Q. mAnd is that when it was fbunded?
20 A, Yeah, basically around that time.
21 6  _:.-“' o 0. Ahd could you just briefly
22 - descfibé for me your post-secondary employment 
Z23 - before Catalyst?
24 é ' A I'éférted my - wéil, aftegm
25 ; cOﬁpietihg univéfsity, I started at a bank in

L neesonsreporting. com 2016-05-11
i
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1 Europe called Banker's Trust, basically working on
z their international investment banking group.
3 ;_After that I moved to Bank of America, working-in_.
4 ; their intertnational merchant banking group. I also’
> f moved to -- as I was working on the private eguity
6 f side, I also worked on the capital markets side.
7 7 Q. Um-hmm.
8 | - " A. After that I worked at AT&T'Lafin
9 'América running“the financial turnaround of that
10 company, and after that I Joined Catalyst.
11 8 Q.  When did you graduate university?
I N {995,
13 9 . L Q. Where did y'o'.li.gc") to school?
14 | A.  New York University, Stern School
15 é  6£ Business. . T also have an MBA from Columbia
16 ; fBusiness School and graduate studies in.mathematicé
17 - and computer science from Harvard.
18 10 | : 0. When were those obtained?
19 _-'.'__ ........ Al The MBA was obtained in 1997,.£hém
20 .*pfograﬁ,-and thé $tudies in Harvard were conducted
21 around 2000 bt I did not get a degree.
22 11 K Q. And those were, you said,
23 ﬁafheméficé énd computer science?- . .
24 - A. Correct. I was wofkingVat'thé
25 tiﬁe so I ended up not finishing.
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Q. Right, understand. Have you been

~examined for discovery béefore in previous cases?

A.. Yes, I have.
0. So you're familiar with the |
process? Okay. If you don't understand a

question, please ask me to clarify it.
A. I will do, thank you.

Q. And if you don't ask me to

- c¢larify, then I can safely conclude that you

understood the question; fair enough?
A QOkay, that's fair, thank you..

Q. In this examination, Jjust to make

sure we're on common ground with some terminology,

1f I refer to an incumbent wireless conmpany, I'll

ftake you to understand I refer to Rogers, Bell or

Telus?

A, Yes, I do.

Q.  Beforé we get to Wind, let's just -

‘talk a little bit about other potential issues. We

know that Mr. Moyse sent a March 27, 2014 email
with four writing samples marked confidential. Are
you familiar with that email and that incident?

A. Can you please show it to me?

Q. - Okay. It's WFC75126. And feel

freéé to scroll through, but I will tell you that

neesonsreporting. com 2016-05-11
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the four writing samples concerned four companies;
ohe was Rona, one was Homberg, one was a company

called NSINV, and the fourth was a company called

Arcan.

_A."_Do'Ybu miﬁa going uﬁ?‘ I see.an
email —-

ol e, T

"A.  —- dated March 27.

Q. Yes.

' A. Which:has“;— froﬁ Tom Dea to

Mr. Greg Boland, Peter Fraser, Tony Griffin and

Yu-Jia Zhu.:
Q. Yes. And if you scroll through =

thé'pages of that, you will see that there are

“attachments. So starting on the seventh page of
‘the document, there is an attachmént for Homberg

- Investing?

juSt reading the email itself.
BY MR. MILNE-SMITH:

Q. I'm actually not aSkihg'Ybu any

questions about the contents of the email.

A. _ I'm just getting familiar with the
email, if you don't mind.

MR. WINTON: Just while he's doing

neesonsreporting. com 2016-05-11
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that, Mr. Riley was cross-examined on this document
extensively, so we're only going to allow limited

scope for gquestioning in this discovery on this

document. | |
" MR. MILNE-SMITH: I'm just7ﬁpdating;
 THE'DEPONENT: (Withess reads
dOcument);.“Can you please repeat the questioné

"BY MR. MILNE-SMITH:

0. Are you aware that the four

writing samples concern four companies, Rona,

"Homberg, NSINV and Arcan?

A. Those are the ‘attachments, yes; to
the email that was circulated.

Q. Yes. And am I correct that

‘Catalyst never pursued an investment in Arcan?

AL We neveér —-- well, we analyze it;
| Yes.

A. We spend resources on it;_

 Qa Yes.

A We spend team's time on it, which

cost Us noney, and then we did not make an

" investment in terms of the securities but we did

invest time on ‘it.
Q. I understand. And am I correct

also that there is no suggestion by Catalyst that

neesonsreporting. com 2016-05-11
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1 West Face ever made or pursued investment in Rona,
2 Homberg or NSI?

3 ; A 'Couid §§u repeat the qaééfioﬁ?.

4 27 : B ) Q. You're not suggesting that West

5  :.Facé:tried fO pufsue an investment in Rona, Hombefg
6 or NSI, are you-? o

7 . P A. I do not kﬁow.what they”pﬁrSUed.

8 28 _' ; Q.."'Ckay.- That's fine if you don't

9 _,.kﬁowi .Thé point is, yoﬁ have no evidence that West
10 'Face pursued such an investment?

11 L A. No, I don't have the evidence. I
12 ﬁeigbnalifﬁdOn't;

13 29 0. pu{:tiﬁg 3a's.'idé Wiﬁd,’-Which we're
14 goiﬁénto_spend mdst of today on, whaf‘confidential
15 _information -- and putting aside this March 27

16 email —- |

17 f . .. . A. Céh-I jus£ 4—.I don't know if they
18 pursued again éﬁ investment of the securities. I
19 wonder if they spend time also looking at those

20 situations with the intention to invest.

21 30 ' Q. . Okay, you wonder but you'havéth 
22 | e#idéﬁce that‘they-did?'

23 S A. - Yeah, I dén*t.have thé:évidencei
24 31 B __.  _s _Q, Putting aside those four

25 __,-compahiés; thoSe four memos, and putting aside

neesonsreporting. com 2016-05-11
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1 Wind, which we're going to discuss for the rest of
z the day, does Catalyst allege any other
3 ; eonfidenfial information was passed by Mr;.Moyee te
4 ; West Face?
5 ; : AL mfﬁé concern exist beeeuse'the
6 f ihfbrmatioh'was received by West Face and not
7 f deleted or erased or even resulted in a
8 : notification to Catalyst about what is a:breaeh Qf
9 ; the disclosurée of materials that result from our
10 ; work product and our methods.
11 32 : Q. I understand y0ur'Concerh'bﬁt'I'm" 
12 _ aékiﬁg a Slightly different question. Do you
13 ; ;”actually allege or do you have any evidence of any
14 ; other confidential information being passed by
15 E Mr. Moyse to West Face?
16 ; _ ,r'A. We understand that there”ﬁefe
17 _E _multipie“meetings that took place between Mr. Moyse
18 f and senior officers of West Face in ‘which there
19 ; were discussions about the work product and about
20 ; the qualifications that Mr. Moyse has.
21 33 . | Q. Job interviews?
22 | A There were meetingg_:,'
23 34 - Q. Yes.
24 | A What is interesting is that in a
25 E'- job-iﬁte£view you should look for the skills of the 

Y re ggj% “W%%%?””{““% neesonareporting.com 2016-05-11
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1 individual and in this case they were loocking at

z the work product of the individual, knowing that

3 ; fhe work product was confidential. I would not

4 E qualify that as an interview. I will qualify that

> f as an enhancement towards passing information that,

6 f égain, belonged to Catalyst.

7 35 | é Q. Mr;_de Alba, What.evidencé”do ycu

8 have”éboutmﬁhat took place in those meetings?

9 - B , A. ‘T understand that ths materials-
10 é.fhat wéré”included in this email were used as part.
11 - of the discussion in what is so-called Jjob
12 ~ interviews.

13 36 _Q. How do ybu-undé£staﬁd'that,fbaséd
14 - on what?

15 . B A. - Based on thé'bther emails that you
16 :will'séé exéhanged amongst members of West Face.

17 37 o Q. So all you have are the emails and
18 _fIWhaféver-inferences you might draw from them?

19  _ K Al There was -- there was also the
20 ;behaviouf.of Mr. Moyse which, throughout this

21 Eprocess, he did nbt, knowing that there was clear
22 Econflict between West Face and Catalyst as to

Z23 prtential-Competitive positions, including dne-”

24 édirectly in Mobilicity and including one that wés
25 gtied up to Mobilicity which talked to the four -

neesonsreporting. com 2016-05-11
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1 carrier, he still continued to be part of the teams
z that were involved in those deals while having
3 fhese'multiple interviews.

4 38 Q.  How did Mr. .Mdy.s‘.,..e _knb‘w -t'hat Wé-st'"

5 Face was involved in a competitive situation when

6 he was at Catalyst?

7 | A Because at Catalyst we.havé.a

8 Weékly:meetihg; on those weekly meetings we discuss

9 the opportunities that we are considering and we

10 prioritize them.

11 39: 0. _Vi‘m'éékihg'a:différent question. .

12 T'm néémésking how he knew about what Catalyst waS 

13 pursuing. How did Mr. Moyse, when he was at

14 Catalyst, know what West Face was doing? Did you

15 know that at Catalyst?

16 A.  In those discﬁu‘ssior‘is‘ we anai'y'ze‘”

17 :_ who coula bé the competitors on a certain deal.

18 40 S Qu Okay.

19 A.  And it's natural'that'iﬁ Cénédian'

20 fsiﬁuations, West Face is a common competitdr.

21 41 0. Okay.

2z C . Al  “So much that-when Mi} Moyse:

Z23 résigns, he never discloses or he first does not

24 disclose to us that he is leaving for West Face.

25 S0 he himself récognized that that was not
neesonsreporting.com 2016-05-11
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Gabriel De Alba 14
1 something that is appropriate or easy as he tried
Z to hide it from us.
3 42 ._ Q. 8o let's go bacE”to_my original
4 : quéstion. 'What evidence.do you have of any
2 é'_*Confidentiai information that Mr. Moyse passed to-ﬁ
6 ; West Face other than the four mémos and putting
7 ~ aside Wind? |
o N MR, WINTON: He just answered that
9 é queé£ioﬁ.extensiVely. | |
0 MR. MILNE-SMITH: Okay, if that's all
11  there is. | |
12 f ) BY MR. MTLNE-SMTTH:
13 43 . I take it, Mr. de A-lba., _you'ré
14 : familiar with Wind's regulatory history?
15 L . A. . Yes.
16 44'.. L .  Q. :You'Ve studied the compahy?'
17 f._ ' - AL  _Yes.
18 45 B e 0.  So you'ré aware that in October
-7 Z .2009for théreabdﬁts the CRTC issued a decision that
20 ;:'”Orascom's debt and equity position in Wind put it
21  offside the non-Canadian control prohibition. Are
22 f :YOu familiar with that?
23 = A. Yes. |
24 46 | __Q. - And aﬁ{ T corre-c£ that in that
25 _.édntext,-GiébaliVe -—- let me pause here and talk

neesonsreporting. com 2016-05-11




WFC0111936/16

Gabriel De Alba 15
1 about terminology. There are lots of Globalive
z entities. When I say Globalive in this discovery I
3 ; am referring to the.companies controlled by
4 ; Mr. Lacavera, so not GWMC which is effectively Wiﬁd.
5 E'Mobile, so when I am talking about Mr. Lacavera's
6 f companies wé are on common ground theré?
7 o A Okay.
8 47 | 0 “Okay. 86 am I corrédﬁ'fhat in
9 that context of the CRTC decision in 2009 Globalive
10  contacted Catalyst about being a potential socurce
11  of Canadian capital for Wind?
12 f _ A Yes, that's correct. -
13 48 é — IQ...QOkay.--And:you chose not to prsué
14 ; that'invéstment ﬁith Globalive at that time?
15 ;:_'. o A. We did extensive work, that ﬁoik
16 E' wasuérchiﬁed'info-our files and library, and at
17 .. that point in time we did not invest, indeed.
18 49 ) : o Q. _ As a result of that eXtensive work
19 : obVioUsly you would have been familiar with Wind's
20 ;:.'Capital structure and Globalive's place in 1t?
21 E' ': . Al At the time, however the capitai”
22 E éffaisé,*if I recail, was connedted to a debt
23 é ;éfinancing, which is different to the ultimate
24 f E;transactions that evolved in 2014.
25 50 o 0. OH, I understand. T jﬁét'Wént to

neesonsreporting. com 2016-05-11
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Gabriel De Alba 16
1 make sure that you understood that for example
2 Globalive held two-thirds of the voting shares but
3 only one-third of the total equity?
4 A. Yeah, yeah, I think at the time
5 thét.was understébd. |
& 51 Q. It's a pretfy basic fact‘. YOu..
7 ' ﬁnders£dod £hat?.. | |
8 A, Yedh;'
9 52 Q.. You said ?ou.did éX£enSive'
10 -reSéarch on the company so you understood its
11 capital structure?
12 A. Yes. I’mean,_again you -are
13 166king for debt financing —-
14 53 0. T understand.
15 _A;.-.;— which is a-different lefel of
16 ahalysis versus iOOkihg at an equity investment,
17 but I thiﬂk it was known that indeed it was a
18 structure that was tailored to deal with a keY- _f 
19 fplayer, which was -- or which were the Canadian
20 regulators.
21 54 Q;_*'Okay. And theh'just.going on
22 '.through the histbiy of Wind Mobile, in or about
23 fJune 2012 the governiment amehded -- the federal
24 .government amended the Telecommunications Act to
25 permit foreign ownership of non-incumbent wireless
wﬁ1%§;§§§§§§£:}§wﬁgizg neesonsreporting.com 2016-05-11
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1 companies under 10 percent market share. Do you

Z recall that incident?

. A corrent o

4 55 | 0. And am I correct that in that

5 'Coﬁtext.GlébaliQe-again approached Catalyst about *

6 potentially investihg? Is that right?

7 A. Probably, yeah. I believe. .....

8 | diScussions happened at the time.'.

9 56 Q. Right. Okay. And ultﬁétely; as
10 F'I'unaé£stand it, Globalive and VimpelCom also had
11 .; discussions and decided that VimpelCom would try to
1z ;'buy Globalive. Were you aware of those
13 ; discussions?

14 f | A. ' I'Was aWare.that ultimatély théy
15 E adjusted again the_capital structure --

16 57 _ Q. Yes.

17 _ ::”i:  ________ CA. . --= to ééhfinue basicaily without'
18 at that point iﬁ.time needing capital from

19 catalyst.
20 58-_. _ Q;_ .Did'you have any'diééussions'with- 
21 | Vi.mp'el.(.l”é.m at that time about investing?

22 SR A. I don't think in 2012. I think
23 é 'thé discussions With VimpelCom started in 2013.

24 59:_ o Q.  Okay, that was my next gquestion.
25 So in 2013; ..... as_i'understand it, is when VimpelCom

neesonsreporting. com 2016-05-11
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Gabriel De Alba 18
1 first started to explore selling its interest in
2 Wind Mobile; i1s that right?
3 ; A  That'S correct.
4 60 B “_ Q.  And they approached ydﬁ.in that
= context?
& -*'_. AL That's correct. We apbfoaChed
7 'them téo, it'was.an active pursue from our side.
8 6l ; Q. Right.
9 | o A.  Thcluding multipie emails and
10 ; communiéations aﬁd meetings that took place and
11 - including, I believe, exchangé of proposals towards
12 - an acquisition. |
13 62 Q.  And who was on Catalyst's deal
14 _  ;téam fd£ thét set of negotiations?>
15 ~ A. Well, at Catalyst we have a flat
16 é tean. | |
17 63 R Q Yés..w
18 : | A.. So baSicélly, as I'ﬁeﬁtionéd
19 * béf6ré, all of the deals are diécussed amongst the
20 full team members. The team members include
21 analyéts,_aSSociateS, VPs and partners. We are a
22 small team, and as a téam we lock at all 6f the
Z23 deals togethér and discuss them together at leéast
24 once a week.
25 This is beCausé-eVen'thé”aﬁélys£5'havé

neesonsreporting. com 2016-05-11
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65

the opportunity but also the responsibility to
utilize their own capital to invest on the deals 1in
what is called co-invest.

That is -- that'is-dgﬁe so'thaf'thére
ié an alignment between the analyst at the youngest
level and our limited partners, therefore the deals
are discussed fully across the investment team as
everybody will have to put its own money on the
iine on par with the investors. -

Q. Mr. de Alba, could you please

 produce for me all documents from 2013, all

communications —-- let's start with emails, all

emalils concerning the 2013 negotiations between

VimpelCom and Catalyst on which Mr. Moyse was

copied?
U/A  MR. WINTON: We'll take that under
advisémeﬁt.f

BY MR. MILNE-SMITH:

Q. Can you produce all'documénts

these 2013 negotiations between VimpelCom and
Catalyst?

U/a MR. WINTON: We'll take that under =
advisement.

BY MR. MILNE-SMITH:

: created,.authored, edited by Mr. Moyse regarding'__f 

neesonsreporting. com 2016-05-
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Gabriel De Alba 20
1 66 Q. Can you produce any other
2 documentary évidence that demonstrates Mr. Moyse's
3 involvement in these negotiations, investigations,_
4 discussions? -
5 U/A MR. WINTON: We'll take that under
. advisement. |
7 BY MR. MILiiTE‘—'SMITH: |
8 67: """"" Q. Now, putting aside thé_iSéue'thaf
9 you have meetings wheré you discuss all of
10 - Catalyst's investments, am I correct that the deal
11 team for Catalyst and Wind Mobile and VimpelCom was
12 YOurself, Mr. Glassman, Zach Michaud and Andrew,
13 originally Andrew Yeh, Y;E—H,:as of, Say,_Decembef-
14 20137
15 : A; That was the core deal team;_ """"
16 HOWever,*éS we ére.a small firm and we are
17 committed to training and we are a flat
18 Organization, the details related to the déals.éré
19 shared from the partner level to the youngest
20 level. It is done, as I noted, because ultimately
21 even the analysts will be cCo-investing with the LPs
22 on each deal and we want to show them that
23 alignment.
24 _,-.Als'd, in terms of m‘ent'orsh-ip; -w'e"-ar.e 3
25 very'tféﬁSparent about-not only the analytics, but
neesonsreporting.com 2016-05-11
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Gabriel De Alba 21
1 also the thinking process and the strategies
Z related to the deals.
5| 68 O.  Okay. Well, T'd like to see
4 -prbduction'df all.documénts that demonstrate the
> -”involvement, the mentorship, the training that'you.
6 just described --
7 A _~Absolutely;
8 69 0.  -- for Mr. Mdyse?'.
9 ‘u/a ~ MR. WINTON: I'll be the stie who
10 “answers ‘those questions and, as I said, we'll take
11 that under advisement.
12 BY MR. MITNE-SMITH:
13 70 0. Did Mr. Moyse chobsé to co—invésf
14 in'aﬂy inVestmentS concerning -- I guess there
15 ‘never was an investment so there never would have
16 been any co-investment by Mr. Moyse because
17 :ultimately an investment was never made, right?
18 MR. WINTON: Are you referring to Wind?
19 ”_.BY MR. MILNE-SMITH:
20 71: 0. Yes, referring té’Wind.
21 A. --It's.not a choice.
22 72 Q. - ©Oh, you're talking about'thé
23 carried intérest“through the funds?
24 A. No, I'm talking about
25 ~ ¢o-investing.
neesonsreporting. com 2016-05-11
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Yes.
A. It is not a choice. FEverybody
co-invests in all deals, therefore everybody is

informed about where they are putting their own

money.

0. Okay.

A. For example, Mr. Moyse did invest

in Mobilicity_and did invest in every other single

investment that Catalyst was pursuing.

Q. Simply by being an employee?

A. Simply by being a menber of the

investment team.

0. Right. You mentioned Mobilicity.

Tn 2013 T underétand that Catalyst was the largest

'holder of senior secured debt in Mcbilicity; is

that right?

That's correct.

A

Q.. Roughly 30 perceﬁt?

A '.Correct.

0. :_You mentioned —- we'vé télkéd

- about the core deal team to distinguish it from .
your overall investment team with respect to Wind.

Did you have a core deal team for Mobilicity &as of

the end of 2013, say?

A. All of thé investment members who
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1 had invested in Mobilicity. In addition, it was
Z known across the firm what was -— what were the
3 analytics related to Mobilicity.
4 79 | Q. That's not my-questioh.- My -
5 question”isi'who.Was on the core deal team?
6 A. I'1l need to check.
7 s0 0. .JIf you could advise me?
8 U/t ' MR.'WINTON: Yes, we'll let you-khow;
9 | THE 'DEPONENT :'. But ‘I want to just
10 féiarify something, if you allow me. Tt was also
11 ;known across Catalyst, and even discussed with
12 gadvisors, invéstment banks, that while Catalyst had
13 éclose to one-third of the Mobilicity bonds, it was
14 ;our understanding that West Face also had a
15 Eposition on the bonds. Therefore, that was another
16 findication that in our pursuit of the four carrier
17 ‘strategy, West Face was a competitor.
18 | ' BY MR. MILNE-SMITH: | |
19 8i 0. Was that public knowledgé,~West
20 .FaCe's-involvemént?
21 . A. It was.knOwledge at”ééééigst}
22 82 . Q._ Ckay. So you would on occasion
23 -~ have ihfofmdtioﬂ.ébout the.non—public investments -
24 or non-public interests that West Face had?
25 A, No, I called Tony Griffin and
w§1%2i§3§§§?%“ ?§®§§§§ neesonsreporting.com 2016-05-11
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1 asked him to discuss that situation and I
2 understood from him that indeed they were looking
3 | at the wireless market.
4 83 : o 0. That they were looking at the
5 5”WireléSs ﬁarket-or that they were invested in
6 “Mobilicity?
. -- A.  Both. |
8 U MR. WINTON: Just to clarify, this
9 mightméésist; at this time, Mr. Milne-Smith, as yoﬁ
10 Eknow, Mobilicity was 1n CCAA.
11 f . MR. MILNE-SMITH: Yes.
12 é -  m.MR.fWINTON: So the very public
13 éprdcééding,-I think a lot of the parties' interests
14 éin the Mobilicity debt was in fact, if not
15 :widespread public knowledge, common knowledge
16 'within the industry. |
17 = | . MR, MILNE;SMiTH:.;That's why i”a5ked. --------
18 o  ”BY MR. MILNE-SMITH?: |
19 84 | "'_ Q. Could you please turn up'ccG25177.
20 : . Off thé-récord-for.a second.
21 SRS - OFF THE RECORD DISCUSSION -
22 - .. _-” BY MR. MILNE-SMITH:
23 85_: _;'_  Q. B30 I've asked you to cali up  |
24 doéuﬁent'CCGOO25l76 which is an email dated January
25 | 2nd, 2014 from you, Mr. de Alba, to a number of
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1 people at VimpelCom attaching a Letter of Intent.
z Do you see that? |
3 ,MR.-WINT@N: _Mff”dé-Alba now has the
4 email in front of him.
5 | BY MR. MTLNE-SMITH:
6 86 é Q. Okdy. So it réads:
7 | ) . "As per previous commﬁnicatidhs- 
8 “and in order to get some direction
9 to our dialogue, pledase find
10 ‘dttached a full acquisition LOI."
11 - 'Standing for Letter of Intent, I
12 presume?
13 AL That 1is c‘drrect. S
14 87 - | Q. - Can you just descfibe for me the
15 communications that had led up to this?
16 | Al Can you please open the
17 _attachment?n. |
18 TR ” 0. ~ Sure. That's 25177.
-2 A A.  So before this, there had been
20 ' discuSSions.with VimpelCom individuals responsibie' 
21 for the Wind Canada investment. Before this, terms
22 had been.exchanged and certainly discussions and
Z23 analysis at Catalyst would have beéen conducted.
24 89 Q. You said terms had been exchangéd'
25 between thé.parties; is that right?
R —— 2016-05-11
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1 Al I believe previous to this there
2 had been emails which also highlighted terms
3 related to a potential transaction.
4 90 - : . 0. Counsel, could I see any emaiis _ 
> éXchéhging terms for a proposed acquisition?
6 Uu/a MR. WINTON: We'll take that under
7 _adviséﬁent;
8 BY MR. MILNE-SMITH:
9 91 0. And had these terms that wéré
10 under discussion concerned the acquisition of ali
11 of the equity of Wind Mobile?
1z Al I believe so.. |
13 92:  . ; 0. . If you go to pagé'z of the letter, -
14  you‘ll see pbint number 4 states that:
15 "Catalyst:is prepared to entéf .....
16 _iﬁfo.discussions-regarding a
17 potential merger between Mobiliéify
18 | and Wind."
19 | Had that béen_péft ofJféﬁr'prior
20 disduSsionSé
21 A. _I'beiié.{}'e s6 | |
22 93 :' ........ _IMHQ._ And you understééd'éf coﬁfse thaf
Z23 'any merger of Mobilicity and Wind would require
24 - government approval?
25 | AL Certainiy.
neesonsreporting.com | 2016-05-11
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Q. And in fact, Just acquiring Wind

by itself would require government approval?

_A. Certainly. Key component.
Q. Right. And I take it, given the

history of Wind ‘that we've discussed; you were

aware that regulatory approvals were a key concern -

for VimpelCom?

A. . For -— correct.

.Q.-  They were -- théy warnted to be
suﬁe that“any déal they entered into for the sale -
of Wind would ¢btain the nhecessary regulatory .

approvals, right?

"A. Correct.

Q._.}Okay. If we just go back to the

.cbvering email, so the Letter of Intent is for a

full acquisition, but you also ‘go on to sSay in the .

second sentence that:
 f"CatalySt.isi§pen to discuss
....... other strategic encroaches including
.converting the largest position on
' Mobilicity debt into equity or débt- 
~1into a joint partnership within |

. - VimpelCom."

So that's another option ydu*were open

to exploring?
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A, Correct.

Q. - Could you turn up CCG0010331.

- 10331. So this 1s an email from Zach Michaud,

" M-I-C-H-A-U-D, Zach with an H, to you, Mr. de Alba.

Do you see that?

A, ves, I do.
..... Q. Mr. Michaud, a$”I understand it, -
Was.avviCé—president;at Catalyst; 1s that correct?

Al That's correct.

..... Q..- So would he have béen the most

Séﬁior'membér of the_investment team below
yourself, Mr. Riley and Mr. Glassman?

AL Correct.
| Q.:  So you'll see in the third
_pafagraph he sayé:
"BranQOHIand T are working on
- the cash flow requests from MMFG."

Am I correct that that's another

- Catélyst po£tfolio company that has nothing to do

.- with the wireless industry?

A. You are corréct.

0. And then he says: .

- "Andrew and I are refinihg the
 _;'Wind MObilicity combination model."

.So that's Andrew, do I pronounce it =
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1 Yeh, Y-E-H?
2 R A.  Correct.
5| 103 S o So Andrew Teh and mech e
4 ' refinihg the'Wiﬁd.Mobilicity-combination'model. So
> .do I take it from that that Mr. Moyse was not
6 ‘working on the Wind Mobilicity combination modei?' 
7 .  ._;A.  No. He might have done other
8 : work, hé might]haﬁe reviewed with his colleague.
9 He will have listened to the main drivers that I
10 would have noted to the whole team, at least on the
11 Monday meetings, about what were the value drivers
1z of the business and the model.
13 104 : Q. Can you please broduCé for me all
14 __'ddéumentafion-demonstrating Mr. Moyse's involvement
15 é. in what I'll call the telecom file prior to March
16 26, 20147
17 U/A | MR. WINTON: Well, I'll take that under
18 f f advisémen£; .I'm not sure. We may have to discuss
19 é é what you mean by all documentation, but we'll take
20 - that under advisement..
21 j BY MR. MILNE—SMITﬁ: .....
20 105 é:' S 0. Okay.
23 e _f' o A. . Tt might be helpful again for ycﬁ.-'
24 “to kﬁow that the files are discussed openly amongSt.
25 ; éll‘team members on the weekly meetings.
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0. I understand. You mentioned that

this morning. That's helpful, thank you.

A. . And Mr: Moyse at that point ih

- time who had been an investment on Mobilicity.

0. Could you turn up CCG0010364. Do
ybu haVé.that?
MR. WINTON: It's ow open. .
' BY MR. MILNE-SMITH:

Q. S6 this is an email from a Melissa

'JaCQQait; :iS'She'Mr. Glassman'é.assistant?
A. No, she was assistant to Zach.
Q.  Oh, to Zéch. ~Okay. 8¢ this is
- Just —=- she Sayé”that Newton, meaning”Mr. Glassman,

I assume, asked Jim to grab these Wind articles,

 thought I'd pass them along to you as well. And

1it's sent to Mr. Michaud and Zndrew Yeh.

So perhaps I'd ask by way of

Eundertaking'to advise if the reason it was sent to
?Mr. Michaud and Mr. Yeh 1s because they were part
of the core deal team for Wind, that's why those

‘addressees were chosen?

either, and that does not mean I was not a member

fof the team.
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1 110 Q. Okay. If you can just tell me why
2 those, then, why those two people were selected?

3 ] o E - A We don't know but it's clear that'_
4 é .the§-ére members of the team.

5 lli ' Q. Can you'make.én inqﬁiry'to find

6 "on? _IS“MS; Jacqﬁart still there? |

7 ? | E MR. WINTON: Is she still emﬁlofed?

: | .-'.-_',':j_- THE DEPONENT: No.

9 f ' ,*'.. - BY MR. MILNE-SMITH:

10 112 ;5_~" Q.  Okay.

t S | A. - But it's clear I was & meibet of
12 é the team aﬁd-it'é clear I was not included, so your
13 f fjanclusion is wrong. .

14 113':3 0.  could you'tufn-up ¢CG0023893.

15 'This is a document, an email from you to

16 ;. Mr. Resbech at VimpelCom and Mr. Turgeon at UBS

17 -attaChing comments on a non-disclosure agreement.
18 f E Do you see that?

19 é | L - A Yes, Tdo.

20 114 ; § '5 ._ Q. Now, in the documents that have

21 L béénjprodﬁéed by Catalyst in this case, I've seen a
22 é few different drafts of an NDA in the period of

Z23 é ; February and March of 2014, but I hHaven't seen any
24 ; ;.evidence of substantive negotiations beyond the

25 ; E ietter of Intent sent -- that we looked at earlier
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1 that was sent, dated, I think, December 30th.
2 . Were there any substantive negotiations
3 ; betﬁéen'the Letter of Intent that we looked at
4 E earlier and, Jjust t¢o pick a point in time, this
5 f ﬂocument on March 22nd?
6 f = A There.wefé} a$ noted préviOusly;
7 téﬁms eXéhénged”ﬁnder which Catalyst was proposing
8 - to VimpelCom to explore a transaction:
9 115 o Q. We looked at those. I'm asking 4
10 différent.Question; I'm asking about after that
11 ; _Letter of Intent that we looked at, from that
12 - Letter of Intent up until this date of March 22ﬁd .
13 f had there been any further negotiations about the
14 f deal as opposed to just the terms of an NDA?
15 é _ - A The natural dynamic of a deal to
16 _g:et”to signing an NDA meant that there would have
17 - been discussions amongst the parties to advance the
18 E transaction. So I will say yes, meaningful enough
19 f that VimpelCom considered Catalyst a suitable party
20 ; to sign an NDA énd get into more detail into
21 E discussions of & deal.
22 é In addition to that?”as you kﬁdw'if
23 ; from the.email,.there are already very precise £ 
24 E points noted by me, such as, for example, please".
25 f find attached next steps are ﬁo receive business
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1 plan. So the deal has advanced so far in which now
z I can mdke a specific request, business plan.

3 ; I also invite VimpelCom to be as

4 ; Specific.about enterprise value, their equity and

> f control approach, as we will be devising a capital
6 f structure. This méant that there has been an

7 f évolution of the dialogue so that the details of. f.
8 : fhe deal are starting to get.cemented.:

9 116 | : - Q. Mr. de Alba, first of ail, can.i
10 .,-cbhfifﬁ that you?ve already produced all

11 ; _HCbmmunications between Catalyst and Vimpeldom O£

1z E danyone on their behalf in this period from December
13 .~ 30th through March 22nd?

14 ; | MR. WINTON: Yes.

15 T . BY MR. MILNE-SMITH:

16 117 5' 'lﬁ_:' Q. Okéy- And am I cotfedt“that'thefe
17 _. are:ho émailS'discussing any terms other than an

18  NDA?

19 ; - MR. -WIiNTON: ..I"m not '-'suré' we '.r'e. 'gbing
20 ; lfo agree with that.

21 | . BY MR. MILNE-SMITH:

22 118   .:“ _Q. - Okay. If there are any ddéuméﬁts
Z23 K démOnstratiﬁg négdtiatiOns or discussions other

24 : than concerning the terms of an NDA between those”
25 two dates, please point them to me?

S R R W S W . _ _
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1 U/T MR. WINTON: We'll do that by way of
2 undertaking.
3 BY MR. ._MIIL'NE—”SMI.TH’:
4 119 Q. Can you please produéé for me any
5 recordsuéf phone conversations that you had with
© H VimpelCom_during'that time period?
7 U/A _ MR. WINTON: We'll take that under
8 o advisemént;- We have to see what we can do about
9 that. | |
10 - BY MR. MILNE-SMITH:
11 120 o Q. And did you havé'any in—pe155n 
1z meetings with VimpelCom or anyone on their behalf?
13 ; 5 . A. . I would neéd to check the
y | caléhdéf, _________
15 l2i _' . £5 Q_ : If you could”lef me know?i e
16 U:/'T """ ! MR. WINTON: Mr. de Alba will unde'.rta'ke
17 _Ito review his calendar and see if we can answer
18 - that question. -
19 | BY MR. __MILNE—'S’MI’TH': T
20 122 = Q.  Okay. Would you turn up  
21 CCGD011564. So this is an email, & covering éﬁail
22 from Mr. Moyse to Mr. Glassman, yourself, Mr. Riley
Z23 'fas well and then copied to Mr. Michaud. Do you see
24  that?
25 é -  5.,“'_A.  (Witﬁé$S reads document). Yes.
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1 123 Q. And this attaches a presentation
2  swhich'I understand was made to Industry Canada; is
3 f  that right?

4 é L A. _”Dé yOu'mind-épening fhé

5 f ; pfesentation? |

. ; | MR. CARLSON: - That's 11565, He has it
7 | é open.

g | ; | S THE DEPONENT: Yes.

9 f é é: y ' BY MR. MILNE-SMITH:

10| 124 [RERERE Q. Now, earlier in this proceeding
11 M. Riley Sw©re:ah affidavit on May 1, 2015. At
12 -fparagraph 36 he refers to a presentation_prepéred
13 by Mr. Moyse. Is this the same presentation

14 er. Riley 1is referring to there?

15 | | _ A May I read it --
y s : o :  Q-  Csure. paragragh 36_ .......................

17 _ ._;_'._ A ' (WitneSs reads document) . Yeé,_I
18 ; s hévé read. |

19 126 - .  .Q; C My éﬁégéioh.is, the presentation'I'“
20  'haQe juSt.direcféd your attention to, CCG0011565,
z1 | is that the same présentation that Mr. Riley was
22 “referring to in his affidavit?

23 - A.  Yes.

24 127 f.' ..  fo -~ And I ﬁﬁaé£Stand there.Wés

25 actually'a'meetiﬁg in Ottawa with Industry Canada
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1 at which this PowerPoint was presented?
z . A.  Correct.
3 128 o ) Q. " Who attended for CatalfSt? m
4 o Al Newton Glassman arid Jim Riléy.
5 129. Q. - You didn't attend?
6 A.  No, T did nst. .
7 136. Q. Do you know who.attended féflthef
8 'goverﬁment? |
9 . o
10 131 - ....... - Q. © Why did Mr.--MO'jfse '..I.Dr'.ep'are t’his’”
11  :'presé£tation? Why.was he chosen to do it?
12 __  A. - Because he was a critical member
13  of the team.
14 132 Q. And yo.ﬁm will produée‘. for mé all
15 B other documents demonstrating his involvement with =
16 } the team prior to this date? |
17 ;__ U/A ) MR. WINTON: ~We already took that uﬁdef.-
18 advisement, didn't we?
19 : MR. MILNE-SMITH: I'1ll t-ake" it thatyou
20 ;f Hdﬁe. |
- SRR _..BY' MR. MILNE-SMITH:
22 133 é: .*  Q. When you say a.critical.membér.of
23 _fhe team, do you ﬁean the Catalyst investment team
24  or the core deal team for the wireless industry?
25 o AL Can you repeat the question?
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1 134 Q. You say he was a critical member
2 of the team. Are you talking about the Catalyst
3 ;”m investment teém in general or specifically the core
4 ~deal team that was working on Wind and Mobilicity?
2 f ; AL Both. |
6 135 - E . . Q. Mr. de Alba;“Yoﬁ'fe“uﬁder oath
7  'hérei It's your sworh testimony that Brandon
8 : .fMoyse,gknowing that you're going to have to producé
9 all dociiments demonstrating this, it's yolur sworn
10 testimony that Brandon Moyse was a.critical member
11 of the core deal team working on Wind and
12 .Mobilicity prior to March 27th? That's your SWorn
13 testimony?
y é  A. ..... e
15 136 _é '“  Q_ - Okay.
16 o """ A, so to .th"e"plc;irit that he is
17 informéd about fhe.critical strategies that
18  Catalyst is going to be pursuing with the
19 government. This is highly confidential
20 éinformation;f |
21 137 é 0. _I uhdérstana.  Ana.what.
22 ..inﬁolvemenf.did'he have before =- before hé
23 ." prepared this presehtation? .
24 A As noted, he had participéted and.
25 inﬁeéféd.in Mobi1icity, he had participated in
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1 discussions with the partners of all the strategies
z related to Catalyst's involvement in Wind and
3 Mobilicity, openly knowing the thinking of myself """""""
4 and Mr. Glassman about the approach, and so far
5 fhat, yoﬁ know, his involvement is so.critical that
6 he is the last person to touch the presentation
7 before it is shown to the government.
8 138 Q And can you also prodﬁée_fdr”ﬁé
9 all —- becatse I haver't seen any, can you produce.
10 ~for me all documents between March 27th and May 6th
11 demonstrating Mr. Moyse's involvement in the Wind
1z or Mobilicity files?
13 U/T MR. WINTON: Yes.
14 'BY MR. MILNE-SMITH:
15 139 Q. We were informed early'in'the
-6 | CourSé.of'this iitigation by your counsel that ﬁhis
17  presentation we're looking at, CCGI1565, was
18 destroyed after it was presénted. Are you aware of
19 that?
20 ;A;  .As thé inforﬁétibn was driticai;
21 we advise -- of it was advised that the
22 fpresentations were destroyed so that the
23 ;information would not be floating around..._: ----- SR
24 140: Q. It was advised by who?
o5 | 'MR.' WINTON: I think I can assist. Tet
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1 me try to assist.
2 L MR. MILNE-SMITH: Okay.
. : C  MR. WINTON: My understaﬁaiﬁg;“and' ...................
4 E MrQ dé Alba.can-correct me if this is incortrect, is
> f that after the -- .at the Ppresentation the copies of
6 f fhis PowerPoint were requested back from the |
7 é government members who attended.
g o MR. MILNE-SMITH: Yes.
9 é N MR. WINTON: And taken back by‘datalyst'
10 ; and:destroyed and a direction went out to all
11 f members of the deal team who had touched this
1z f presentation to destroy all copies from their
13 ~ records as well. .
L é | ~ BY MR. MILNE-SHMITI:
15 1471 ; E ' o Q. _And who made that order?- 
16 S ; _.  MR. WINTON: I understand it was either
17 * Mr. Riley or Mr. Glassman or Mr. de Alba.
18 ' . BY MR. MILNE-SMITH:
19 142 ) |   5 Q- Do you recall?
20 L _'~A5_I_I don't recall.
21 143. :_'_. :r _5.Q.”' Is it Catalyst's'geneﬁal §ra¢tice
22 _'fo-déStféy copies-of presentations made to
23 ;. government?
=4 é - A  It is. Iﬁ”igmaigo indqufy 
25 E praCtice to keep information that is critical
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1 confidential.
2 144 . Q. So let's look at the presentation
3 itselfl” If you go to page 2, under the heading
4 "Ooverview."
5 MR. WINTQN:*”féS, Weffé there.
6 : BY MR. MILNE-SMITH: _
7 145 _; S Q. You will see about a third bf thé
8 way'down'the'page,_it says:
9 E ;;__ . "Catalyst is in advanced
10 ; 5 . | ”_._*'discﬁssion with VimpelCom to gain
11 é ;;-'f_* control of Wind Canada but the
12 ; éf : - - process is tight on time."
13 E ff éf _5_ Do you see that?
14 f éé fé:_ '.5'~A. _Yes, I do.
15 146 Eé Eé ; ' Q-_.-NOW,_am I cOrredt £hat as bf:thé
16 ,f.daté-df'fhiélprésentation, March 27th, you had not
17 _* yet executed a signed non-disclosure agreement?
18 | :1 A.. - I need to check the date of the -
19 ONPA.
20 147 B Q;.’.YOu-caﬁ advise ﬁe'by Way.of
21 _,fundértékingf'is that fine, counsel?
22 U/t MR. WINTON: Yes, we'll let _you 'kn’cﬁ,\r' if
23 é that's ihcorrect, You cah_assﬁme that's correct
24 é unless we tell you cotherwise.
25 f i BY MR. MILNE-SMITH:

- R T T . - -
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1 148 Q. Am I also correct that you did not
2 yet have access to the data room? You didn't get
3 g.. into the data room until.May,-correét?

4 é : | A. Not at that péint in time.

5 149 :_ ,5_,-5_Q} f_Meaning I'm correct?

6 - - " MR.'WINTON: You're correct.

7 :_ BY MR. MILNE-SMITH:

8 150  '. o Q. So -obviously you'ﬁadn;f commehcédm”
9 . dﬁe'diligence?

10 S _ A. That's'wroﬁg;  Due diligencé.was
11 - commenced with the analysis that was conducted on
12 é Mobilicity because the strategy, as noted in the

13 g prior emails, and as even consideﬁed'by'the

14 ; government, was to create a fourth carrier, so a
15 ; critical componeﬁt of our strategy was to

16 E understand Mobilicity and then how Wind WOﬁld

17 : _ éonnect or could connect with Mcbilicity.

18 151 :_ 0. So you had done due diligeﬁéé Oﬁ"
19 Mobiliéity but ndt on Wind, obviously, because you
20 didn't even have access to a data room?

21 ' A.  You can conduct due diligénce

22 Without é¢eéss to a data room. There was public
Z23 information related to spéctrum that -- and other
24 matters, that our team had started to analyze. And
25 as noted, discussions had already started with
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1 VimpelCom to create a framework for the core
z negotiations which would represent that we had
3 ; already an understanding of drivers that we were
4 ; prepared to discuss with VimpelCom. - - - =
5 152 R 0. Please produce all evidernce of
6 your due diligéﬁéé on Wind, not Mobilicity, I'm not
7 .,”F— because I know that's a huge other file, on Wind
g ':.'prior to March 27th? |
9 - u/a MR. WINTON: --I"m"goih'g' to take that =

10 éf under‘adﬁiéement.

11 . BY MR. MILNE-SMITH:

12 153':E ._ _*'_ 0. You obviously hadn't eXchangéd

13 _f dréfﬁ shére purchase agreements?

14 E : A. We had exchanged.ééonbmic férmé

15 ' and propbsals. "I don't think yet share purchase

16 fjagreements.

17 154: _ 0. - Other théﬁlfhe“iéttér'bf.fﬁéént

18 Which we've alréédy.seen, I'd like to see those

19 ' éxchanges.of economic terms.and proposals regarding
20 © Wind? |

21 MR WINTON: _Subseq{iént to thé d'e'ii\;e'ry
22 . of the Léttéi of Intent? |

23 | . MR. MILNE-SMITH: .I've"élready"asked

24 - prior to the.Letter of Intent; so yes. | |

25 |  MR. WINTON: I think _you've-”.alsé asked
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1 subsequent to, so we gave you an undertaking to
z identify documents that refer to substantive
3 ; discussions.
4 o MR. MILNE-SMITH: Yes.
2 5 U/T. ________ m__'MR‘:WINTON: And I'guess:tO'the exfén£ _ 
6 f that 1f they'areh’t produced but we can locate
7 é additional documents, we will produce them.
8 - BY MR. MILNE-SMITH: |
o| 155 é f  “ _ Q. If you go to page 7 bf'thiS 
10 B présentationg |
11 | | MR. WINTON: Just before you get'"theré,
12 “Mr. de Aiba, it's at page 3.
13 . | THE DEPONENT: T will just note that
14 the presentation itself provides analysis related
15 to the industry and certain drivers.
16 _ BY MR. MILNE-SMITH:
L 156 | _ = ”T1 ..... Q. Yes. I'm certainly-aWare of thé
18 a dOHtéﬁt'Of.theIAOCument.
19 o B A. So certainly woﬁk had beeh-done.
20 157  m | ':Q.-':So on page 7 you'll see right at
21 .'thé tdp it talkS about option 1, which is combihing
22 ”0 Wind'and Mobilicity to create a fourth national
Z23 ~ carrier. So you see the next two pages talk about
24 E option 2 and option 3.
29 | | .~ - Is it safe for3mé.td.éoncluae'that”. m
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1 these are the options as Catalyst sees them, what

z Catalyst would be potentially interested in

3 ; pursuing?

4 -  A;”_HThe§e.are thé.obtions té hive &

= f discuséion_framework with the government.

6 158 éj Q. Right. And this is in'the coﬁtext.

7 . of the gé%ernment's poliey of encouraging a fourth

8 :.5 national carrier, correct?

g o A Correct. N N S
10 159 o I - Q. - And that_policy was well knowﬁ.and
11 K widelyjpublicized?

12 o A, Yes. oo

13 160 - .. ,: """" Q.. So you say in ‘the fir5£.bullet

14 pointuéhere, or fhe presentation says:

15 é o "Negotiations with Vimpélem

16 ; ; _5' ._' are well advanced but no deal can bé
17 _'_ - "._ :completed without establishing a

18 E é ; : _Viable'regulatory and economic

19 é E | : _;”'  framework.”

20 é é f  : And then the reSt of thiS page? as i
21 ; ; uhdersténd'if, goes on to say what Catalyst

22 ; E perceives to be:a viable regulatory and economic
23 ; f framework; is that fair?

24 f é H:A" Let me reéd.ita .............
05| 161 9. sure.
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1 A. (Witness reads document). I have
2 read it. Cah you please repeat the question?

3 162 ,  Q. Sure. So the first bullet says
4 that: |

5 *“;;:no deal can be éompletéd

6  _without-eStablishing a viable

7 regulatory and economic framewofk."'

8 Am I correct that the rest of the page
9 is Settiﬁg but what Catalyst perceives to be a

10 viable regulatory and economic framework?

11 A. Correct.

1z 163 - -_. Q. .- Okay. And éﬁ.I also éorrect that
13 ali'the poiﬁts liéted there under the heading of

14  "RequireS" are not in place as of March 27th? In
15 other words, these are changes that need to be

16 - ‘made?

17 A; _.Some offthemmmight héﬁé_partial

18 impiéméﬁtatiOn.:-_

19| 164 & 0. Such as?

20 | A. - Using the-fhird builéf'that éays
21 "Husing incumbernit's networks outside licensed

22 ‘areas." There might be some of them which already' 
Z23 there have been agreements. |

24 165 Q. Okay. So mOre'WOrk-wés'needed bﬁf
25 there was Some-helpful regulatory structure on that
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1 polint?
2 A. I believe so.
5| 166 0 Q.  Okay. And looking specifically at
4 ~the last.oné} "Ability t6 exit the investment with
5 no restrictioné in five years,”"™ I take it we're
6 -agreed that at that point in time that condition
7 was not satisfied because the government wouldn't
8 permit sale of spectrum to incumbents?
9 A. - Correct.
10 167 Q. - If you go td_the next page, page 8
11 .of 11565, fhisISets out what Catalyst perceives as
12 option 2, Which is combining Wind and Mobilicity to.
13 create a fourth national carrier focused on the
14 .wholesale market; 1s that right?
15 A Correct. A
6| 168 Q. And WhGHHYOu.léOk at ﬁhe
17 requirements liSfed further down the page, fhat 
18 "also includes the ability to exit the invesfment
19 “with no restrictions in five years, the same as we
20 f'saw for option 17
21 A. - Correct.
22 | 169 o.  And am T also right that the
Z23 abiiity to operafe-on the wholesale market is not
24 something that was permitted by the government at
25 that time? .
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1 Al Correct.
2 170 Q._;'And just to jump ahead in time a
3 _uTii££iéMBi£; ..... am T also correct that by, just pick a
4 ‘point in timé, August 18, 2014, whed your
5 ; exclusivity with VimpelCom expired, the goﬁernment£_ 
6 f had not approved unrestricted sale to incumbents;
7 é ;is that right? There had been no regulatory changé' 
s ; Eon that front?
e e
10| 171 é o .”:'_-Q._ And the govérhment also had not
11  ;£apprb§ed a wholesale strategy?
12 o AL There were ongoiﬁg discussionslon
13 bbth pdintSL | |
14 172 : Q. _£fes,Ibut:they hadn't'approved it?
15 o B A.  Right.
16| 173 Q. And then if yéu go to the next
17 ~ page, thion 3,.am I correct, and take a look at
18 E_r the document obviously, but am I correct in reading
19 ; _ this as being the "or else"? In other words, what
20 é f will happen if the government doesn't give the
21 ; ~ concessions outlined in options 1 or 22
22 f é : A. No, that's not the context, right?-~
Z23 é ; This.goeé”to the point that thesé options weré
24 f there to frame a dialogue.
5| 174 ; Q. Yes. | | | SR
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1 Al And as part of that dialogue there
z was a review of the various options but you cannot
3 ; qualify 3 as an "or else." It's like saying that 2
4 ~ will be an "or else" of 1 and 3. =
5 175 f R 0. If you look.at-thé sécond last
6 bullétfpoiht, itfsays: |
7 } ,  - "VimpelCom deal will be*off the
D e
9 - | . Now, I take it t.hatmm'e'ari.émtha‘t"cat'a.lys't.

10 é E WOuid'notfﬁursue.a VimpelCom deal; is that right?
11 f f j B A. Let me read.

12 176 f ;:. “_* _._5Qf Sure. |

13 ,'é' ]' . A. - No, it'hill-nbt mean that the deal
14 will be off the table. It will mean that the

15 ability to combine Mobiiicity and Wind will be

16 difficult as people could pursué the sale to Teiué.
17 177_5 j - 0O, I'm not sure I understood that so
18 E I“m-gdihg té.try to clarify it and I think part of
19 f the problem is I didn't ask the question properly.
20 f. S Let's look at the top here. You say:
21 é ' : o o .g"Without a viable regulafory

22 ; é 5.   0 . and economic framework provided by

23 ; ; : _,  - - the government for an alternative

24 o | _* _5 5”transaction," you say option 1 or

25 é f E 5 3   option 2, "Mobilicity's creditors
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1 will push for a Telus transaction."
Z A Telus transaction means the sale of
3 ; Mobilicity or at least its spectrum to Telus,
4 ; correct?
5 A, 'Saie or a'transfer;
6| 178 0.  Right,
7  ;A. Via bankruptcy.ﬁgécedures:
8 179 0. Right.
9 AL In which there is.previéﬁs
10 jurisdicfibn.history3in the US.
11 180 ©. I understand. .
12 B A. - In which via.COurfs,'ﬁia
13 ?_: baﬁkruptcy courts, the spectrum might be
14 é “transferred using bankruptcy court powers.
15| 181 - Q. So if that were to happen,.then
16 5 obViouSiymydu céuld no longer combine Wind and
17 .0 Mobilicity or make it more challenging for you to
18  combine Wind and Mobilicity?
L S A Correct.
20 182: ﬁ S - _Q...va TeluswhaS'gbt the spééfrﬁm,'
21 _5.then.you Cén't gét it for Wind, right?
22 | . B . A. - Correct.
23] 183 . ,“ |   :"Q.; 'So when you read furcher déWn ana 3
24 _ :it $ays "VimpelCom deal will be off the table,"
25 ?._fyou‘re telling me I should not read that to mean
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1 Catalyst would not pursue a deal for a stand-alone
2 Wind deal with VimpelCom?

3 | . A. - This bullet, as if-says.ét the

4 ; end - |

5| 184 é o 0. Yes.

6 E f ' ;' A, -- it talkS:about.CafaIYSt having
7 ?_ .to Supportifhe Mobilicity stake.

g 185 _f 0. | Yes.

? ,:” A.  So the fbcué'ﬁére is on

10 Mobilicity. | |

11 186 : Q. “ Wheh'Y§U"Say the VimpelCom deai,
12 B fhaf‘s aboﬁf Wind?

13 éﬁ. g A. Tt's —‘.feah; itys ébout the

14 ; 'éombination of Wind with Mobilicity. It doés ﬁét
15 ; stop us from pursuing a Wind stand-alone strategyi.
16 187 | K Q. Okay. So you weren't telling the :
17 .-'goVernment here“that you had no interest in a Wind
18 f stand-alone?

o A: ..__.We did have an interest in a Wind
20 ; sfahd—aldhe.

21 RERE MR. WINTON: I may — this may help,

22 f this may nét, I'm going to try, but I think the

23 ; referénce to VimpelCom deal in that bullet is a

24 ; reference to option 1, the combination of VimpélCém
25 ; . and Mobilicity that you referred to,
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1 Mr. Milne-Smith, in your earlier summation of what
2 was going on.

3 BY MR. MILNE-SMITH:

4 18 Q. Am I correct thét at thignméetiﬁg_

> thé”goﬁernment did not indicate a willingness to

6 grant :any of the concessions Catalyst was Seeking?.

7 A. Can you repeat the question,

8 _ ﬁléaSé?'

91 189 Q. At'fhis'ﬁeéting3on'MarCh:2§£h the
10 -'goférnment'did not indicate a willingness to grént
11 any of the concessions Catalyst was seeking; am I
12 right?

13 AL No. mfhis was é meétiﬁ§ to diécﬁSS

14 various'élternatiVes. |

15| 190 0. Yes.

16 _A. _ And t6.c0ntinﬁé-é dialoéue with

17 the government as we continued also our path with

18 ‘Mobilicity and with Wind.

19 191 | 0. Did the go.\}élfnme'ri”f” expre‘ss any

20 willingness to grant any of the concessions

21 “Catalyst was seeking? .

22 A.  They expressed an interest to

23 ééﬂfihue with thé3dia10gue and that certainly théy

24 were analyzing the situation and that they were

25 open to discuss specific proposals noted to'them:as
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1 the transactions evolved.
2 192 B Q. Okay. Let's go to CCG0028351.
3 Tfhis iS an email that starts with -- about the
4 middle of the page you will see there is an-email.
5 from Francois Turgecn at UBS. I understand UBS
6 ‘were the bankers for VimpelCom on this deal; is
7 that correct?
: | A.  That's right.
9 193 ;: ._t """" Q..' Francois.Turgeon arid i;thihk
1o g.Jénathaﬁ.Herbst were the two lead individuals at
11 " uBs?
12 | f _r:_ .”'A;. 'CO££ec£.”  ______
13| 194 Q. So he sends you the. latest
14 _;fmanégement presentation and businéss plan from'wihd
15 ;__ Canada, and then you thank him for it and you say:
16 ; _ ; "Due diligeénce can start on
17 . . :.Friaéy or Monday."
18 f | I take i1t from this, yoﬁr3WOrds there, -
19 é that due diligénce had not started until that
20 é polint?
o1 é | . ;' :'A__ """" That'S'wfongQ ...........
22 | 195 . m: 0.  Okay. So what you said to him was .
23 | waﬁg? |
24 ' A, No. ”Whaf ydu;£e Saying.iS wrong.
25 Due :diligence had started at Catalyst much earlier.
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1 The level of -- the due diligence with the company.
z 196 Q.  Ah, okay. So due diligence with
3 fhé.éompan? can start on Friday or Monday is what
4  you meant?
0 __-3A.'. '_.-”C.orr.e'c't-. ....
6 197 Q.':’So due diligencé-to'YGu.meénS  
7 :somethihg you céﬁ'do purely internally and based on
8 public information?
9 A. Yeah, absolﬁtely. ......
10 198 Q. - Mr. Turgeon then replieS —;
11 A. You have to do it. I mean,_You:_
12 aiwaYS”havé to do it.
13 199 Q. Mr. TUrgéOn replies:
14 Tn terms of due diligéﬂde:I 
15 assume that you would like a
16 - ‘managemeént presentation and theﬁ
17 ~would complete your due diligence
18 _,Via accéss to data room."
19 | So I take it that there had £§t béen a .
20 _ménégément ﬁresentation as of this date, May ©th?
z1 ~AL May I read the email?
22 | 200 Q. . Sure..
23 . (Witness reads doCUmentf.: May I
24 Faléo-clérify'that the email of May 6th, in
25 .iecognition of all the previous work that Catalyét
.'vﬁ-ﬁiﬁ neesonsreporting.com 2016-05-11
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1 has done, and I'm going to quote from the banker at
z UBS, he says "can you also provide due diligence
3 ; request and timeline to complete your review,™
4 E implying that they knéw that we had already done a
5 1ot of work on the company before.

6 201 E E L Q. .~ But obviously you hadn't révieWéd

7 '.anyfhing“provided.by the company because you hadn't
8  ,'been given any access to the company's information?
9 ; - B A, We will have received information
10 ; ffém.the-éﬁmpany‘that’will be in the public domain.
11 202. ; Q. _Okay. So that was not received

1z from thé coﬁpany, that was about the company that

13 _VYOu obtained in the public domain?

14 o A. Or from the-company.that”ﬁould be
15 ih.the pubiic dbmain. The company had regulatory

16 filings.

17 203:_ ; = Q;_ Rightf..But ﬁothing'ﬁas prévided -
18 directly to yOu'bY'the company, until this time?

19 T A. Yes,; they provide a framework for -
20 _”é discussion and they provide responses to our

21 é various proposals. Therefore during this period Of
22 f time, the main deal parameters have been

23 é established.

24| 204 . Q;_ And can you‘ﬁiOdUce 411 evidence -
25 df'that because I haven't --
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1 Uu/a MR. WINTON: I think this is the same
2 request you've asked for now, by my count, three
3 ; times. I'll take it under advisement because I
4 E think Wé*ve made various undertakings and/or given.
> f ﬁnder_advisements.and we're Just going to stick to
6 f the same answers.
7 MR. MILNE-SMTITH: .-'Okay.- Well we 're up
8 : té'May'Gth-now, so just make sure it goes up to
9 é that date.
10 E j B _:MR; WINTON:. I think yoﬁr:previous
11 . questions were up to May 6€th.
12 | ~ MR. MILNE-SMITH: -c’ji'«;'é.-y-' _____
13 é é o ) MR. WINTON: DNow we're c¢lear that's
14 ;'Whét you mean. |
15 . BY MR. _M'ItN'.E—*SMITH: | |
16| 205 0. And is it also included in the
17 | adviéeﬁentS you have given to produce any evidence
18 f.-”bf.Catalyst pursting a Wind :deal between the March
19 é ; 22 document we looked at and May 6? Can I take it
20 é ; that's also included?
21 - . MR. WINTON: Yes.
22 BY MR MILNE—'.'SMITH':
23 ZOé ﬁ é. - _}_ Q.  Can you please £urn tb-CCG28356;
24  .This is.élSo on May ©th, and you'll see about
25 “ ~two-thirds of the way down the page there is an
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1 email from you to Ben Babcock. I understand he was
z dt Morgan Stanley; 1s that right?

3 - AL Yes. |

4| 207 ::_ | Q. And he Was the héad.of thé Morgan
5 Sténley team that worked on the Wind deal for

6 é.* CatalySt?

7 é  .,  §;  .Correct;* .

8 208 .5  !   Q. -.dkay. So.your.eméil séyé_you'f

9 3wbuld'liké to ehgage Ms;.being Morgan Stanley, 5h .
10 é - the acquisition of Wind Canada.

11 o | "As you might be aware ahd as

12 f ; :ﬁ | - ﬁéf our discussions, process is

13 ; f _  - moving fast and due diligence can

14 | f f _ _' start this week."

L5 - | ' ” 5 So I should read that to mean that du
16 é é diligencé of.information'provided by the cdmpany

17 _; ;can start this week?

18 ; | . A, correct. o

19 209 f . : Q. -So you ask him fér annéﬁgégemenf
20  s.iéttér and propose the team that will work on the
z1 mandate. So I take-it'Morgaﬁ-Stanley'had not been
22 é ~ engaged priorito-this date of May 6th?

23 é . | A. - Formally engaged, no. ;Theré.might
24 have bééh discussions.

25| 210 0. Right. I'm sure you didn't just
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1 send them this email out of the blue; you had
Z talked to them about the deal?
3 ; .  K AL  .YeS. _
s 211 S “ Q. - -Okay."CCGOOO94éz. So this is an
= émail chain that startsrwith -—- 1t starts on the .
6  :Second page on May 6th and carries over onto the
7 first page. You'll see at the bottom of the first
8 | page on May 6th Mr. Glassman writes, first of all
9 about thé price, and then his second point is that
10 "due diligence can be confined primarily to
11 spectrum ownership ‘and opinions thereon since we
12 are buying way below spectrum value." Then he Says-"
13 "meed a condition of governmental approval."”
14 .~ What kind of condition was he reféfriﬂg
15 to thére? What did you understand him to mean?
16 o .,:A. The first part of the email that
17 3 YOu aie quoting goes back to how on the value side .
18 we had détermined that the spectrum itself could be
19 purchased at a price way below spectrum value.
20 212 : Q._M Yes.
21 o A.  This is further -con-firmatiéi; that
22 f we had cemented our analysis on pricing. However,
Z23 f fJé keéy component of the deal was government
24 f é approval.
05| 213 Q;m _Ahd'jﬁst to look at”your'iesponse,~~
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1 you first -- in your response you talk about the
z vendor financinhng. So I take 1t, Just to make sure
3 ; we're on common ground, there-was about S$150
4 ; million of vendor debt at Wind; you're aware of
5  that? | |
6 f AL There was third party vendor debt
7 é that was in default.
8 214 L 0. Right;_'Oi it was in default'as.of
9 - the end of:April, I think?
10 o E A, It says —— T think heré it éays
11 " default notise périod. |
12| 215 | k Q. Right. so May was the 30-day
13 _; déféﬁ1t'notice~period, Correct?
14 _5. A.  Yes.
15 216 ' 0. ;.S'orry, youjust 'ha've to .Séy 'y'e's".
16 B fOr the récsrd rather than nodding your head,
17 ‘that's why I'm waiting. So you refer to the
18 default notice period and you say that you suSpéct 
19 one of the reasons why the'vendors are playing hard”
20 ball is "because without clarity on to who, how and
z1 when the sSpectrum can be sold, their collateral
22 package 1s very weak."
23 j 80 am T corféct thiS tié§.back ihto the
24 Méf&h.27th presentation we looked at where you
25 wanted regulatory concessions or clarifications
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1 about the ability to sell spectrum to an incumbent?
z A. This actually goes towards the
3 vendor's willingness to continue to provide vendor
4 financing to Wind.
5| 217 0. Right. And they wanted the same
6 sort of clafitylyou did on the ability to transfer
7 - Spectrum, right? o |
8 A. Thét'CbﬁldfhaQe bééﬁldne-of the
9 fequigeménts._*However;.it could be stﬁuctured-in

10 other ways in which Catalyst, for example, could

11 provide some type of warranty to the financiers.

12 21é Q. So you go on in the second

13 paragraph to say:

14 '. "Fhis can bé positioned to our

15 §' ._- advantage with the government to get -
16 o the required clarity on the ability

17 ; to sell spectrum and/or monetize the

18 f investment. The following type of

19 é ”argument can-be presented to the

20 é _government.

21 é 'We are the Canadian solution.

22 SRR We will focus on building the

23 f stand-alone foUrth.player,fbut evén'.

24 f from a debt financing/capital

25 é ‘markets perspective, no lender wili J* 
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1 provide funding unless there is
z ¢larity on how the collateral and
3 ultimately the business can be sold
4 and when.'"
5 The collaterél yoﬁmarelreferriﬁg ﬁo
6 there is primarily the spectrum, correct?
7 Al Correct.
8 219 .Q._r_So you were_saying thafﬂfhe
9 ' présentatibﬁ, the argumernt that should be made o
10 the government is that no lender will provide
11 funding unless you had the ability to sell the
12 spectrum to an incumbent?
13 . AL Can you répeat thé. 3q.1'1'e"s.ti.c.)n'?
14 220 '.Q. " You were advocating, making an
15 afgumentfto thé government that no lender will
16 .provide funding unless a purchaser of Wind had the 
17  ébility to sell the spectrum to an incumbent?
18 A. I think the answer is broader.than_;
19 thaé:””It Says how the collateral and ultimately
20 the business can be sold and when. It goes to the
21 essence that the-govérnmeht is a critical component
22 of the deal as we have already predetermined an
Z23 acquilsition value from the previous email. Weé are
24 now trying to wrap up how to set up the capital
25 structure which would include the ability to get
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1 third party financing.
2 221 0. Yes.
. o Ry the~a£§ﬁﬁéﬁ£?mi£?gnéﬁmargﬁﬁéﬁf _____
4 to be 5£bugHt to the government is if there is no
> clarity, the ability to get third party financing
6 will be greatly impaired.
7 222 - . Q. And the clarify you-weﬁeflboking
8 ._:fﬁr-was.fhe ébility to sell to an incumbent after
9 ; -'five'years, as you had pitched to the government
10 ; ~back in March?
11 ; é . - A. 'That wouid.be thé'négOtiétiﬁg
12 f é.point;f Thét would be the key negotiating request;ﬁ
13 223 E Q. And when you said no lender will
14 '.prdvide"funding without that clarity, you were
15  saying the truth there, that was your truthful
16 ~ opinion?
17 - .  A. -Thatmﬁas a negbtiatingf
18 pfe"s'énta{:ion.
19 224 Q. . Aré_you'Saying_-— tha£;s'hbt qﬁite~'
20 _;”an answer to my . guestion. . You were saying the -
z1 truth, regardless of whethér it was a*negotiatiﬁg
22 ~position or not? You weren't going to say
23 - something false to the government, right?
24 ; | AL No lender would provide funding_in
25 that céﬁféXt; _However, you can always adjust, as
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1 mentioned to you, to obtain the funding.
2| 225 0. It doesn't say in that context.
3 .mit says no lender will provide funding unless thefé .....
4 .;Fis clarity on the ability to sell spectrum to an
5 incumbent. |
6 E : AL if'YOu réad'thé'begiﬁﬁihg.of'thé
7 E sen£éﬁéémit SayS "The following type." Type of
8 ; :argument, it's a type of argument.
9 226 0. So it was advocacj;.it'Wéén't"' 
10 nedéééérily the truth, is what you're saying?
11 MR. WINTON: I think the word "truth" -
12  iS'kind éfmthrowing Mr. de Alba off here. It is a
13 negotiation. It is a position to take to the
14 government.
15 BY MR. MILNE-SMITH:
16 227 | . Q. But not necessarily What yoﬁ
17 _. béliéve?_nls'thét'what you're saying-?
18 - A. I do believe the point should be
19 brought up. |
20 | 228 ; | o. My'quésfioﬁ is ndf whether you
21 _-thihk thé point should be brought up. My quéestion
2z ; ”:15 whether you believed that no lender will provide
Z23 f - funding unless there is clarity on the ability to
24 ; f'sell spectrum or the business? |
25 f o A. I did believe that that type of ©
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1 argument should be raised with the government.
2 229 . Q. That's not my guestion. My
3 mquéstion is'whethér you believed that no lender =
4 .Will provide funding unléss there is clarity on the
> ; ability to sell spectrum or the business.
6 E o . “A.  No. It says clarity on the
7 f SCOllaﬁefal} | |
8 230 - Q; ,'Which is-spéétrum, which wé 
9 -alrééay agreed?
10 ; _5. Al _teah, put I also menfighed to youﬁ
11 ? - that thé'Cdllatéral could be structured in
1z ; different ways. For example to include a CatalySt
13 E ‘warranty in which we will -- we could step up 1if
14 f there was a shortcoming from the collateral
15 é allowance that the government would provide.
16 231' Z Q. . If you look at Mr. Glassman's
17  'réply to.yoﬁ,Hhe'Says: |
18 ;  . . "The goVérnmeﬂt-haS'tbidmﬁs
19 - o S todéy'via Bruce D."
20 o r  ;~; . . Just pause there. ”Brude D is:Bruce 
21 D"ry.sdal'e?
22 g é : QA; :.That's cofﬁecf?_;
23 232 ; ;:1_ Q. - And he was sort of your goﬁérnmehf
24 __.rc"oh.sulta'n{:? |
25  ,: - A. *berecE.J """"""
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1 233 Q. So Bruce D has told you that the

z government will not give us in writing the right to.

3 ~ sell spectrum in five years; is that correct?

4 o ) A. That's what it says. That's what

5 f thé émaii Says.

6 234:_ o Q. _.Butiére yOu.aware thaf.thét is in

7 5'fa¢t what happened? |

8 | - B A. What -- what in7fa¢t_héppenéd?

9 235; _H'  ”  ; Q. 'iThat the government said no to thé .
10 . iight'tb transfer to an incumbent after five years?
11 ) | . A. NG . |
12 o . MR. WINTON: He says they will not —-

13 - THE DEPONENT: = They will not give it in
14 w"ri.ti'ng.

15 _:BY.MR: MILNE-SMITH:

16| 236 ) | Q. Okay. Well, Mr; GiésSman SayS .

17 . that.thét'fakes.option l.off the table. So

18 | Mr. Glassman's position, as I understand it thén,f
19 ~1s that absent government.permission in writing to':
20 f sell the spectrum in five years, Catalyst was not
z1 é-Willing to pursue option 1 from the March 27

22 ; presentation; is that right?

23 f A. . He says his reéponse'isnfhat-SUCh“
24  takes oﬁfion l off the table.

25 | 237 é | Q.  Yes. And would only be.willing.to
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build a wholesale leasing business, which was
option 2, correct?

"~ A. That's the:position-hé_is writing

in the email.

0. Okay. And I take it Mr. Glassman

is the principal of Catalyst, correct? He's the
most senior person?
A. Yes, all of the investment

professionals are principals.

Q. . Yes.
A.  He is thémmanagihg partner.
0. - Right.  And an investment of this

" maghitude that we are discussinhg concerning Wind

would not be made without Mr. Glassman's consent?

A Correct, neither my consent.
Q. OCkay.
A: . And what the email also notes is

_that we are going to Ottawa early next week, which
- dgain centres this to being a critical point for
f Catalyst that indeed reguires the managing

fprincipal'to g6 and continue those hegotiationS} =

_ Q. Yes, . I understand. - Could you
fA;" Ménaging partﬁér; my£apologie$;
"Q. © That's fine. Could you now turn
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please to CCGY9525. So this attaches at 9527 a

draft share purchase agreement.

A. Can you please go back? fSéfry.

Q. So the email at the top of the

' chain is Ben Babcock to various people at Catalyst

~and Morgan Stanley attaching the form of share

purchase agreement?

A Correct.

0. And then if you flip over to the

share purchase agreement at 9527 ——

A Yes.

Q.  —— my undérstanding'is'that'this

is sort of the draft form of agreement that

VimpelCom has provided to interested purchasers;

This is their first draft; is that right?

A. . I do not know if it is the fifst

Edraft'but"is a dfaft.

0.  If you couid advise mé,.f .....
we're on common ground heres

MR. WINTON: I think maybe what we can
agree is that it's the first draft sent by
VimpelCom to Catalyst.

MR. MILNE-SMITH: Yes.

© MR. WINTON: If that's what ‘you mean by
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1 first draft, then I think we can agree to that.
2 . | BY MR. MILNE-SMITH:
5| 248 IS I'd just like to take you to a
4 _-couble of ﬁiovisions.__The first is at page 27.
5 ..  _ MR. VERMEERSCH: ' Sorry, counsel, hold
6 bn |
7 : - MR. -WINT”ON: P‘ég’e'. 2772
5 SRR  ;MR.-MILNE—SMITH: Yes."Ih fairness, -
9 maybe we should start at page 26.
10 ~ MR. VERMEERSCH: 6.3?
11 . BY MR. MILNE-SMITH:
12 249 ' Q. 6.3, yes. You'll see 6.3 1is
13 _ 'regulétdry and third pérty-apprOVals, and then if
14 - you flip over to the next page, I'm interested in
15 ; paragraph {(d), as in delta. Do you see that
16 E Eclause, Mr. de Alba?
. | | | B o yes
16| 250 | Q. If T were to refer to this as a
19 "heli or high water" clause, 1s that a phrase
20 ;.,fybu're_familiar with in your business dealings?
21 - B A. T do not know what you mean.
22 251 '. Q. . Okay. _Let‘s talk about the
23 E content of it; _If you read this provision, firét
24  of all it says that:
25 §. “ . D VThenﬁurchaser is'commiffing'td”

- R T T . - -
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T %‘m“:, S % " :
et h




WFC0111936/69

Gabriel De Alba 68
1 any and all undertakings,
2 divestitures, licenses or hold
3 ; separate and similar arrangements
4 ; with respect to its assets or the
5 E ; ‘assets of the Globalive entities,
6 f f j and committing to any undertakings
7 é é f or other arrangemerits relating to
8 I conduct of its business or the
9 é I business of the Globalive entities
10 o o f as a condition to obtaining any and
11 o ; é - all approvals of clearances from any -
12 f E E ; | ~ governmental authority or person
13 f é E f E ; ;necessary to c0ntemplate_the
L f f f f f f ftransactions contemplated hereby;" 
15 é ; ; f é f fSo it's an obiigation on the purchaéef :
16 ; éséeﬁtiaily:to fake all necessary steps to obtain
17 - governmental approvai, correct?
18 f f Al I'm reading it..-
o] 282 0. Yes.
20 B | :: I ;A;.  (Witness readS'ddéuméntj;
- SR © MR, WINTON: I don't think that's quite
22 é :liight,.the way you put it, Mr. Milne-Smith. I
23 ; - think it's a commitment to unhdértake the stebs
24 E E;required to obtain government approval, but I think
25 f.éfwhat that means is that if the government says
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1 we'll give you approval but you need to divest
z yourself of a certain asset as a condition of that
3 ; approval, then it's a commitment to divest that
4 ; asset. | | |
5 - g'”,* MR,ﬁMILNE4SMITH; 'Yes.
6 f é f .,“' MR. WINTON: It's not a'dé.whatevér is
7 é Wifhin your power to actually obtain government
8 : approval. Do you see the difference in that
9 | dynamic?
10 f é MR. MILNE-SMITH: I'm fine with that.
11 RN ' MR. WINTON: Okay.
12 S ,* BY MR. MILNE-SMITH:
15| 253 f Q. And then the second part —- 8o
14 lfhere's'two Seﬁténces in this very long provision,
15 or three sentences I guess. We've talked about the
16 first sentence. The second éentehcé, as I
17 understand it,_pfohibits the purchaser from
18 knowingly taking or causing to be taken any action
19 that might prevent or delay obtaining government
20 approval. Is that a fair reading?
21 ._A. Without the express Wiiftenm
22 conseﬁf of the seller.
23 254 | _  0. CorreCt; """"
24 . ,”  A. Can you repeat the quéétion?
25 255. . .-:- _  .Q, 80 without the express written
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1 consent of the seller, the second sentence
z prohibits the purchaser from knowingly taking or
3 causing to be taken any action that might prevent =
4 or delay obtaining government-approval?
5 | MR. WINTON: That's what it says{
s THE 'DEPONENTi. Correct.
7 BY MR. MILNE-SMITH:
8 256 Q. _And then if you'gé tb.page'32;_ 
9 section 7.3 sets out general conditions which are
10 conditions precedent to the parties' obligations
11 .under the agreement? B
12 MR. VERMEERSCH: -Jué£mhold.5n; counsel
13 : fMR._WINTON: Couid we Jjust go off the
14 record for one second? |
15 MR. MILNE—SMIT‘H':. Y.es.
16 - O'.FF THE RECORD'DIISCUSS..ION..——"
17 _—- RECESS AT 9:38 —-
18 ~—— UPON RESUMING AT 9:54 —-
19 BY MR. MILNE-SMITH:
20 257 .._Q. So we are at page'32 of |
21 :CCGOOO9527; which is page 28 of the SPA, and.uhder
22 " the heading of 7.3, general conditions, if lists
Z23 Competition Act approval and Industry Canada
24 approval. Do you see that?
25 A 7.3, general ¢onditions?
""""" nee%onsreporting.com 2016-05-11
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1 258 0. Yes.
2 A. - And then A, Competition Act
3  approval is the subheading, and B, Industry Canada
4 ; -approval.
5 259:_ N    Q; __Right.  Méaniﬁ§ obvioﬁély.joﬁ
6 can't Ciésé the'transactiOn unless you get
7 E Competition Act approval and Industry Canada
8 - approval, correct?
9 f A, Let me Just read it.,
10 260 ﬁ é """" |  “ Q. - Yes.
11 . A. (Witness reads document).
12 ' Correct.
13| 261 0. ' But there was no condition that
14 _'the:deai couldn't close unless Catalyst obtained
15 E' any regulatory concessions, correct?
16 E E'“_ | A. Not on this draft. Ea
17 262:.E : ” ;'”i:: Q-.:fAnd, in fact, not on any dfaft?
19 - AL I wotld have to review all the
19 drafts. |
20 263 ”  - Q;' .i-have, and T diant see{'ﬁhléés I.
z1 f'ﬁiSread it, I didn't see énything that looked like
22 .-'a condition that the deal couldn't close unless
Z23 f Catalyst obtained certain regulatory conceéssions
24 f from the government. If I've missed that and you .
25 f can point that to meisdmewhere in one of the drafts

S R R W S W . _ _
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of the SPA, please advise me by way of undertaking?

u/T _ MR. DIPUCCHIO: _We'll do that.
" MR. MILNE-SMITH: Thank you. -

'BY MR. MTLNE-SMITH:

Q. If you could go-to CCG95l7. ”Thié_m

is another vérsion of a presentation that I

~ understand you made to the government on May the

:_12th. Do you recall that presentation?

MR. DIPUCCHIO: Give us one Secéﬁd, thé
édocument.is coming up.
| MR. MILNE-SMITH: I'm SOrry;

MR. DIPUCCHIO: All right, we have'it.

‘Now.

BY MR. MILNE-SMITH:

Q. Just to Situate'YOu, Mr. de Alba,-

" dé you recdall a presentation that Catalyst made to

”.Industry-Canada on or about May 12th of 20147

Al _ Yes.
..... 'Q. You do?
" A. - Yes.
0. And who was at that presentation

. for Catalyst?

" You didn't go to that one either?

A. - No.
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1 269 Q. And I've looked through this
z presentation;.and feel free to flip through it
3 | yourself, but it's fair to say that Catalyst's
4 - strategy or position before the government hadn't =
> f'materially changed from March 27th to May 12th?
6 é | Al Can you repeat the question and
7 f-thé£ give me twoméeconds to review the
8 '::presentation?
9 270 f' 0. Sufe._ Isfit fair'to say thét' 
10  Catalyst's strategy or position before the
11 ,”g0vernment hadn't materially changed from Mdfch
1z 27th to May 12th?
13 = | A.  Just give me one second.
14 271 f lj .-MQ. ...... Sure.
15 E_; ' - A. :-(Witness reads document) . dan you
16 - please répeét the question again?
17 o . MR. DIPUCCHIO: He's asked whether the
18 Catalyst strategy or position béfore thé government
19 had or hadn't materially changed from March 27th to
20 ‘May 12th?
= } _;ITHE DEPONENT: No, it hadn't.
22 | _ BY MR. MILNE—SMITH:. | _
23 272 éj: . _  'Q. Okay, good. could YOﬁ.go ts
24 CCE0028389. Got it? Okay.
05 e 'MR. DIPUCCHIO: Tt's comifg up! Okay;
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1 BY MR. MILNE-SMITH:
2 2773 0. So this starts with an email from
3 Tﬁﬁ£héﬁfmﬁ555vera to, i1t looks like it's addressed
4 ‘to yourself and Mf. Glaséman; is that right?
5 A Yes. .
6| 274 0.  And he says they're working on the
7 _*diligence_requesf; following up, and then he says:
8 | "I'm following up with you on
9 m& email from last week regarding mf-
10 “interest in investing and
11 participating in the go—fofward of
12 Wind Mobile and wanted to find a
13 "time to meet this week if possible.™
14 Then he goes on to elaborate on that =
15 reQuésfi' 
16 ' And”baséd'bh yéﬁr'response, Which-yoﬁ
17 aréméf course free to read, am I correct in
18 understanding that Catalyst really didn't have any-”
19 interest in haVing Mr. Lacavera invest and
20 participate in Catalyst's bid?
21 | A, - We were'discussihg it. T would
22 hot say that we did not have any interest. We were
Z23 discussing 1t.
24 275 - 0. Did you pﬁrsue it with
25 'Mr. Lacavera? |
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Al We pursued multiple discussions.
Q. - Okay. Have you produced all

communications between yourself and either

“Mr. Lacavera, Mr. Bryce —- sorry, Mr. Scheschuk --

"Bryce Scheschuk, do you know him?

A. The former CFO?

Yes.
AL Yes.
.,Q- "And yoﬁ know'éimon Lockie?
.IA. The former regulatory head?
0. Correct.
A. Yes.
Q. . Those.afe thé three'prinéipa1s of

- Globalive, right?

A I believe so.

0. Ckay. I take it} counsel, that

all communications between any one of those three

- individuals and Catalyst hatie béen produced?-

282

MR. VERMEERSCH: To the extent that

they were relevant to the issues in the claim, I

f-believe that that's the case.

BY MR. MILNE-SMITH:

Q. 8o, Mr. de Alba, you'fe speaking

.generally'ébOut'discussioﬁs, but my understanding

based on the review of the documents is there
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1 really was no pursuit by Catalyst of a strategy
z that involved Globalive or its principals; am I
3 ; ﬁight? |
4 | A 5'The£émweré-also princibéis-éf'wind'
5 f With ﬁahy of them having positions at Wind.
6 283 é | 0. Of course.
7  .' -_.-”  __*A;   Many of them 4;.par£ of the
8 diséﬁséion was related to their interest to remain
9 ; at Wind following a Catalyst acguisition?
10 284; é- Q. As executives?
1 _ o A As executives, and as eXeCutiVes -----
12 _5 ifTS-alSo common that there would be an equity
13 ;  ﬁpSidé for members of management teams of portfolio .
14 é companies. | |
15 285 _*Q.._'MyJunderstanding, M£f de'Alba,”éhd
16 _; Mr. Lockié has already given this evidence by
17 -u éffidavit and it's certainly consistent with my:
18 "review of the record, but I want to have your
19 e¢vidence on this, my uhderstanding is that Catalet
20 had no interest in co-investing with Globalive as
21 it pursued Wind. Do you disagree with that
22 statement?
23 _A;” _There wéré ﬁﬁifiplé aiséﬁsSidh§£
24 direcﬁiy With.Mr; Lacavera.
25 286 0 Bit what was the result of thésé
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discussions? My understanding is --
A, Could you refer -- your first
question is different than your second question:

Can you please ask them both?

0. You saild that there were multiple

discussions. Am I correct that the result of any

“such discussions was that Catalyst had no interest

in pursuing investment with Mr. Lacavera or
Globalive?

A ﬁéil, we ultimafely wefe'ﬁot able ----- '
to Completé_the transaction._mThat did not mean
that we will have not pursued either a co-invest
and again an allocation of equity to members of the
management team.

Q. Okay. The deal that was on the

‘table in August, Jjust to jump ahead in time here,

' did not contemplate any investment for Globalive or

Mr. Lacavera?
A. . Catalyst was prepared to do it on
a stand-alone basis.

0. Right.

A. - But that did not mean that we

would foreclose Mr. Lacavera's potential

“participation, and certainly Simon, as head of

E regulatory, it was expected for him to have a.
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1 future role at the company as regulatory items were
Z critical to the deal and were critical for the
3 business going forward.

4 290 Q. ~Mr. de Alba, am.Imééfrect.thaf in
5 Jﬁl§ éOi4 Mr. Glassman wouldn't even confirm to

6 ' Mr. Lacavera'whether Catalyst was pursuing Wind? =
7 A That does not seem accurate to me,':
8 ':;3right?

o| 201 : .é. Can you furh up;'pleasé; CCG25806.
10 Do you_héve-thét? So if you go to the second page,
11 there 15 an émail.from-Anthony'LacaVera dated July
1z 21 written to you and Mr. de Alba -- sorry, to you
13 and Mr. Glassman, and i1t says:

14 "I understand from’ViﬁpelCom.

15 that we are close to a deal. Let me

16 _ know if your intention is to include

17 my own or my equity group or not."

18 - And he has a parenthetical where he

19 expiainé'his equity group-

20 MR. DIPUCCHIO: Sorry, we're trying to
21 find wﬁéré you are.

22 MR. MILNE-SMITH: Do yOu have the email
23 Iammfeferring to?

24 MR. DIBUCCHIO: :Givelmé.thé.daté'agéin:“
25

MR. MILNE-SMITH: July 21 at 11:07 p.m.
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MR. DIPUCCHIO: Just a second. We're
looking at the wrong email.

MR. MILNE-SMITH: CCG25806.

'~ MR. DIPUCCHIO: Sorry, your QuestiOh, ..... -
as*i uﬁderétood it, was that Mr. Glassman wasn't
éven prepared to confirm that Catalyst was pursuing
Wind? |

| MR, MILNE—SMITH: 'Ifm'goin§ to get

there.
" MR. DIPUCCHIO: Okay; So your-qﬁestion
in rélafioh to this email is what? -
BY MR. MILNE-SMITH:
Q. So, first of all, ybﬁlsee-this-

email, "I understand from VimpelCom that we are

~close to a deal™?

MR. DT PI”JCCHI'.CI)”:. Right.
° BY MR. MILNE-SMITH:

Q. Okay. And Mr.,LacaVera-éays he
Woﬁld 1like to contributé'l5 million himself, "not -
in any way linked to my broader group's potential

participation.”" 8¢ you received that email, Mr.

de Alba, correct?

A, Yés, cortrect.

Q. . Then if you go to the first pége

of that document, it's the response from
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1 Mr. Glassman on which you were copied; do you see
2 that?
3 f | ,  AL _I'See the email.'
4 295 _.*”  .Q-.' And you see that Mr. Glassman
5 ”Woﬁidn't even cohfirm or deny whether Catalyst was -
6 pursuing Wind? -
7 = - Al  .It ié not . what fau’fe-séyiﬁg'ié
s : : not accufaté; 5Mr; Glassman had made public
9 é statements before about Catalyst's interest in
10 Wind. Mr. Lacavera, Bryce and Simon were part of
11 f the due diligence proﬁess, the company's due
12 f diligence process, they weré_part of the
13 é negotiations and they were, as 1t 1is Clearlylstated
14 ~here, aware that there were negotiations ongoing
15 ; around that time, there were also meetings that
16 ; took place with Mr. Lacavera.
1T)o296 Q. Mr. Glassman - I'm going to read
18 thigmto-ydﬁ:” |
19 - | o "H'.'e'y Tony,m-a's you can imagin..e,-'.
20 f B ;'.yourmemail below puts us in a
21 é |  f .5.;- theoretically difficult pOsition. .
22 ; _.: o _5  If we were 1n direct discussion with
23 é ';:   _;  VimpelCom,'We'wOuld most likely be
24 ; :..  subject to & confidentiality
25 E ﬁ: - _f agreement that would prevent us frdm
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disclosing such and for sure the

status of such without their

consent.”
Let's just pause there. ' Mr. Glassman
won't even concede that Catalyst is in direct

discussions with VimpelCom, wouldn't -you agree?

Al He is saying that the framing of .

thévemail from Mr- Lacavera could be -- and the .
requested responseZCouldjput'Catalyst-in.a bad
position if Catalyst is subject to confidentiality
agreements that prevent us from having that
dialogue.

all capitals,; Mr. Glassman is not even conceding

"that Catalyst is in direct discussions with

VimpelCom; wouldn't you agree?

_,A_ No.
Q. - Okay.._NeXt sentence:

"If we are not involved'With.
VimpélCom-in such disclosing, said
_riack of involvement could in theory

._hurt our position with other

"stakeholders in Mobilicity.

- Therefore whether such is faCtually
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correct can neither be confirmed nor

denied."

not even confirm or deny wheéether it is in --

whether Catalyst is in discussions with'ViMpelCom?“;”

. As he is —- his concern is abocut

the phrasing of the question from Mr. Lacavera.

Mr. Lacavera 1s asking a direct question about

Catalyst's position towards the deal, and
Mr. Glassman is saying your email below puts us in 
a theoretically difficult position. Mr. Glassman
does not want to mistakenly and inadvertently
breach a confidéntiality agreemerit.

0. I take it that Catalyét did ﬁot

pursué inCludingIMr. Lacavera's equity group in its

“potential investment with VimpelCom and Wind?

- MR. DIPUCCHIO: Haven't you asked that

already? We've covered that.

BY MR. MILNE-SMITH:

Q. . In response to Mr. Lacavera's -

emiail of July 21, which we just looked at, at any
"time between July 21 and August 18th did catalyst

pursue the offer made by Mr. Lacavera?

AL We discussed it.

Q. ~ When? When did you discuss it?
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1 Al During various meetings about not
2 —— their poténtial or their role going forward 4&s
3 ; officers of Wind Canada and then potentially on the
4 . co-invest.

5 302 _ Q.  When weré those meetings?

6 S A.  We need to <¢check the calendar.

7 303 ;F. : o Q._..Did'you maintain notebooks

8 . '£elétiﬁg'to the Wind investment?

9 ._ Al I take notes.

10 304 o — “ f Q. -~ Okay. Did any‘othér.members of.
11 the Catalysf team keep notebooks relating to the

1z Wind investment?

13 N | A. I do not know.

14 305 o N Q. © I'd like to have producéd yOuf

15 _, ﬁotébook-and the.notebookslof'every other member of
16 | the Catalyst inveStment team, because you said

17 ; .'éveryone was part of the team bn Wind, I'd like to 
18 have produced all of their notes relatihg-to Wind?
19 U/A MR. DIPUCCHIO: We'll take that under
20 advisement. I have to see what that involves.

21 B.Y MR. MILNE-SMITH:
22 306 ) ;- _ o Q. Did you maintain minutes:of your
Z23 B iﬁternal.meetings? Did anybody maintain mihutes of -
24 .-"fhose meetings?

25 o | MR. DIPUCCHIO: You mean as distinct
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1 from notes that may have been taken by people?
z Formal minutes you're talking about?
3 ; - 5 MR. MILNE-SMITH: Correct. - =
4 ; _ | o MR--bIPUCCHIO: Formal minutes.
5 o ' THE DEPONENT: To.
6 R BY MR. MILNE-SMITH:
7| 307 | _ ' Q. Obviously we talked sarlier about
8 B YOﬁr.dﬁe-diligéhce_process and you talked about
9 r being able to do due diligence on Wind's public
10 "disclosure. -~ Do you recall that discussion?
11 A; Yes.
12 308 o Q. Do you_aé?eé.ﬁith me Of_doursé
13 Wind is not a public company and it wasn't at the
14 “time? |
15 ' _ .,“.5“' A;'.-Wiha had'publicndisclbsure 
16 .6bli§ations to‘thé-Canadian regulators.
17 309 E Q@: . Right, with respect to ééff of
18 F'Spéctrum diéélosure and so forth?
19 C Al And regulatory.
20 310 - i Q... But you appreciate énd YOﬁ'd égrée
21 _ With.ﬁémthat.Wind'did-not'make typical public
22 _s ¢ompany disclosure?
23 _'  . AL Public Iisted? """
24 311-? | Q._  Yes.
25 _;-.   ;  -”  3. “ The cdﬁpahy was not publicly
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1 listed, however there was a large amount of
z information that was filed in the public domain.
3 312 Q. About their spectrum and so forthé ......
) -.. ________ A Right_'
5 313 ﬁ':i. : 0. . But you.didn't'have anyigf their
6 financial information?
7 _*i A, Yes, we:did.ijThére was'  .....
- | ;.infofméfién related to their number of subscfibeis -
9 ; and other information relevant to their
10 E performance. .
11 314 0.  Would ybﬁ”ﬁleaSe'prOduée'fdr me
1z ‘the pubiic information that Catalyst had compiled
13 as of May e6th, 201472 |
14 U/A _MR. DIPUCCHIO: Tet me think about
15 -that{. Wefil take . that under.advisement.
16 . BY MR. MILNE-SMITH: |
17 315 ; .m__ | :..Q; . Okay. We've talkéd”ébouf thé-”i 
18 5 différéntir01es'that Mr. Lacavera and his team |
19 .Jiplayed, they were both principals of Globalive,
20 they were also officers of Wind. Do you recall
21  that? ”
22 é . | A. HiCQirect_
23 316 f: ) B ”Q..-iih their éépacity as offiders of
24 _-Wind waé_there ever an occasion where they did not
25 ,“Cooperateﬁin a due diligence request or request for
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1 information made by Catalyst?
2 _ A. I think that they -- from the
3 | financial perspective, the due diligence procesé .............
4 ; confirmed the transaction metrics that Catalyst had .
> f pre-established before the due diligence.
6 317 : Q. I am actually asking a much
7 Siﬁpler guestion:  Did they always cooperate withf
8 -.your requests? Did they give you what you were
9 f  aSking for?
10 f : _ _A;_ .Ehdugh to confiﬁﬁ our-pfior work.
11 318: | L Q. You never had a problem with them
1z wheré-fhey.just'Wbuldn't get back to you and they
13 ignored your reqﬁests?
14 f ; - A Usually.réqueéts are ﬁbt.fiiied
15 ~ out fullf and thé'timeframe was tight. However,
16 é the financial apprdach to the deal from the
17 | :Catalyst side was based on the value of the
18 é spectrum. - Their behaviour did hot alfer that':-
19 ; Eanalysis.
20 319 - ; Q. If you cah show mé.any evidence of
21 y0u.makiﬁg a redﬁest-of any 5f those three
22 ? ,“principals of Globalive and them not complyinélwith
Z23 é it, can you please point me to it in the record?
24 ; Because I haven't seen it.
25 /T ~ MR. DIPUCCHIO: 'If'it's'in:wfiting}7we'
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1 will do that.
2 BY MR. MILNE-SMITH:
s o320 0. And if you can provide any details
4 about aﬁy ofal ﬁequests that werée made and not
5 H fulfilled,:I would like to know about that?
5 ) MR. DIPUCCHIO: As part of the due
7 'diliééﬁbe process?
: o MR. MILNE-SMITH: Yes.
g u/T MR. DIPUCCHIO: We'll do that.
10 f o BY MR. MILNE-SMITH:
11 321 _-’_ " Q. Let's go to cce11323;“fs¢ this is
12 lan éméil.chain, the last email of which.éttaches a
13 _5revised draft of the share purchase agreement
14 f reflecting the Catalyst side revisions. So Jjust
15 é .feel free to satisfy yourself to that extent and
16 é then I'd like to take a look at the draft, which 1s
17 . :11325.
18 | A, - (Witness reads document) .
19 f 'm_“ '._MR.'VERMEERSCH: The draft or the black
20 é line? |
21 | MR. MILNE-SMITH: Thé black line,
22 ; sorry.” .
23 é B  MR- VERMEERSCHf  Undérstood;
24 |   ; MR. MILNE-SMITH: 325.
25 f . THE DEPONENT: (Withess reads
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document) .

BY MR. MILNE-SMITH:

2 a.m. and Mr. Moyse is copied on it. I'd just
like to confirm this is the last draft of the SPA .

that Mr. Moyse saw?

- u/T MR. DIPUCCHIO: Why don't we confirm

that-td’Yoﬁ.and-give you an undertaking.

MR. MILNE-SMITH: That's my
ﬁﬁdefstanding and you'll tell me if it's to the .
contrary?

‘MR. DIPUCCHTO: Yes.

_'BY MR. MILNE-SMITH:

S 0. And you'll recall.that.Mr;'MOYSe

was on vacatiorn in Asia at this time?

Al I do.
 _And —-.
A | I believe sd;
_*Q. ' Right, that's your understanding.
A He might be doing other things,
.~"£ight?
@]  I take it that you haﬁé'no

evidence &s to whether he actually read this or
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1 A. No, I don't recall.
2 327 Q._;"He'd already received an offer
3 - from West Face by this time; you understand that
4 . row?
5 | o . :  3;. I_dbﬁFt thiﬁk-I waS'aﬁare.at'the
6 ; ;'tiﬁe.f  |
7 328 N o F ' Not_aﬁ the time but I?m-séying"how
8 'Ydﬁ knoﬁ fhat hé had already received an offer from
9 __UWest'Face.by this time?
10 g-_ B AL Yes. -
11 329: f_"_,.f'. | 0. And I take it'there*s.ﬁo_eVidenéé
12 _,'dr you have no iﬁformation that anyone at Catalyst
13 discussed this revised draft or any of these
14 revisions with Mr. Moyse?
15 - A, I don't recall}. |
16 | 330 é » '_ Q.f Okay. I'd like tb'go a little bit
17 - further. I would like to confirm that thére is no
18 ~‘evidence coming from Catalyst that anyoﬁe at
19 Catalyst discussed any of the revisions Set.forth 
20 in this draft with Mr. Moyse?
21 ;U/T _ MR. DIPUCCHIO: We"ii let you know.
22 ; - BY MR. MILNE-SMITH: |
>3] 331   .Q. Okay. So if you g6 to the black
24 _'liﬁe-at page 37. And just for clarity on the
25 _,”record, whenever I refer to a page number, I'm
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1 referring to the electronic document, so you can
z see at the bottom of this document in the original
3 ; date it's page 31 that I'm referring to, page 36
4 ; which is the electronic document number and which
= f 1s where éection 6.3 starts. |
5 L . So do you have that, Mr. de Alba?
7 é f =  . A. We are on page 367
8 332 . ; N Q. - Yes, Just showing you again.£his
9 is.6}3, regulatory and third party, they have added
10 notifications and approvals?
11 o A, ves. o
12 333:_ _-”” ______   m”Q..7 And if ygu then go over.to fhe
13 . next page where ﬁaragraph-(d) is, you'll see that
14  “”(d) has been deleted in its entirety and what's
15 been added in instead is a limitation on
16 VimpelCom's ability to receive Catalyst's
17 - confidential information; is that right?
18 f A.  Will you let me read it, ﬁleasé?-
19 334 _é :_ - 0. = Of course.
20 _;*':._ - __A;.- (Witness reads document);"I'haVe
21 _read it. Can you please repeat the questioﬁ?_
22 335 |  f'_Q. You will agree with me paragraph
23 B (d).aé-it had existed was deleted in its entirety
24 arid what's been added in instead is a limitation on:
25 - VimpelCom's ability to receive Catalyst's
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1 confidential information?
2 : A, Correct.
3| 336 T Q0.  And the reason that you deleted
4 paraéfaph """ (d) is because it imposed limits on =
> .Catalyst's ability to pursue government
6 ~concessions, regulatory change?
7 f__ Al It also says unléés the'puréhaSerm
8 : .is satisfied that the confidential nature of such
9 information can be Ppreserved. )
10 | 337 0. Sorry, I'm not talkihg-about the -
11 addition, I'm talking about the deletion, T should
1z have been more clear. The reason that you deleted
13 é paragraph (d), I'm not:asking about what you added
14 é :in, the redson you deleted paragraph (d) is because
15 it imposed limits on Catalyst's ability to pursue
16 f :regulatory concessions?
17 _ | | AL It could have beeﬁ that;“'It.could
18 é have been fhat3wé were looking for clarity about
19 é what were the undertakings that Catadlyst was going
20 é to have to take.
21 338:_; Q. The fact of thé.mattér is.you.
22 E wahted-the ability to pursue regulatory
23 concessions,. right? You had done it, what‘s'the _,
24 date of this, this is the 23rd, less than two weeks
25 earlier, representatives of Catalyst had been in
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1 Ottawa pursuing regulatory concessions, right?
Z A. Correct.
3 339 :,   . _ """" 0. And you didn*t wanfuto bé 1imited’
4 . in yOﬁ?nabilitY'fo-do-so?-
5 A. 'Well,.there'could'be é'natural .....
6 é limitation which is part of the negotiation with
7 - VimpelCom, so this was a response to VimpelCom on
8 : what was at that point in time the regulatory --
9 ; ;you know, being the regulatory tramework, the final
10 E pending point on the deal.
11 340 f 0.  Ahd you waﬁféd to be abie tb.
12 :pursﬁe the-right —— you wanted to be able to puréue
13 regulatory concessions and paragraph (d) limited
14 ; your ability to do so, so you deleted it,;correct?
15 E . Ao The language deleted, as noted,
16 f goes td'the”obligations that Catalyst was -- as it
17 : gsays,_the obligations of the purchaser shall
18 ; .includé.committing to any and ‘all undertakings,
19 ; divestitures, licensés or hold separate and similar
20 ; arrangements with respect to i1ts assets or the
21 E Eassets of the Globalive entities.
22 f é : oI don't recall why counéel preciééiy'
23 ; Zcroééed that”paragraph, but what we are saying 1s -
24 f that we are prepared to provide the information as
25 E Elong-as the information can be kept confidential.
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0. Go to CCG0011342.
‘MR. VERMEERSCH: We have it.

BY MR. MILNE-SMITH:

[ Q. G6 to page 3. This is & long

‘email chain over a pericd of many days.

MR. VERMEERSCH: Which email in

particular, counsel?

BY MR. MITNE-SMITH:

.Q. ~The one I am looking at'on page'3"
is from you,; Mr. de Alba, on May the 23rd at 9:10
a.m. and you're saying that you found out in due

diligence that the new spectrum and capex related

needs are much greater than expected. Do you see
:that?
A,  Let mé.réad-the email.
Yes.
A. (Witness feads.docﬁmeht);* I have
read it..
Q.   So you'ré sayihg'yoﬁmféﬁnd'out in

: due diligence that new spectrum and capex related
‘needs were much greater than expected. That's a

true statement of what happened?

A. Yéah, that's...

Q. Okay. And then --

“A. - Can you repeat the guestion,
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1 please?

2 347 _ Q. Okay. No, I'm just going to move

. on.

4 - o  ."Infany eveht, the deal is ot

2 .5:  "-.cldsiﬁg at the end of the month. We.

6 - “_-cannot fund the*transaction-without_ -

7 5 . the right government approvals which

8 o ;: : will take time."

9 f So the right goverhﬁént approvals thére
10 are:thé onés_that you sought on March 27th and on
11 May 12th, correct?

12 _ .A. They céﬁld also be QOVernﬁent

13 approvals rélated Just to the pure transfer of the
14 spectrum and change of control.

15 348 . Q. Okay: You can be referring.tO

16 ; bdthmfheré?_ |

17 = - A. - Yeah.

18| 349 Q. - How was Catalyst intending fo fund
19 E thié tfansactioné'

20 .r  —_— A. We ‘Were able'ténfund it With.ﬁur
z1 oWnﬁcapiﬁéi: |

22 350 } Q. ;And my unde?étahding,fbased on.
03 Ethié email, is that there were going to be

24 _* substantial sSpectrum and capex related costé

25 '.fOllowing the acquisition?
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A. Correct.

Q._;'And how were you planning to fund
.

A.._'We ﬁbﬁia be iOOkihg.féﬁards vendor

financiers and, as_noted here; we were also looking
for the existing lenders to see 1f they were
interested to remain in place for a longer period
of time.
Q. and félatéd to the vauisitioﬁ
:itéelf, is.there.any document or evidence that can
establish that Catalyst had sufficient cash on hand
to fund the transaction? .
N Tust oo o
.:MR._DIPUCCHIof .What.do”ybu-mean?
BY MR. MILNE-SMITH:
FQ. I don't know what it'W@uld bé.' T
.mean, ydu'Weren't getting equity commitment letters

. from outside sources, correct?

A Correct.

0. . You were doihg”it all~internélly?”.
A. ' COrrect.

0. . Is there some interhal'documéﬁt

that will show that there was 300 million on hand?
MR. DIPUCCHIO: ' I don't know what that

Is there some realistic question about
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whether Catalyst was able to fund the transaction?
I'm just wondering whether we're going down a

rabbit hole here.

MR. MILNE-SMITH: Tf yOu-want'tb takéj
the'questiéh-under advisement.or refuse it, I'm
happy-to move on.

R/F | . MR;.DIPUCCHIoi I think in-fhis context
I'm_just going to refuse it, counsel.

BY MR. MILNE-SMITH:

.Q. ‘Okay. On May the 24th you

received notice of Mr. Moyse's résignation. You

can look at CCG1l8691.
MR. VERMEERSCH: We have 1it.
BY MR. MILNE-SMITH:

0. So you received that resignétion’

letter from Mr. Moysé on May 24th?

A. Yes. It's an email May.24tﬁ at

12:02 a.m.

0. Yes -_"'Ari'd on May -'2'6£h‘, which was
theiMondag,she advisedIYOu that he was going to
West Face, corréct, in person he advised you?

A He was asked where he was.going."

Q. Yes. And he told you? |
A.  And for the first time he said he  

was going to West Face.
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1 360 Q. Okay. And at what point did you
2 cut off Mr. Moyse's accéss to any further Catalyst
7 __”information?' Was i1t on May 26th?
4 o A. I'm ot aware of what was éut off.
5 3615 Z | ._ Q._ }Well, he stops to be included on
6 _,:emailS'to the deal team, for examplé, we see him no
7 E._*longer being copied on any emails. Can I -assume
8 ;: ‘that you did that promptly after receiving notice
9 é 5he was golng to someone you considered to be a
10 é Ecompetitor on May 26th?
- é | AL ves. 0o
12 362 f o Q. - So from May 26th onward, Mr.'Moy$e-
13  fwould not have-héd access to any further Catalyst
14 ~confidential information?
15 o MR. DIPUCCHIO: TWell, that —- there may
16 be a question on that, counéel, Just because of
17 ;certain conversations he had with --
18  MR. MILNE-SMITH: Mr. Creighton?
19 m'_.”_ MR.:DIPUccHIo: Yes.
20 | " IHE DEPONENT: &nd what also happened,
z1 it seems that Mr. Moyse took with him loads and N
22 loads of information.
23 . BY MR. MILNE-SMITH:
24 363 | ” .5  "Q. Né, I understand, wé'Vé_gbt his
25 *AffidaVi£ of Documents and we know what's been
wwiéiiggiizngi}éwﬁéizg neesonsreporting. com 2016-05-11
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1 found in the wvarious forensic searches. My point
2 1s all of that would have been from May 26th or
3 ; earlier?
4 | A. I do not know if he had still
2 E accééé.to"his old emails. I do mot know if he
6 f étill.had access to our servers where the
7 f information_was still available. | |
8 364 - Q. Did you not take'stéps t§ cut off-
9 His.accééé to'yéur servers as of May 26th? |
10 ._. . A. As I mentioned, I did not do thét--'
11 ' peréondll§; T don't know what measures other
1z members of the team might have taken.
13 365 Q. ~Could you-make-inquiriés éﬁd.lét'
H . me know?
15 - u/T | MR. DIPUCCHTO: Yes.
16 _BY MR. MILNE—SMITH: _
17| 366 0. I would like to know what, whether
18  th£dugh‘Mr( Creightdn'S emalils or otherwise, or any
19 f other communiications, I would like to know what
20 é evidence you have of confidential Catalyst
21 f information passing to Mr. Moyse after May 26th?
22 é U/T MR. DIPUCCHIO: Okay, we'll let you
23 é know that.
24 o B _;-BYZMR_.MILNE;SMITHEH
25 367 _ f  ,- :  Q. As of May 26th am I cdfrect.that ,“ 
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Catalyst's position was that it would not proceed
with the transaction without obtaining certain
regulatory concessions from government?

| Al That's inaccurate.

..... Q. Do you recall the email*ﬁe.jﬁét
looked at Where ydu said.you cannot fund the
transaction without the right government approﬁals?

Do you recall that?

A.  Approvals is different than

.concessions.

Q. Well, the answer you gave me 1is

that it included the concessions that were sought

in the March 27th presentation. You just gave me

“that answer.

Al In'a combination.

0. Right.
A;- -That doesn't mean that one will

"~ ovércome the other one.

Q- One what will ©vercome anothér

T |
AL There were préce‘du}'éi a'p‘pr‘Ovais
0. '.Yes?
AL And there'éré ConcessiOhs._
Q. Yes? |
A. Ultimately thé-right combination
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1 will have resulted in a deal. But that implied
z that there was going to be a negotiation with the
3 ; government. |
4 374 .Q.  In the May.23rdmd£aft that.we ju$t 
5 lddked”éf; Catalyst cut out paragraph (d) which
6 _'ﬁWould have prohibited you from pursuing
7 ; c¢oncessions, right?
8 o MR. DIPUCCHIO: I think we've been over
9 this, counsel.
10 é | E BY MR. MILNE-SMITH:
11 375: - Q. S0 as of the date that-Brahdon' 
12 -left}-Catalyst'éjposition on the SPA was that it
13 - did not accept any restrictions on its right to
14 pursue government concessions? That's why you took
15 out paragraph 6.3(d), right? |
16 é o MR. DIPUCCHIO: Ydu-keeﬁnsayiné.that's
17 E whj.you ﬁook out paragraph 6.3. I think we've been
18 over that. I'm happy to have him answer the first
19 'part of your question, which was that so as of the
20 date Brandon left Catalyst's position on the SPA
21 was that it did not accept any restrictions on its
22 right to pursue government concessions.
Z23 BY MR. MILNE-SMITH:
24 376 . 5 “_ Q. Okay. And of cgﬁféé Brandon’ —-
25 RN . MR. DIPUCCHIO: I'm not saying that's
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right. I'm saying I'm happy to have him answer

that part. I just don't want to go back over why

you say they took out paragraph ©.3 because I think

the answer to1that:was he said that he wasn't
aware, there may have been other reasons why

paragraph 6.3 was taken out.

BY MR. MILNE-SMITH:

""""" Q. So the question your counsel is

willing to have you answer is that as of the date

' Brandon left, Catalyst's position on the SPA is

that it did not .accept any restrictions on its
right to pursue government concessions, correct?

Al That was a key deal_poiht at that

point in time.

0.  Right.

Al And we were prepared to continug

‘negotiating that point throughout.

Q. And Brandon would have no Way of

‘knowing how those negotiations would play out?

A. He did. He was aware about -- by

ZE having,IYOu know;:put_together thé two
3f:presentations for the government and heafing‘fﬁom”.
;ffthe partners about our willingness or willingness
Efzto live with that regulatory environment, he would

" have a good sense of when and if we will have
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1 prepared to stand firm on that point, or waive 1it.
2 380 _ Q. And the sense that you would get
3 from those breséntations is that Catalyst was going
4 E_; to stand firm on those, correct?

5 f ~ A. . No. That's --

6 38i _. R -  ;'Q. ' The_presentatidﬁs.-—

7 B > :.' _ :3;_-'That's the presentatioﬁé but

8 :,'that's.only one aspect. You don't talk to your

9 E_team through your presentations to the gbVernment:
10 é'You talk to your team through the evolution of the
11 gzdeal, That's why he has been included on the

12 ;_drafting and all of the communications which

13 ;;include back and forth on the points with the

14 ; government.

15 f ,So'thé éommunicatibns show fﬁét'ihdeed;
16 é if.fhat poiﬁt had beéen that absolute, we would have
17 _:probably walked away from the deal sooher. But in
18 ;éthis case there were negotiations, there was always
19 ;éroom and scope tb be willing to live with that

20 fipoint-

21| 382 | 'Q.. So Mr. --

2z R | o A. - Or with Certain.fraﬁéWérk from'fhe
Z23 gOVernment.

24 383 .Q‘.N.Mr; de-Albafmféur Sworn eﬁidence
25 is that Mr: Moyée was privy to internal Catalyst
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" 6f this in a document.

discussions about its willingness to walk from any
government concessions?

Al Yes.

Q. Okay. And are there any internal

Catalyst documents that reflect that?

A. There will have been calls with
couhsel, there will have been calls and meetings

with counsel and the investment bankers, and there

would have been the discussions amongst the team

about how to work within that regulatory
environment of which he was the last person that
touched the first presentation and was involwved in

the second presentation.

Q.

in a document because I haven't seen any evidence

If you can point me to it,

I would love to see 1it.-

documents that have been produced, but your point
being has everything been produced relevant to that.;
question?

MR. MILNE-SMITH: Yes.
MR. DIPUCCHIO: I think the answer to

that 1s yes. If there is anything else we come
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“presentation, my undérstanding is the extent of

across, we'll obviously give it to you.

BY MR. MILNE-SMITH:

Q. . In terms of the March 27th

‘Mr. Moyse's involvement is he received handwritten

notes from you which he then just typed up into

PowerPoint form; is that'right?

A T don't recall. .

0. Okay.
A. - His involvement, as well as .other

ememberszof'the team's involvement, his invdlvément
- of investment professiocnals, in this case with
:degrees, I am thinking of a gradlate degree from
the University of Pennsylvania which is one of the:

highest financial universities there is in the US.

Q. This isn't my guestion about his

‘qualifications or his intelligence.

A. . It is about your framing7that he

yvou have a highly gqualified individual in the

;centre of the’deal;_in the centre of the

discussions.

0.  okay. &And you have produced all

the documents that prove that he was in the centre

of the discussion, right?
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1 MR. DIPUCCHIO: Everything we have,
z yes.
3 | B BY MR;_MILNE—SMITHE” """
4 390 '.“' Q. -Okéy. Mr. de Albé;mother than the* 
5 conténts of the March 27 emall attaching four
6 ‘Writing.samplés, what evidence do you have of
7 Mr. Moyse passing confidential information to Wést _f
8  Face?
9 u/T MR. DIPUCCHIO: mWéil, rather than ask
10 ;him,_Why don't we take that under advisement.
11 We'll undertake to answer that for you.
12 | - BY MR. MILNE-SMITH: |
13 391 . Q. So to the extent you can idenfify-”
14 _any such coﬁfidential information that you say has
15 | been passed from Mr. Moyse to West Face, I'd like
16 to know where I can find that information in the
17 Edocuments of Catalyst, where I can find it in the
18 documents of Mr. Moyse, or where I can find it in
19 Ethe documents of West Face. o
20 f R MR. DIPUCCHIO: Well, okay; But that
21 QUéstidﬁ:éééumes'that there's some kind of hard
22 copy of information that's been passed along as
23 éopposed to discussions or -— I'm Just trying to getm:
24 :a sense of what you're asking us to do.
25 Sy . MR. MILNE-SMITH: I would like to Know
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1 what the case at trial is going to be.
2 U/T | MR. DIPUCCHIO: If we are alleging that
7 E there-are-aCtual.documentS that have been passed
4 ; along,;we'il identify those for you.
5 f é _  . BY MR. MILNE-SMITH:
6| 392 é E_;   0. If there is an'éliégation that
7 LMr; MoySé passed'én information orally, I'd like to:
g know what it is?
9 - MR. DIPUCCHIO: That waémy5ur_prev10us
10 quéstion; That's why I was trying to get a
11 distinction. - .
12 ; MRi.MiLNE—SMITHf I'want'tb know in any
- f:o.r:m. ..........
14 ‘MR. DIPUCCHTO: I hear y§u; ' """
15 ' . . - BY MR. MILNE-SMITH:
16 | 393 . o  “  0. Okay. And to the extent theré is 
17  .an allééatibn of confidential information being
18 transmitted in any way whatsoever, I would like to
19 -"know when and how it was transmitted and to whom at
20 West Face it was transmitted?
21 U/T  MR. DIPUCCHIO: We'll giﬁe Jou the best
22 éinformétionfthat'we have.
23 é BY MR. MILNE-SMITH:
24 394 | Q. I would like to know how receipt
25 of that.confidéntial information -- sorry, let me
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1 take a step back.
2 I would like to know what evidence is
? ; going to be.ielied on that that information was -
4 ; used by-WeSt'Face?
5 /T | MR, DIPUCCHIG: .Okay.
6 f N  BY MR. MILNE-SMITH:
7 395 | '  .;  Qf And how that usé ¢aused Harii £o
8 'Catélyst? | |
9 U/t MR. DIPUCCHIO: okay.
10 é o o - BY MR. MILNE-SMITH: | |
11 39é o ~'  ' Q. Prior to June 4th, Jihe 4th, 2014; 
12 and thé.ﬁeaSon I select that date, Jjust td-give you ”
13 ,5the context, 1s that's the date that I believe
14 - Mr. DiPucchio reached oﬁt to West Face and said
15 there was a concern about a; quote, telecom file in
16 respect-of Mr. Moyse, so prior to Junhe 4th did
17 ; Eanyone_at Catalyst have a discussion with anyone at
18 'West Face about either company's interest in Wind?
19 ; . A Yes.
20 397 f _ ;' | O..  And what was that discussioﬁ?
21 | 3 . AL " As mentioned carlier, we had a:
22 * diSCuSsion with Mri Griffin in relationship to
23 - their holdings on Mobilicity.
24 398 | | ; 0. Yes. And when Wéé_this
25 _; conve£satibn?
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1 Al I need to check the calendar.
2 399 Q._;"You can let me know?
. _,Tﬁjf ___________________________ R CARMEERSCH:  We have wmdiiiitin tg
4 ? do that, counsel. .
5 é - BY MR. MIINE-SMITH:
6 400   _. : Q.  Because my underéfanding is that 
7 ..West.Faée'had.no holdings in Mobilicity as of 2014,
8 _ it had divested its holding in 2013. Are you aware
9 é of that?
10 f R  3--A; ;”Noi- I”aﬁ hbt'aware now.
11 401:_ | }-”" .”'Q.-"So that's Mobilicity. But had
12 there'been'ény discussion between Catalyét and Weéf.
13 . Face about an interest in Wind?
14 A. Wind on a stand-alone basis?
15 402 ' R  _Q.-.:On any basis.
16 R A _'.We‘ll, Wind has, as part again —- I.
17 :'* don’£ reééll.__I believe the conversation with Mr.
18 - Griffin was focused on Mobilicity but at Catalyst
19 E we were looking at Mobilicity and Wind together.
20 403 _ Q. As of June 4 were you aware that
21 West Face was interested in Wind?
22 . : . "A. . I don't recall.
23 404 " _.  _  _rQ.'  When the'dispute'arésé'éﬁer
24 _erQ.MOYSef'why did Catalyst make a specific wafﬁing
25 .  about a potential teéelecom file? Was that a
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reference to Wind or to Mobilicity or to both?

'MR. DIPUCCHIO: You're talking about my

conversation?
MR. MILNE-SMITH: I don't want to get

into solicitor/client communications but you

obviously sent that letter for a reason.

U/T ~MR. DIPUCCHIO: I did. 1I'd have to go

whether the concern at that time was Mobilicity
more so than Wind. If I can track that down
somehow without treading on solicitor/client
privilege, we'll get you the answer to that. |
. MR. MILNE-SMITH: ‘Ckay, thank you.'

BY MR. MILNE-SMITH:

0. I want to go to another draft of

- thée SPA. This is CCG0012066.

MR. VERMEERSCH: Counsel, what's the

parent?

'~ MR. MILNE-SMITH: T don't know. I

‘don't have 1it.

MR. VERMEERSCH: Hold on. Right. And

fthisfis the black line again?

MR. MILNE-SMITH: Yeés. I'm only

EIOOking'at.black'lines.

MR. VERMEERSCH: He has it.
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1 BY MR. MILNE-SMITH:
2 406 Q. If you go to page 12.
. . R VERMEERSCH: e re theré: ____________________________
40 BY MR. MILNE-SMITH: . . ...
5 407 - ' _. Q. So the clause I'm iﬁterésted in is
6 the outside date clalise which is one that wasn't in
7 _ “the May 23rd draft that we looked at earlier. I
8 ' : hope you'll take my word on that without having to
9 turn it up and show the absence of it.
10 E So reading the black line here; it
11 - 1606ks liké.vimpeICom had proposed an outside date
1z é of 18 weeks following signing. Do you see that
13 g from the deleted text?
14 o A, Yes, I see.
15 208 | _*'  '.Q--T“And you're proposing NOVémbéf
16 130th? wﬁiﬁh as of the date of this draft, which 1is
17 : _ June l4th, that's more like 24 weeks; is that
18 é consistent with your recollection?
19 A.  Yes. |
20 409:_5 é;_ o Q..' And youfmdraffmal$o pr6§ided-f6r 
= _ :aﬁtdﬁa£ié é%tensibns of successive one-month
22  ' periods until such time as Competition Act approﬁal.
Z23 ff or Industry Canada approval are obtained? Do you
24 ;; see that?
25 . - A. (Witness reads décument). Can you -
gw?%iiggii{j wi}§w®§§§§ | neegonsreporting.com 2016-05-11
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1 repeat the question, please?
2 410 . 0. Your draft provided for automatic
3 _sTéxtensionsméf successive one-month periods until
4 such time as Competition Act approval or Industryz
> " Canada approval are obtained?
© ' B A.  Not correct, beééﬁée if youmread
7 fﬁfthe£, you wiil-see provided further that
8 - notwithstanding the foregoing, the outside date
9 _shall be no later than. |
10| 411 | 0. To be filled in. Witﬁ'that'
11 :Proﬁiéd,fthat's fine. Obviously this outsidezdate._"
12 ~ ClauSe, Brandon was unaware of it because it hadn't
13 "been drafted at the time he left? |
H | E MR. DIPUCCHIO: Is that.——~we'haven?t
15 trééked.fhé”previous drafts but obviously something
16 has been blacked out there, too, right? So there
17 ; E-must have been another drafﬁ that included some
18 language that was then -=-
19 f ~ MR. MILNE—SMITHEI_Let's'jus£ §o back to'"
20 it; | |
21 _. .. ._5 MR.*DiPﬁCcHIo:  Again, T don't want to
22 complicate matters. :
23 é _BY MR. MILNE-SMITH: | i
24 | 412 - Q. No, that's fine. If*s“éCG0011325{ .
25 ~Go :to"pag'e I
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1 MR. VERMEERSCH: Hold on, counsel. You
z need to give me the parent ID.

3 - . MR. MILNE-SMITH: 11323.

4 .BY MR. MILNE-SMITH: |

5| 413 ;”. = Q. And if you go to bégé 13 you Will'
6 B see that no ‘one ‘had even proposed what the outside |
7 .*fdate'would be, it was just a bullet point?

g - MR. DIPUCCHIO: Okay, but there was a

? Prd%isibn in there for an outside date.

10 ~ MR. MILNE-SMITH: Yeah, it's_jﬁst ho.
11 oné had filled in --

12 ; | MR. DIPUCCHIQ:..Yes;'that*S sort of

13 What I'was'driving at. So I was Just clarifying

14 your guestion about what Moyse knew or didn't know;'_
15 He knew there was going to be a provision in there
16 about an outside date, presumably.

17 o - MR. MILNE-SMITH: It is hard to'imaginé
18 a transaction without an outside date.

19 _  THE DEPONENT: And I suspect.that-thefé
20 wduld-be, as you saw from the following draft,

z1 there probably were discussions with counsel about“
22 how long it will take to get the transaction

Z23 approved. |

24 | - BY MR. MTLNE-SMITH:

25 414 é: : ..  Q. Right. My simple point 1s
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1 Mr. Moyse had no idea what the bid/ask on the
z outside date would be because ncbody had even
3 ; proposed one as of the last version he saw?
4 o AL He could have been in a-Cataint_
> f call with our counsel in which that point would
6 f have been discussed and directions given to
7 f counsel, for example, check how long will it fake 
8 : for approval to take place in Ottawa.
0| 415 | Q.  Could have been, but you-can't sit
10 heﬁe'tbdéy.gwearing he was part of such a
11 discussion?
12 _ Let me help'féﬁ; Mr. Moyse was in Asia
13 from May 16 until May 25. Do you recall that? He
14 was on a 10-day vacation in Asia?
15 . - A. Yeah, I understand he was on
16 Vadainn.
17| 416 O.  Yes. And he didn't participate in
18 any calls duiing'that vacation?
19 B } A. I don't recall. .He.might have.
20 417 f”Q. " You're not aware of him
21  pa£ticipatiﬁg in any calls? - -
22 _ A. I would need'téucheck'the reéords;“ 
Z23 418 - ”Q.;'_Okay. If someone 1s goling to
24 ' prodﬁce or someoﬁe is going to testify that he
25 _* participated in any of those calls, I would like to
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know on what basis?
U/T MR. DIPUCCHIO: Fair enough.
 BY MR. MILNE-SMITH:
0. And if you have any evidence that

this notion of the outside date was discussed

" between May 6th when the deal kicks off and May

15th which is his last day in the office, you'll

give me the evidence?
U/T L MR. DIPUCCHIO: __Yes." _
BY MR. MILNE-SMITH:

0. So going back to that June 14th

- wversion of the share purchase agreement, 12066, I

think 12064 was the parent --

MR. VERMEERSCH:  We have it.

""" BY MR. MILNE-SMITH:

Q. Let's now go to paragraph 6.3 (d)

which is on page 39.

- BY MR. MILNE-SMITH:

Q. And you'll see that instead of =

“deleting the 6.3(d), this draft delivered by

Catalyst or its counsel now simply makes some

“amendments to it, which you'll see on pagé 40. Do

“you see that?

A.  I'm reading it. (Witnéss reads
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1 document) .
2 423 0. You'll tell me when you've read
. Tit? ________
4 _*'. : ....... . A;'  I'm”gtil1 reading'it.f'(Wifneés.
5 f 'feads doCument),_ Yes, I read it. |
6| 424 R 0. You see in small ROHER numsral
7 (i),.ﬁoman numeral 1, it says; it essentially
8 L prohibits the purchaser, being Catalyst, from
9 é developing any plans relating to the sale of the 
10 g ‘business or of its assets that are required to be
11 ; édisclosed-to a governmental authority in connéction
1z ; :with Industry Canada or Competition Act approval.
13 E Do you see that?
14 ~ A.  Yes.
15 4251 | o .Q._ So thié-is a restriction on
16 " catalyst that it had not accepted in the last draft
17 . seen by Mr. Moyse, correct?
18 f . A Could you répeat.it? *fhesemére?
19 426 é ._*  _5 _:  O. - This is a restriction on Catalyst
20 'concerning'fhe-ability to develop plans .relating to
21 “the sale of the business or its assets that
22 Catalyst had not accepted in the last draft Seen‘by"
23 é Mr. Moyse, correct?
24 é '   A. Correct.
25 4277 | T Q. And again, the.séﬁe-as we asked
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1 these questions with respect to the outside date,
z ‘Mr. Moyse wouldn't have participated in any
3 ; discussions from May 16 to his departure on May
4 ; 26th relating to this guestion?
S f é E A.  That I cannot teil.
6 428 E _._*' Q. You'll tell me 1if you”héve any
7 evidence of him participating in phone calls from . ..
8 ._,'Asia on this point?
9 A Mr.”ﬁéYéé had full a¢¢eéS.to thé.
10 ; filés, Mrﬁ Moyse had full access to the emails.in
11 f ‘which he wasg certainly copied to, Mr. Moyse will
1z f fhave been invited to the calls.
13| 429 é ; Q. I haven't seen any emails'in'Which.
14 _,.this”iséﬁé, that CatalySt'was willing to make this
15 concession, .in which it was raised during-the
16 period Mr. Moyse was at Catalyst. You're talkihgﬁ.
17 E:;hypothetically he would have had acéess to, but I'm
18 looking for concrete information, you understand,
19 concrete information that he would have had some
20 insight into Catalyst's willingness to make this
z1 concession. Can you produce any such evidence for
22 me?
23 éU/T o i”:JMRQIDIPUCéHIO: If you‘re teliing ﬁe
24 éthere”is nothing in writing, then there 1is nothing:'
25 Ein writing. Whether he was on a call or something
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1 to that effect, counsel, we'll let you know, as I
z sald, that he participated in, to the extent we
3 can, whether he participated in any calls during
4 that period of time.
5 | EY MR. MILNE-SMITH:
6 430 ©. And the same thiﬁg, fo‘the.extent" 
7 there is some evidence of any calls before his
8 “ departure for Asia between March 6th -- May 6th and
9 May 15th, I would like to know any evidence to
10 support the existence of such a call in which
11 Mr. Moyse participated?
12 éU/T _ MR. DIPUCCHIO: " We'll see what we can
13 dig up. |
14 BY MR. MIL”NE—'SMIfH: o
15 | 431 0. Okay. Could you go to“GCGobé5737;
16 You Wiil See thiS email chain is on June 15, at
17 least it starts on June 15 with an email from you -
18 | to Mr. Glassman at 8:29 p.m. on page 27
19 Al Yes, I see the email.
20 432 ' Q. It says you had a call'wifh
21 ' VimpelCom-aﬁd thén you say: |
22 | "I continue td'believe-we are
23 ﬁhé most advanced."
| ,.So you were aware thét'théré*Wéré other
25 ébidderé?
gﬁ1%§i§§i§§§iwi}§w§§§£§ neesonsreporting. com 2016—05—i1
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1 A. Yeah, I believe -- I believe so0,
2 and I believé VimpelCom will have hinted that there
3 ; will be other interested parties, right?
4 433 i Q. - Did you know who fhe other..
5 5”ihterested'parties_were, or did you have
6 ._:Suspicions?
7 E A.. “I woﬁld need to check. T don't
8 - recall. |
9| 434 - . E .Q_' If y¢umgo*bVer'fo pégé 1 §£ £his,'
10 _g'if you.go to page .1l you'll see Mr. Glassman writes
11 - to you at 8:42 p.m.?
12 . AL Um-hmm. |
15| 435 - o. And at the bottoém of his email
14  ftheré,.hé.réferS.to Quebecor? Is that because
15 | Catalyst understood them to be another potential
16 -~ bidder?
17 - - A. Cofrééé;
18 436 . -  £  .Q. © Tt's not unusual in auction
19 E situatioﬁé.iikthhis for one potential party tb-
20 g have_intelligencé on who other potential bidders
z1 might be, correct?
22 AL Yeéh;
23 437 .  .5 | 0. There'é nothing'im§£oper abOUt-ybﬁ
24 | having-féund out Quebecor was an interested bidder,
25 . right?
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1 Al Probably you read it in the press.
z 438 Q._;"Right. There's public speculation
3 ‘about who is involved in these things?

4 .5__ AL Speculation. ......
5 439 - 1 ..... .: Q}_:.I mean, there.has.been §ublic

6 7spécu1ati¢n'about Catalyst's involvement, correct? -
7 . A. I believe so, yeah.

8 440 o Q. - Did Catalyst have any discﬁSsidns
9   with ?éﬁgésentatives of Quebecor?

10 | Al I believe so. -~

| aa1 Q. In what timeframe?

12 __   . A. T need to check the CaléﬁdarQ 

13| 442 . .  If you could let me know?

14 .,s' MR.-DiPUccHIo: Is it relevant to.

15 .”éométhiﬁg,'éounsel?

16 o . MR. MILNE-SMITH: There have been, I

17 : don't_know about allegations,'but insinuations made -
18 that West Face's khowledge of Catalyst's potential
19 involvement was somehow improper or untoward. I'm
20 Just trying to explore the alternative.

21 R/F MR. DIPUCCHIO: Okay, but the naturé of
22 the diSCussions‘or when discussions would have |
23 occurred with Quebecor, I think that's not relevant
24 to the issues we are facing here.

25 : BY MR. MILNE-SMITH: - .
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1 443 Q. Were you also aware that
2  rTenneﬁbaum Capital Partners were a potentially
3 ~interested party?
4 A. T fhink at.'t'h'at.p'oi'nt in time
> é theré was speculation. |
6| 444 Q. Yes. Because they held some of
7 thé vénddr'debt? right? |
8 - ;A. T believe they'héld.somé of fhe.
9 ;  ﬁendorfS debt.
10| 445 . _Q.. .And'youm£neW they might élso.bé_ =
11 | pbténtial'in taking over the equity, correct?
12 ;_ _ A. SpeCulatiOn,:but, ydﬁ know. ..
13 446'.f_.7”: """" Q. could you go to CCG0024192. This
14 | 18 -- if y5u go to page 3 of this email chain,
15 .: you’ll'See on July 8th you wrote an email which
16 appears to be to John Levin and Ben Babcock. Do
17 3 EYOu see that?
18 A. Would ybu ﬁléasé Confirm'fhe time?
19 447 me . 5:39 p.-m. Do you see that email?
20 _A.  Yeah. |
21| 448 -  _.-':E = 0. so just to beicléér,.John Levin
22 Waélthé senior lawyer at Fasken Martineau working .
23 §~ .oh the deal for Catalyst?
24 é o . A. Correct.
25 | 449 __”'._:'-.Q.- And Ben is obviously Ben Babcock
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1 at Morgan Stanley?
Z o A Correct.
5| 450 Q.  You say FYI met with them today in
4 L Amstefdam. I assume the "them" is representatives
5 of VimpelCom?
© ”N ; A  .That'S ¢or£ec£.r£ """"""
7 451 - .. ..Q; ° Where you were atténdiﬁg'méetings-
8 'abparéntly about.something else, I assume not
9 “ felated to this case because it's redacted?
10 . - A Correct.
11 452 3 - Q. "They want ﬁs back as they are
12 -' 1. B _getting no traction with the
13 s J*'”. Tennenbaum/Blackstone," it sajs ﬁoak
14 :.,5. . 3," I assume that is Oakhill and
15 } ',9  '   then_"West Face consortium."
16 N _5.- .When you say "they want us back;# where
17 had ybu'gohé?
18 j AL  Thére'mﬁst havé been an impaSée*in
19 thé negotiationé;
20 | 453 | 0. Okay. So as of July 8th you
21 _'Weren‘t involved in active negotiations?
22 : | Al Well, I was involved so far that T
Z23 _ ﬁaé.ﬁeéting with fhem, right?
24 454 Q. Right. But thérémhad been an
25 ' iﬁpasse and they were asking for you to :come back
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1 to the table, is all I'm saying, so you must have
z been away from the table for some period?
o
+| 455 0. Okay. And there is a whole list
5 'bf’names there,5Ténnenbaum, Blackstone, ‘©Oakhill,
6 - West Face. VimpelCom informed yvou those were Some' 
7 f of the other interested parties? |
8 ;:j _ - A I do not know if that wds frOﬁ the
9 é fspeculatioﬁ;__ ) o
10 456: é Q.  SO yoﬁ're~not.;— that might'have 
11  s béeﬁm56ﬁéfhing that you were aware of independently
12 : §£ VimpelCom? |
15 _ A "Wel..l B
14 | ,”   _. 'MIMR.fVERMEERSCH: ;COunsel; I just point
15 ouf for the.sake-of the record you're gquoting West
16 Face and on the document it does say West Face
17 - question mark.
18 : BY MR. MILNE-SMITH:
19| 457 0. Yes.
20 - A.  ‘So there ismé'quesfioﬁ-mérk.
21 458 uf_ﬁ  . 2 Q,-” So you were speculating?
22 | .A Yeah. Then I continue tOjsay' 
23 "ailégedly.ﬁ
24 459 _  : Q;._ And so the informati5ﬁ yOu~héd
25 - froﬁ VimpelCom -- now, when it says they are
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getting no traction with those various parties, was
that information you got from VimpelCom or was that
YOur own inference that they were getting no
traction with other potential buyers?

A. Well, my understanding would héﬁe
been if thére is é re-acceleration of the process,
it must have been that there was an impasse with
the other side.

0.  Okay. And of course Mr. Moyse had

 been at -- you understand that Mr. Moyse had been

at West Face for over two weeks now, correct? You
know he started there on the 23rd of June?

MR. DIPUCCHIO: Yeah, I think that's

" been acknéwledged.

BY MR. MILNE-SMITH:

Q. S0 two weeks into Mr. Moyse's

three-and-a-half-week tenure at West Face, your

“best understanding is that a consortium that

potentially included West Face was getting no

traction?

~A.  Or at least to get, you know, no

traction, they need to get us back, yeah.

Q. And obvicusly since Braridon's

- departure, no oné to your knowledge, no one at

”Catalyst told him anything about the deal or
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1 Catalyst strategies or the course of Catalyst
z negotiations?
3 | MR. DIPUCCHIO: “Thafmi'think”we'li have
4  to quaiifyma little bit with the discussions that
> f Were happening between Moyse and Creighton.
6 f é | MR. MILNE-SMITH: My understanding.isl
7 é thoéexdiscusSionS don't touch on Wind at all,
8 - certainly not in this time period, but if you want
9 é to -- |
10 U/T  ._MR. DIPUCCHIO: We'll get you
11 f informafioﬂ on that, counsel. I just_don't.wanf.tb'
12 . foreclose. |
13 é f: BY MR. MILNE-SMITH:
14 463 | ;;:”  ......... Q. Sitting here today, Mr. de Alba,.r 
15 B obviously you weren't aware of any such
16 communication with Mr. Moyse?
17 A. . Correct.
18 464 - f """""" ”“Q; : And you're éonfideht deiously.ybﬁ
19 ..&idh}t talk to Mr. Moyse?
20 _ B . A. o No.
21 465 N . . Q.. You're confidehﬁ Mr. Gléssman
22 .~ didn't talk to Mr. Moyse? |
23  .“' A, I don't think so.
24 466 _H'_-_  1_Q..-_To'your knowledge ﬁo oﬁe:at-ﬁérgan .
25 . Sténley or Fasken Martineau spoke to Mr. Moyse?
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A.

Q.
" not speak to Mr.

A.

0.

_I-do not know.

I am not aware.

" To your knowledge Zach Michaud did

‘Moyse?

Once Mr. Moyse left, who were the

'anélyStS most principally involved in the

" transaction from Catalyst?

I think it was Lorne Creighton. -

12
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SMS communications from Mr. Creighton.

A
Q. ”Yes. Ariyone else?
________ A I don't recall.
 Q. And I undérstand that YOu5ve now

 obtained from Mr. Creighton all of his
“communications with Mr. Moyse during the relevant

time period?

MR. DIPUCCHIO: :I;ll let Mr;EVérméersch
aﬁSWef that because he's been responsible for it.

MR. VERMEERSCH: We'wve obtained-all.of
communication between the two and disclosed;
subject to what Brandon disclosed, everything that
is relevant.

MR. MILNE-SMITH: And all SM§
communications?

MR. VERMEERSCH: _We.havé ot obtained

Those are

i f’“”‘% g}:“% neesonareporting.com
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1 produced by --
2 MR. MILNE-SMITH: Oh, okay. So you're
3 cohfidenfMYéu.have SMS communications between the
4 two?
5  MRd”VERMEERSCH: ....... .Je're_confideﬁt that
6 We have geen.them'as produced by Mr. Moyse.
L BY MR. MILNE-SMITH: | |
8 471 LQ. _pOkéy. I understand.that'YOu'speht.
9 Some time with Mr. Creighton, that he came to the
10 offices and was quéstioned about any relevant
11 “information he might have about this case?
1z MR. VERMEERSCH: That's correct..
3 BY MR. MILNE-SMITH:
14| 472 0. And did Mr. Creightoh.discloée any 
15 ofal communications to Mr. Moyse of confidential
16 Catalyst information about Wind?
17 MR. DIPUCCHIO:  Do we have that right
18 now? | |
19 MR. 'V’.ERMEERS'C.H:'.. We dor't have £hat |
20 r:j_ght now. |
21 MR. DIPUCCHIO: So we'ré going'tb}_to5
22 fhé”éxtent it comes into our possession, we're
Z23 going to give it to you.
24 U/T . In other words, if we have further
25 discussioﬁS with-him and that comes to light we're
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1 going to pass that along to you, obviously.

z ' . BY MR. MILNE-SMITH:

3 473 _ ””  0.  .But to date, when'questioﬁed about

4 ._thé matter, he.didn't -— he didn't confess to any

= ' disclosure of confidenfial information to Brandon?

6 3.- ~MR. VERMEERSCH: - Outside of Brandon's

7 ——.oﬁféide.of the time Branddn_was employed by

8 Catalyst?

g - B MR. MILNE-SMITH: of'¢§ursé. |
10 : .   :£MR._VERMEERSCH: Not to my recollection
11 sitting:heré, outside of the éndzof the time period
12 at which Brandon was an employee of Catalyst.

13 K _MR. MILNE-SMITH: Of course.

14  MR. VERMEERSCH: Right.

15 o MR. MILNE-SMITH: Of couréé théy ate
16 exchaﬁgihg'éénfidential information while they are
17 : Eboth employees. My point is after Brandon left

18 Catalyst, we've got the eméils.now, we've got thé
19 SMS. The only other form of communication could be
20 meetings or phone calls. |

21 _ﬁ MR. VERMEERSCH:“'Right. ............

22  _. BY MR. MILNE-SMITH:

23 474 e Q. Ahd Mr. Creighton hasn't disclosed
24 .any ofél Coﬁmunications at which he disclosed

25 Catalyst confidential information relating to Wind?
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1 MR. VERMEERSCH: That's correct.
z THE DEPONENT: Could we take a bathroom
3 break?
al MR. MTINE-SMITH: Sure. Take five.
5 ~- RECESS AT 11:10 --
6 __ UPON RESUMING AT 11:20 —-
7 ' BY MR. MILNE-SMITH:
9 475 o ; :' ,~ Q. So, Mr. de Alba,_we-were falking
9 .befofe:the break about the intelligence you had on
10 a consortium involving Tennenbaum, Oakhill, West
11 Face, and so forth. I take it your understanding,
1z your expectation would be that those parties would
13 have entered intc an NDA the same way that Catalyst
14 had, correct? That would have been your ordinary
15 expectation?
16 A. F_Corrédf..
17| 476 1_ | 0. -~ And that the fact of their
18 ' inVOlVement‘woﬁld have been covered by that NDA?
19 | A From that point on, yeah.
20 477 - | 'Q. Right. So the fact that yéu*Wéﬁe
21 '-reCeiving this ihformation, whatever the source
22  might have been, in breach of an NDA didn't give
23 - you any trouble in the circumstances?
24 Al What information?
25| 478 “_*'__; ”Q.." That they were involved in
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1 negotiations?
2 A. - As I mentioned, that was from
3 ; Speculatiéﬁ related to the press and, as you knoﬁ; .........
4  there is a question mark about thé consortium.
5 479 é 0. Right. And somebody must have:_
s 'leaked-sbméhow, so there must have been some kind
7 - of breach of the NDA,; correct? | | | |
8 SR | MR. DIPUCCHIO: That's é prétty3big:
9 aéSUmption,fisn't it, counsel? . . -
10 MR. MILNE-SMITH: Okay.
11 | ' MR. DIPUCCHIO: I mean, how do we Know?
12 N ' BY MR. MILNE—SMiTH: _
13| 480 . Q. 8o the same way,mif We§t"Face =
14 . finds out that Catalyst was involvéd, there is
15 really no way to find out, there is readally no way
16 to know who the leak was? It could have been
17 - .someone at Catalyst, it could have been Someone”af
18 VimpelCom, we have no way to know?
19 - A. It could be Speculatioh.  .......
20 481 _5 : - Q. It could be speculation, right.
21 Okay. The next document is CCG24308. That's the
22 parent. So this is an email, a couple of emails on’
Z23 f July 23rd-and you'll see at the bottom Russell Drew
24 g of Bennett Jones. Pausing there, Bennett Jones
25 . were counsel to VimpelCom, correct?
gm?%iiggiiz? wi}§w®§§§§ neesonsreporting.com 2016-05-11
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1 MR. DIPUCCHIO: Do you know?
z BY MR. MILNE-SMITH:
3 482 Q. Do you recall that.Bennétt-anes
4 were counsel to.VimpelCom?
2 R AL  Yes, correct. o
6 483 _' 5“' o Q. 8o Mr. Drew sayS he has attached
7  :fhe executed exclusivity agreement and revised
8 | "agenda for a meeting the next day, and then the
9 E exclusivity agreement I have at 24320. Do you see
10  that? | |
11 ; é o MR. DIPUCCHIO: Yes.
12 é é B BY MR. MILNE-SMITH: |
15| 484 S  ._Q. 8o you're free to flip'té the lést-
14 page if yoﬁ.want,'but you can see that this is
15 signed by VimpelCom and Catalyst. So I take it _
16 “‘that as of the 23rd of July, Catalyst had entéred .
17 . into exclusive negotiations with VimpelCom?
18 ff | AL Yes.
19 485 'éé ' - Q. ‘And there ié é defihition.on.page
20 ) i df'the égreement, the first definition is of the
21 ; word "affiliate™?
22 R . A.  YeS;  |
03 48é f . :.'_ Q.  And if ybu iook down to (ii),
24 Roman numeral (ii), it says that:
25 | . "AAL Telecom-Holdingé
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Incorporated, a company controlled

by Anthony Lacavera, and its

subsidiaries are not affiliates ofJ

VimpelCom."

Do you see that?..

A. T'f reading it. (Withéss reads
doctment) . ”

Q. - Feel free to_refamiliarize

- yourself with the agreement, but it's my

understanding, based on this definition of -

"affiliate, ™ that the Lacavera companies are not

- bound by this exclusivity agreement; is that

. ¢orrect?

A. - The onés noted on section 2.

Q. - So, in other words,;

- fiotwithstanding this exclusivity agreement,
"Mr. Lacavera and his companies were free to pursue

-whatever other deal they wanted to?

~ MR. DIPUCCHIO: Well, I don't know

~about Mr. Lacavera. Let's be clear.

MR. MILNE-SMITH: Mr. Lacavera's

-companies.

3Sﬁbsidiaries, right.

BY MR. MILNE-SMITH:
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1 489 Q. Right. So AAL Telecom and its
2 subsidiaries were free to pursue whatever deal they
3 wanted to. They were not bound by this agreement,
4 ~.right?
5 : Aw_]-Wé'did not'kﬁé@lthat”fhey were
6 boﬁnd by other'agreements'that would limit their
7 ability to pursue the deal, but according to this
8 ' :agreement, they are not part of the exclusivity.
9 490 0. You knew that AAL Telecom and its
10 subsidiaries weré.not controlled by this -- not
11 él bound by this exclusivity agreement, correct?
12 | ' | A. Correct.
13 491 '   ; 'Q._'ZI'm not_Suré if ydﬁ undéféto§d it
14 L as ofmfhis date,'but you eventually became aware
15  ”jthat a support agreement was negotiated between AAL
16 ‘Telecom and VimpelCom?
17 ; _ _ Al Correct; ..........
-° 492 é :  : .“Q-' And that was finaiized'bh.AUQUSt
19 Tth? e
20 | A, I don't recall but...
21 493 :_ _5 _ ) Q.'.:Sounds.about right? You'knoﬁ that* 
22 _'it-Wés.éventuallyﬂnegotiated and signed?
23 él . s A. Yedh.
24 494- : R | . Q. .“And until that Sﬁpport agieemént.
25 _;lwas Signed;'AAL'Telecom and its subsidiaries
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1 remained free to pursue whatever transaction they
Z wanted?
3 MR;_DIPUCCHIO:'iWéll, I'guesS how would
4 E hé"knoﬁlthat, right? I mean, that would be as
5 | between VimpelCom and --
6 BY MR. _MILNE—-S‘MiTH:
7 495 _ .Qa Put it this way; ybu wéren't aware
8 “of any restriction on their ability to pursue
9 .whatever-deal they-Wanted?
10 o AL If you read some of the p£évioﬁs
11 ;émails, itis also clearly noted to Lacavéra that
12 :as he has a relationship with VimpelCom, there
13 needs to be coordination so there is not a breach.
14 496 | -~ Q. Of what?
15 N S A Qf our confidehfiality agreement
16 or 'other..-a'gre'eme'hts. . |
17 497 . Q. My poiht.islthafmto your'knoﬁledge 
18 there'Wés hé.agféement that bound AAL Telecom and
19 . 1ts subsidiaries from pursuing whatever deal it
20 - wanted so long as it honoured any confidentiality
21 ~ obligations?
22 E ;_ A;._‘So lohg it was aiSO'res§ected
23 | within the procéss that VimpelCom established.
24 498 _ . 0. Well, this is what I want to
25 undersfand; ~You talk about respecting the prooéSé
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1 VimpelCom established. What legal restrictions
2 were there on AAL's ability to pursue its own deal?
3 ; N A. = Well, they had to alsc potentially
4 E réspect c6nfidehtial information. I do not know
> f their own limitations. They had a long-standing
6 f bartner, right? |
7| asy Q. But that's all you're aware of?
8 o '; : ' :A. And there were also negotiations
9 abouf the economics and the payout of Mr. Lacavera
10 ~and I know that those negotiations in the past had
11 been tense and there had been friction amongst the
12 Epartiés. So it is difficult for me to guess what
13 ‘were the dynamics of that relationship. -
14 500 - Q. And obviously - well, I'hépé this
15 is dbﬁious - you'd agree with me that the
16 _:Hexclusivity agreement doesn't bind any'otherﬁ
17 E"“potential bidders for Wind?
18 MR. DIPUCCHIO: Well, £hey?re-ﬁdt
19 partiesueg it, obviously.
20 | _BY MR. MILNE—SMITH:” _.“
21| 501 | _=   Q.  Right. And, Mr. de Aiba, haé
22 'Catalyst'évér made an offer, ah unsolicited-offef
23 to a company while it was in éxclUsivity?
24 : | A.- In -- 1in this case --
25 502:5  ”u"' | Q--” NOt-in this case. EVer;
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1 Al I don't recall.
2 503 Q._;"Do you have any evidence that
3 VimpelCom or any of its affiliates as defined in
4 - the agreement breached the exclusivity agreement?
5 ' o MR. DIPUCCHIO: Well, okay, help me ouﬁ'
6 ‘withfthis. You :guys made a big deal aboﬁt an
7 inducing ciaim being completely separate from what
8  we're dealing with here, so why 1s that relevant?
9 _ . MR. MILNE-SMITH: - If you're not
10 pursuing it -- |
11 | MR. DIPUCCHTO: wWell, I'm not saying
12 ifm not pursuing it. I'm jﬁst trying to figure out
13 why it's relevant to this proceeding.
14 ; - MR. MILNE-SMITH: Because I'm still not
15 éiéar'if'YOuireLpursuing it in this proceeding.
16 _ . MR. DIPUCCHIO: But that's a differeht':
17 | ; question;- You can write to me on that.
18 | BY MR. MILNE-SMITH:
19 504 : J ;”Qa ‘Are you pursuing ah.inducing::
20 K bfeach-claim in:this proceeding? | PR
21 o - MR. DIPUCCHIO: I don't think we have
22 f to'angwer that today, counsei; In this proceeding?
23 é S MR. MILNE-SMITH: In this proceeding,
24 é fthé'one that's going to trial;
25 é é . MR. DIPUCCHIO: .No,.obviOusly the
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1 pleadings aren't for inducing.
z ' BY MR. MILNE-SMITH:
3 505 o Q. Are_you_pursuing.a claim iﬁmthis
4 proceediﬁé.that”AAL Télecom Holdings Incorporated,
> -”any of its subsidiaries or any of its three
6 principals that I will identify - Mr. Scheschuk,
7 - Mr. Lacavera or Mr. Lockie - are you pursuing a
8 - ¢laim that any of those parties have breached any
9 f.kind of legal duty or obligation to Catalyst in
10 é respect of their discussions with West Face?
11 ; _ B _:MR. DIPUCCHIO: As part of this ciaim?
12 ; L ..... 'MR..MILNE—SMITH;~-YeS.
13 f u/T . _MR. DIPUCCHIO: Let me cOnsider that
14 f qUestibﬁ'éhd I'il-get back tOgyou on that, okay? ”I
15 f think the answer to that is no; vaiously, but let
16 é me just consider that, okay?
17 _ o - BY MR.-MILNE—SMITH:. |
5| s06 0. Let's go to CCcGO012078..
19 R MR. VERMEERSCH: Is there a pareﬁt to
20 thaf'dbcumént? |
21 é | - MR. MILNE-SMITH: 12076 is the pafeﬁt.: 
22 SR . BY MR. MILNE-SMITH:
3| 507 ) 0. Anyway, 12078 is a Wind Mobile
24 branded document? |
25 MR. VERMEERSCH: We have it.
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1 BY MR. MILNE-SMITH:
2 508 0. Which lists Industry Canada active
3 _;Tfiiéé; ....... éémao I understand correctly that this is a
4 ;fdocument-produced by Wind and given to Catalyst as
> part of the negotiations concerning its ongoing or
6 é active discussions with Industry Canada about
7 - regulatory matters?
8 : o A. Yeah, £hat's what it appears.to
; | bé ___________ | |
10 509'2 R | 0. Okay;_~And_you see it'£efér§.righE
11 R on the fifsf.paragraph to press materials and
12 ~ public statements on July 7 about an AWS3 policy
13 ‘consultation document? I take it we're on common
14 ground that the AWS3 being referencéd there is a
15 wireless spectrum auction that had been -announced
16 for 20152
17 : 3:_ | ;'A‘. Coulamyou pbint'ﬁé.again to the
18 section you are referring to?
19 510 Q. First paragraph. And.then.yOU'll.
20 see théré'sma nﬁﬁber of bullet poihts there setting
21 , éut that there's going t¢ be a set-aside spectrum
22  for new entrants of AWS3 wireless spectrum?
23 ;._ | ._A. _Correct.
24 511 _; :. ._~~” Q. And you récall this happéning; L
25 ébviOUSly; it waé a major event in terms of Wind
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1 and its business plan, correct?
z _ A. Correct.
5| 512 o Q. © So as a result of there being a
4 Set—aside auction -- sorry, I should define that
5 _term. So set-aside auction means spectrum which is
6 set aside for new entrants on which incumbents
7 c¢annot bid, right?
g | A. Correct.
9 513 f: | Q. The fact of thefe-heihg-a
10 _'éét—éside éuction'for AWS3 spectrum meant that yoﬁ
11 ;_,”no longer needed to merge Wind with Mobilicity in
1z E ~order to acguire enough spectrum to make Wind
13 ~ viable, correct?
14 ; o B A. Whé_are you feferrihg.tb aé ﬁydﬁ“?'
15 514'5 é _ Q. A purchaser of Wind.
16 f } ,”  A.__ Could you repeat the quesfion,
17 ;_ pléase? |
18| 515 | 0. Let's break it dowi ints smalier  .“
19  pieces for you.  The plan that Catalyst had been
20 pursuing is that you wanted to merge Wind and
21 Mobilicity; that was the original plan, right?
22 A. That was one of the plans.
23 516 R  Q._ ”one of the plans, right. And one_.
24 ; of.thémfeaséns WhY'you needed to merge Wind and
25 | Mcbilicity is because Wind didn't have enough
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1 wireless spectrum on its own to convert to fourth
z generation wireless technology, which is commonly
3 referred to as LTE, correct? |
4 A That was one of the feasth but
> there Wéfé other reasons why.a.combination would
6 ﬁake sehse. - _
7| 517 O. I appreciate that. But one of the
g cénstraiﬁihg factors for Wind was its:limited
9 spectrum ownership, correct?
10 _ | A Correct. |
11 518 0.  And that conSfréinéd ité.abilify
12 to convert to LTE?
13 A- | Correct I
14 519 ._Q._ 'And if you don;t ha&e'LTE,'it
15 would be hard to.éompete with wireless companies
16 that did?
17 | -ZA;,- COrrecﬁ,_” ........
18| 520 Q. - So when the wireless set-aside
19 aUCtion waS anﬁOuﬁced, that meant -- sorry, let me
20 take one more building block.
21 A way to get around thoéé”épééfrum
22 _constréintsIWOuld be to merge Wind and Mobilicity' 
Z23 S0 you could put their spectrum together and
24 together you would have enough té_convert to LfE,
25

right?
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1 Al You do have enough tco have more
z coverage and in some territories you would be able
3 to convert to LTE.
4 521 Q.  Right; bkay. So.when théJspectrﬁm -
> éuctiOﬁHWas announced, the set-aside spectrum
6 “auction was announced, another option that
7 - presented, instead of meérging with Mobilicify of.
8 _buying Mobilicity out of the CCAA process or buying .
9 ‘the spectrum, you could simply acquire this
10 spectrum through the set-aside auction,.right?
11 A, It 1is not apples to apples, right?.”
12 ;Spectfuﬁs are not equal. The coverage territories
13 are not equal. 
14 522 Q. 7But'i£ pre$en£ed aﬂéfher.option?
15 A.  Correct.
16 553 0.  And in faCt,.AéJI re5511; we can
17 'tufn'if up'if wé have to, but my recollection is
18 .fhat'you told Zach Michaud_that_your base case.fo£- 
19 - Wind should change from buying Mobilicity or its
20 spectrum to simply acguiring spectrum in the
z1 set-aside auction for 62.5 million?
22 AL It could change on a”stand;alohe-
Z23 approach. |
24 524 0 Right. ”Yoﬁr.béée'casefwent fgom
25 having to Spend-200 millioh on spectrum for
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1 Mobilicity spending 62.5 million from the set-aside
Z auction?

. A Couid be. e
4 525 | ) Q.. _Okay. .And'obvidﬁsly the fact that
> 'this-set—aside_épectrum'auction would be announced
6 in July couldn't have been known to Mr. Moyse when
7 he left Catalyst in May?

8 S A. I don't recall the communications
9 that the gcvernméntihad provided so far to that

10 fpoint;

11 526 . L SQ. You‘ré ﬁot aWaré of ahY'evidénce'
12 'thét Mr. Moyse would have been able to see two

13 ~months into the future and know what the gOVernmeﬁt
14 - would do with respect to a set-aside auction?

15 é _ _,__A_ No. _

16 527:_ o - Q. AndiobviOUSlyﬁﬁf..MbySe would have
17 . ﬁo idea hbw Catalyst would react to that

18 ._” announcement?

19 :f A .No,.hé.%ould havé;-'As you pursue .
20 é.an integrétion.Strategy for the fourth carrier, and
21  there is spectrum being set aside that can be

22 f achieved at a cheap price, it's just natural that.
23 é you will consider that's one of the options that we
24 - were discussing.

25 528 f . Q. Weli,.Mr.'dé-Aiba;_I asked you'if
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1 your base case went from spending 200 million on
z ‘Mobilicity to spending 62.5 million on the
3 ; set-aside auction and your answer is "Could be.™
4 E _ But you're telling me that Brandon
5 E'Moygé ;— so We're sitting here two years later,
6 f you're telling me that Brandon Moyse in May would
7 é have known exactly what Catalyst's response would
8 : be to an event happening two months in the future?
9 ; Z B A Your question has -— 15 confusing
10 E becauSe nobody could have had certainty at what
11 f Price thé new auction will take place.
12 529 _ B R Q. . Of course.
13 _ﬁ. f'   5 | A.  But What.MdySé wiil haVe:realized,
14 . and iﬁ has been a common strategy, 1s that we
15 “consolidate companies around their acquisitions.
16 ;-So in this case, as noted, the fourth carrier
17 : ;Strategy consider Mobilicity and Wind. = We alsd
18 - read review as Mobilicity waS-evolving,7We also
19 é considered and negotiated the stand-alone Wind, and
20 f with a stand-alone Wind you had stand-alone
21 ~ necessities that on the analysis of Wind will have
22 ; shown the shortcomings that you pointed out,
23 ; especially on LTE.
24 530 Q. Mr. de Alba,_YOu'ﬁe said that
25 _ .Spectrum was ohlj-One-of the issues facing Wind,
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1 correct?
2 _ AL Correct.
5| 531 0. And that merging with Mobilicity
4 R had a number of different aspects to it other than
5 .,”spectrum?
6 : A ' Correct. """" |
7 532 | -  :Qi_:'You've also told me that nobody 
8  could know in adﬁance what the set-aside auction
9 reserve price would be? | B
10 f _ - A. If it had nétﬁbeen_pubiished,
11 yeah. | -
12 533-i | R _5  0. In fact, you coﬁiéﬁ't even.knOW if
13 ._'tﬁeré would be a set-aside spectrum atiction?
14 B A.  TI believe there would have been
15 f':indicationmfrom the-government that there would be- 
16 ~ more spectrum coming.
17 534 E__ - Q. But you didn;t know what the £é£m§.-
18 would be, when it would be, how much would be set
19 -” aSide, what the price would be, you didn't know any
20 ' of those details in advance?
21 ; - A. We could haVe.kHOWh'What was in.
22 .thé public domain. I don't recall at this time
23 ﬁhat was 1n the pubiic domain.
24 535 . Q. If you want to p£5duce to me any .
25 evidenée if the;bublic domain as to what the
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1 content of the set-aside spectrum auction would be
2 as of May 26th, 2014, I'd like to see it. I don't
3 ; think there's anything. | |
4 | | - MR. DIPUCCHTO: T don't know how we're
> going'to-dglthat'counsel, frankly.
6 o B 'MR. MILNE-SMITH: I don't tﬁink'thére
7 é is éﬁjthing; but if there is anything that Mr. de
8 - Alba 1s referring to, I'd like to see 1it. |
9 é U/T MR. DIPUCCHIO: - If we can findlanyfhing'
10 ; to that effeét in our files, yeah, of course we'll
11 f produce it. e
12 - : ﬁf'MR;*MiLNE+SMITH:
13 536 E é: _,”' Q. So my very Simplé qﬁeStidﬂ-forIYOu
14 'then, Mr.'dé'Alba, is Mr. Moyse had no way of
15 knowing what Catalyst's reaction and hOW'Catalysf's'
16 - plans would evolve in response to this announcement
17 : _ of the set-aside auction?
18 | o Al He would have.kﬁown fhat.amﬁatural.
19 ; a?prdé¢h from-Cé£alyst would be to continue to
20 f consolidate spectrum as that would be a continuity,.
21 é as noted before, of the discussion between Wind and
22 g Mobilicity, and then a stand-alone Wind that needed
Z23 é to overcome certain spectrum shortcomings.
24 537 ﬁ : _ Q. So he could understand tha£
25 .géheralmidéé.bufmhe couldn't know any of the
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details?
" A. Yes.

to continue to consolidate spectrum; right?

A. Yes, and as noted before, for

Catalyst the main value driver was the cost at

- which we could acquire the Wind spectrum.

Q.  Right. And Catalyst had made no

_ Secret of its desire to merge Wind and Mobilicity,

correct?
*A;' .What do ydu ﬁeah, madeano-seéreté
""""" 0. . You had disclosed it publicly?
A. T think there was an article thaf

taiked about it but I don't recall.
Q. You recall an article in which

Mr;'Glassman'was'quotéd as saying that Catalyst

wanted to merge Mobilicity and Wind, correct?

MR. VERMEERSCH: I don't believe that

~MR. DIPUCCHIO: Do you have the
article?

MR. MILNE-SMITH: Thére's a few of

them. Okay.. WFC78062.

MR. DIPUCCHIO: 70622
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1 BY MR. MILNE-SMITH:
2 542 0. 78062. These are a couple of
3 Tﬁéﬁ§§é§é£“é£ticle$; If you go to the second page,
4 “it's a Financial Post article.
5 MR. DIPUCCHIO: They are just coming
6 up, -counsel. - Okay, second page.
7 BY MR. MILNE-SMITH: o
8 543 0. Tt's a June 27, 2013 érticie from
9 _the_Fiﬁancial Post. .The bottom paragréph says:
10 "Mr. Glassman would not comment
11 oﬁ the nature of his firm's
12 involvement with Verizon or Wind} ......
13 - however he told the Financial Post, .-
14 fCatalyst is not interested in
15 ' Mobilicity:on a stand-alone basis.
16 fNever were, never will be'."
17 And then it goes on, he is qudfed
18 further:oﬁ'page 3 saying:
19 "Mobilicitf“on its own i's'. a
20 flea on an elephant's butt of - - .
z1 wireless telecom in Canada. The 
22 | .only way to build a fourth wireless
Z23  provider in Canada is through Wind
24 because of its subscriber base and
25 spectrum."”
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1 Then if you go to the first page,
2 paragraph 1, 2, 3, 4, 5 -- paragraph 6. Now, this
3 ; isn't quoting Mr. GlaSSman,-I'll be clear about
4 ; that, but this is a newspaper article reporting
> f that Catalyst Capital Group Inc. wants Mobilicitj
6 f fo-merge with Wind Mobile.
7 é ; o . So based on those various prdVisiéﬁg;
g : wéuldIY6u.agree”with me that it was -— there was
9 é widespread public discussion of Catalyst's interest
10 ; in merging Mobilicity and Wind?
11 ; - A Correct.
12| 544 :m_ """ 0. - okay. And”éé.aHY'intelligéht
13  :.obSer§er-of thé ﬁarket would know that you'd want.
14 ;_:fto continue to consolidate spectrum with respect to
15 é the AWS3 set-aside auction?
16 E . Al Correct.
17 545_5 | ..,'. ) Q. - Sorry, we'wve Jjust got to.gb back
18 . to that document.
19 : ; . A. can T juét answer Something? T
-0 é don't think that'?~ I think what these articles
21 ; point out is the combiniation of Wind and
22 - Mobilicity.
23 546 ﬁ | _Q,"_Yes.
24 S ” A._:'I'm not sure that.what you;re'”' 
25 qualifying as any intelligént observer would then

neesonsreporting. com 2016-05-11




WFC0111936/149

Gabriel De Alba 148
1 further understand that that would imply the
2 continued aggregation of spectrum. What I can tell
3 ; you 1is that members of the Catalyst team will
4  understand that, as that would have been part df
5 f the business plan Catalyst would develop in the
6 f éOHSideration of thé market. I'm not sure 1f that
7 f translates into the market understanding that it
8 - would also imply further acquisitions of spectrum.
9| 547 : B Q. So you don't think, your position &
10 ié'tﬁét"aﬁ“intelligent observer of the market
11 Wouidn't-Understand that a set-aside auction_gaQe
12 é-'Catalyst_another option to acquire spectrum aside
13 f Efrom Mobilicity? That's your position?
14 é é _ | A. Well, in a specialized 6bservér
15 5 :mind; bﬁtmI'Canﬁbt interpret what other people
16 E ZWOuld understand from that. _
| sas 0.  Go back to 12078. Tell me when
18 iyo'u".ve gbf..:.i_t.
19 s _MR.-VE'RMEE'RSCH':. _W.em:h.ave' 1t
20 - '..__BY MR. MILNE-SMITH:
21 549 é _._--5 Q. - You'll see that -- we Weré 1boking.
22 _,.at:the_first_pagé.and there's four bullet points
23  ; uhder the first paragraph. Thé third bullét point
24 - says: |
25 é ._ | : S m "There w5u1d bé-Strict """
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provisions on the transfer of AWS3
spectrum so that Canadian consumers
benefit from increased competition
of wireless services."

Do you see that?

A. | Yes.

Qf So this gave*nd.cbﬁfort'fo

Catalyst's desire to be able to transfer spectrum

without réstrictions to incumbents after five

years”?

A. I'm not Sure you can translate

tHat because how do you define what the government

will consider strict provisions?

from thé goverriment that it would permit you to

transfer spectrum unrestricted after five years?
AL Up to —-- throughout our

discussions related to Wind, there was always an

open dialogue with the government related to their

approval, understanding that that was indeed the

final pending point on the negotiations.

But it does not mean that Catalyst will

not have been willing to still proceed with the .

trarisaction.
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1 552 Q. Okay. So Catalyst was willing to
2  ;proceed with the transaction without any regulatory
3 5  concessions? |
4 A, We could have.
5 553 '””_ .........  Q,_f i'm_not asking hypothéticals.
. _ .This=is~real—lifé-SitUatiOHS that occurred in
7 : AuguSt of 2014. I want to know if your position'is
8  “that Catalyst was willing to proceed with the
9 acquisition of Wind Mobile without any governméﬂt.f_
10 concessions? |
11 _ _A; ' Wé were ih Q—chaf waé.a criticai
1z poiﬁf tha£ we héd'established.frOm the get-go. We
13 had satisfied the economic variables and that was
14 .the final point. We were not able to get to a
15 conclusion or to be able to finalize that decision.
16| 554 Q. 8o Catalyst hever made a decision
17 _  on'whether or-néﬁ you would proceed with the
18 transaction without obtaining regulatory
19 ~concessions?
20 ; _ A. . We were-nof”éble'to combiete it as-
21 é anothefmbrOPOSal”Came.
22 555 | _ Q. No, sofry, T'm asking my'qﬁeStion 
Z23 pOOrly,.beiOUsly, _My_question isn't whether or
24 E.*fnot you obtained concessions or whether or not you
25 f " were able to pursue them. My question is as of
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1 your exclusivity period up to August 18th, had
z Catalyst made its own decision internally on
3 ; whether you would be willing to pursue and cloée a
4 ; transaction without first obtaining the sorts of
> f fegulatory concessions outlined in your |
6 bresentations to the government of March.27“éhd'May
7 é 1272
8 - S A.  Those cﬁncessions.were critiéal
9 é and we condﬁctéd.the negotiations all the way,
10 ; trying to get from the government an economic
11 . framework that would make sense. Howéver, we Wers
1z f not able to complete the transaction.
13 556 E B K Q. Again, you're not anSWering my'
14 .questioﬁ;_Mr,.de Alba. My question isn't whether
15 E. you were able to conclude a transaction. My
16 f question is whéther you were able to make a
17 _ - decision on the point about whether or not you-
18 f would proceed if the concessions were not.obtaiﬁed?
19 é : A.  We did -- we did not get the final
20 ; word_ffom the government as to their position on
21 E those concéssions. . .. -
22 557 o Q. Let me.try this a aifferéht way
23 _;'becéuSé it must be my fault because I'm still not
24 E 'getting an answer to my question. -
25 If the government had refused to grant
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1 you the regulatory concessions, so this is part one
z of a hypothetical; part two of the hypothetical is
3 ; you were able to reach an SPA on terms acceptable
4 ; to you in terms of the negotiations with VimpelCom,
> f énd-we‘ve got a final draft so we know how close
6 E-Ehat was.

7 é E | _ “So those éré.my tWé'hypdtheticalﬁ

8 : céhditions;' If those'twofhypothetical conditions

9 é were satisfiéd, would you have closed a deal to

10 ; acquire Wind without obtaining any government

11 f concessions? |

12 f é A. ' It would have been bﬁéﬁéhf fo a

13 é diséﬁééionmémonQSt the team members.

14 558 :_é Q. Yes?

15 B - ~ A. And I would have recommended that
16 _: We;procééd'with'the transaction.

17 559 o . Q.  But it would have had to bé.é

18 disCUssioﬁ? |

19 A.  Correct.

20 560 S . Q.."And of courSe,’Braﬁaon Méyse; four -
21  Jmoh£hs.ééf1ier,'éduldn't.have had any idea how that
22 | discussion would play out?

23 - A.  He did have an-ides how strong the
24 f points.weré for us.

25| 561 0. Mr. de Alba, you can't tell me
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1 today what the result would have been; how could
Z Mr. de Alba four months in advance have done s07?
3 o MR. DIPUCCHIO: Moyse.
4 | _{ _” 'BY MR. MILNE-SMITH:
6 R _,A. i“He knew that we were_goinglto ﬁuSh_
7 5_: those poiﬁfs all the way to the end of the
8 : 'hegotiation. | | |
9 563 _ Q. .'YeS; bﬁt'he{didn*t know'what would”
10 _fhave héppenéd.had'you not obtained those
11 _5¢0nceSSionS? """
12 A, f'But'he'did kn$w that if sdmebody
13 did not require fhoSe concessions, they would be in.
14 a4 competitive adVantagé to us.
15| 564 | . He didn't know what would have
16 happéﬁéd“had you”ﬁot-obtained those concessions?
17 ; ” _ Al He knew that we were going to push
18  fOr'thoSé.conceSsions.
19 565 . . 9. He didﬁ;t'kndw whathOuid have
20 happened had.you not obtained them? You didn't
21 kilow. You don't khow sitting here toﬁay?
22 S .  A_ You're speculating about What
23 ;éoﬁcéssioné we could have obtained.
24 566 g Q.  The ones set out in the March 27
25 - and May 12 —-— I'm not spectulating. . I.Said
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explicitly it's the ones in the March 27 and May 12

Presentations.

A. . If we had not obtained any of
those concessions? Any?

567 é 0. Correct.

........ A, We would‘not'haVe'proceéded.'.
568 ._f' : Q. You would not have proceeded?

| A.  We have not obtained any of those

concessions?

569 Q. Right.
A. - No.
570 _ | R O P Let's go to the next doCument,

CCG0025815. S ‘this is . an email chain. The first
email in the chain is on the second page and it 1is
from Bruce Drysdale to you and Mr. Riley. - Do you
see that at 2:17 p.m. od July 25th?

A Yes, I do-
571 0. oOkay. So just a reminder,

:.Mr.-DﬁySdale_isuyéur prihcipal point of

communications with the government, correct?

A, - Corréct.

572 o Q. "He says:

" Jaties Nicholson reached out to

'me'tdday."

Who is James Nicholson?
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Al I believe he was a government
official. _
Q At.Industry'Canada, cérfétt?
'A.  Hmm. .
 Q}_ So Mr. DrySdale said tﬁey had 5 ”

gobd conversation, he's not as negative on the
proposed transaction as Mr. Drysdale believéd he
would be, don't have an issué with a straight-up
purchase of Wind by Catalyst, and indicated
industry Canada would allow the transfer of
Epectrum, that they would have views on licensing 
bf the asset going forward.

In the second paragraph he says:

"Lastly, Nicholson implied that

Cétalyst seeking any concessions was

a dead end as we have gone down that

Ioad twice before with them and they

are unlikely to be flexible."

So I take it from this communicatidﬁ

that on the two previous occasions you went down

that road on March 27th and May 12th, you received

no assurances of any concessions being granted and

Mr. Drysdale's understanding as of July 25th is

that it was a dead end?

A. I do not know if what he 1is
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1 mentioning here as any concessions were the same
z c¢oncessions requested on the original presentatiomn.
3 575 Q. Well, had you asked for any
4 -different cdncessions other than the two set out in
> ~the presentations we've looked at?
6 o | A. I'1ll have to look ét the
7 evolution. .
8 576 ; Q. I am not aware-of'any but if yoﬁ
? . tan point“mé to some other concessions that were
10 .being sought, please let me know?
11 /T ) MR. DIPUCCHIO: All right.
12 B  BY MR. MILNE-SMITH:
13 577: ; - "_.-Q- 80 you just say ybﬁ'fe tied.up ahd
14 B Bruce'rebiiés again to you an hour and a half later
15 _;fand says:
16 f . o ﬁIIWQEIY'we end ﬁp with -4
L _ '  o _fétranded asset where Ottawa alldws.
18 ; L . us to buy Wind énd approves transfer
19 E : - of spectrum but won't license
20 f f | B operation to be a reseller or won 't
21 f é _give us concession to build it out. -
22 g E _f'_Then they limit who we can sell it
23 o o,
24 A, Un-hmm.
°5 | 578 0. I take it that's why, as you j.us't"..
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1 sald to me five minutes ago, that's why you
z wouldn't buy 1t if you didn't get any of the
3 ; concessions you were seeking? Mr. Drysdale has
4 ; described thé reasons why you WOuldn't want to - ..
> f ﬁroceed on such basis? -
6 o - AL He is a iobbyiSt:or a'Cbhsﬁltént;
e 579 o Right.. |
9 ' o B A. ' ;— he's §iving feedbaC£;  His _____
10 _ féedback is from the-government side. If you read
11 - my response is instead of worry, we néed your help
1z f to turn it around.
13| 580 0. Right .
14 _: _.  1;  - A. | And he says agreed, that's why I
15 | have:beén'éhipping.away today with Nicholson.
16| 581 Q. Right. But, Mr. de Alba, I
17  -haveh't'geen anywhere in the record of this case
18 f any record of the Government of Canada expressing
19 ; any willingness to make the regulatory concessions
20 é being requested. So I assume obviously that all
21 E relevant productiéns have been made, so my question
22 f is do you have any evidence of any wiilingness on
Z23 é the part of the government to make the concessions
24 é being requested other than just a hope that you
25 é. keep chipping away at them?
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1 Al Well, there is a dialogue, right?
2 If you negotiate, you have a dialogue.
3| 582 Q. Right, and in that dialogue did
4 they-éVer'Say aﬂything other than no?:

5 o B -~ A. - Well, to the point that_thére Was
6 E stili-diséUssiOhs and chipping away meant that

7 f there was still an opening, right? So is my

8 ; response where I note, instead of being'worried, .
9 f Eand I quote:

10 é é. e 5'.5 "We need your help to turn it
11 o .a'rou'nd..'" | |

12| 583 . ©. Right. But he hadn't turned it
13 arOund by'fhis.point certainly, July 25th?

14 .,”. . A Correct.

15 584 ,:._ . ; ,*Q- And he didn't £u£n”i£'around

16 before August 18th?

17 _ _ . AL It's.tough.fo e%trapolafe bétwéén
18 E Fthis ahd'Aﬂéust 15.

19 585 R Q. Well;’Why.don*t_yoﬁ'look'at*tﬁé
20 ' email-at“fhé'top of this chain. |

21 - MR. DIPUCCHIO: It's July 25th. |

22 . BY MR. MILNE-SMITH:

23| 586 *  <' Q. July 25th. Feel free to read the
24 whdle thing,_it's'not that léng, but you suggest at
25 the end that we do not talk to government until we
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1 have an SPA signed.

2 So my understanding, based on that, is

3 ﬁhat yoﬁ.didn't'have any further discussion with

4 government until an SPA was signed, which in fact

> never happened?

5 A. Let me read the email for a

7 second. ~

g 587 0.  Of coufse}  

g AL :.(Witness readsfdocument). 'Can you
10  pieaSe ask your-question again?

11 588 | @. In the second to last seﬁtencé of
12 your email at 7536 p-m. on July 25th, you suggest
13 that Catalyst nhot talk to government uhtil you had
14 —ah SPA signed.

15 So am I correct in cOhéludingnfhat”

16 Ethere.were no'further discussions —-- there were ﬂé
17 éfurther-discussions with government on this issue?
18 A. What I say is different. What I
19 :sayﬁigué Sﬁégestion. I suggest we do not félk to
20 éthe government until we have the SPA signed.

21 589 . | Q. . And was that suggestion accepted?  
22 AL 'i don't recall.

23 596_ Q. '.If-you'are aware of dny further

24 discussions with government between July 25th and
25 August 18th in which the government expressed a
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willingness to make any of the regulatory
concessions requested on March 27 or May 12, I'd
like to know. |

U/T MR. DIPUéCHIo:  We?11 let yoﬁ know if
fhere'ﬂeré.any discussions at all with the

government. .

MR. MILNE-SMITH: Why don't we take the

lunch break there. 12:457
~— LUNCHEON RECESS AT 12:02 --
~~ UPON RESUMING AT 1:02 --

BY MR. MILNE-SMITH:

0. The next document T'd like to look

Cat is €CG0024418. Do you have that email?

MR. WINTON: TIt's loading. Yes, it's

; up-

BY MR. MILNE-SMITH:

Q. If you go to the second page, you
can see the beginning of the chain, it's an email
" from John Levin to you and Mr. Babcock on August

.the lst at 11:20 p.m.?

SAL Yes.
. 0. There are some time zone 1ssues

but, in any event, the first email says:

"Felix 1s supposed to be
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1 believe everything is settled."
z Then Mr. Babcock asks 1f they agree to
3 ; the exclusivity extension, and then you see John
4 ; Levin replied to that one proposing some issues
5 f around materiality for contracts and retail leasés}'“
6 f énd he says that Chris says he seés no issue
7 f éxtending exclusivity but needs to talk to Felixk.
8 : i assume we can agree that Chris there is Chris
9 é Gauthier who was one of the lead iawyers from
10 ; Eennett Jones on behalf of VimpelCom?
11 f A. - Correct. :
12 594 | _ | Q. - And on the first page Ben BabéOék”
- ,s'says "Défef.to Gébriel but we are done or it will
14 never end," and you say "Agreed."
15 2 Can you take it that-aslof August~1St,.5
16 ;Cétalyst,msubject to some minor provisions like
17 ; ;;materiality, thresholds for contracts and retail
18 leases as set out in this, Catalyst wviewed the deal
19 as being -- all the material deal points in the SPA
20 as being essentially decided?
21 ' . A. With Vimpelcom,-yeé._ _______
22 595   ”:. Q. With VimpelCom, yes.-”Then.if we
23 want fO'lodk at é draft of what the SPA looked like
24 5_ on that day, you can go to 0026616, is the covering
25 - email.
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1 MR. VERMEERSCH: We have it.
2 BY MR. MILNE-SMITH:
3 586 Q. . So there is an emaii.from- m
4 _g“Mr._Saratovsky ﬁhé was, I think,-the-in—houSe.
> counsel at VimpelCom with responsibility for this -
6 ~deal; is that right?
7 ; A He was iﬁ—hbuse counééi-and also
‘ | _thé-méin ne§Otiator.
. 557 o o. Rj_gh't'_ P
10 o ﬁ _5.A. © On the other side. |
11| 598 e = ' Q.. 86 he says that the attached draft
12 .g of the share purchase agreement VimpelCom considers
13  : SubStantially'completed subject only to settling
14 - some of the details in the schedules. ~And then thlie
15 draft is attached at 26625.
. - . N okay.
17 599:__ _ Q.   So if-wemﬁheﬁ go to-some of'thé
18 . prdvisiohé-we.haﬁe looked at before, on page 12 is
19 the definition of outside date?
20 " R MR. WINTON: TIt's Jjust still_loading;f'
21 | .”  """" MR. MILNE-SMITH: Ah. |
22  . MR. WINTON: Okay, page 12?2 .~ .
23 - MR. MILNE-SMITH: Yes.
24 ‘MR. WINTON: Okay;
25 '“5 _BY MR. MILNE-SMITH:

S e Y L EIZ?M‘ L . . _ _
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1 600 0. So outside date is November 30th
2 but if we haven't got Competition or Industry
3 m“Canada approval, through no fault of the parties, _* 
4 . extended for one month; that's the definition
5  that's agreed upon?
6 E o A,.'_Correcti.: 
7| 601 i ” ,*'_ 0. And obviously'that hadn't been
8 decided by the time Brandon left on May 26th?
9 £ . B A. Decided, no. Discussed, maybe.
10 602 : - Q. - Okay. Just an aside, you'll
11 notice thé definition of "parties" includes a
1z ,Jreference to CF3 and CF4°?
13 _ AL Correct.
14 €03 o Q-. lCan T také'it.éhdse are referéhCeS'
15 | to'Catalyst fund 3 and Catalyst fund 4? We can
16  look up the definitiOn,_if you waht.
17 . _ N AL Correct:
18 604 f.'_ E 0. “.Catalyst,'és'i-UHderStahd'todéy,
19 has five funds?
20 - E A correct. -
21 605 'f_,'. |  _*.Q.” They're not-all aC£ive.bﬁt has had
22 ifiﬁe fﬁndS? |
23 _  o AL Correct.
24 606 _ _* _ Q. ‘The ones thét weréfgoing tO.be the
25 . pur&haSérs in this transaction were funds 3 and 4°?

L neesonsreporting. com 2016-05-11
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1 Al Correct.
2 607 Q._; As I understand the way these
3 funds work is you have a period in which you raiéé ........
4 - money-and then a period in which you acquire
> investments and then a period in which you harvest
6 the investments?
7 | . A. CorfectQ ..... | | .
8 608 _::. . Q.-'.So would'fﬁnd 3 ahd fund.4 béth.
? - haﬁembeen Wifhin F— what do you call those three
10  _5phaSes, Just for terﬁinolOgy?
11 ; o ~A.  The investment period{. |
12| 609 . o Q.  Okay. So both fund 3 and fund 4
13 B wére in thée investment périod as of August 20147
14 : . B A, Correct.
15 610 o 5   '”.Q-: .When did theii'invé;tment.peridds“
16  f.c1ose? ”
L £ , .”*  _A; :i hééd to check but it was after.
18 f  £hat date._  | |
19 611 | - Q. -dkay;__so'you didﬁ't“heed'—4 did
20 YOu*neéd tb obtain-any consents or waivers from any
z1 of your investors or limited partners in order to
22 make this investment?
23 B A. I don't think so.
24 612 m ;f _ Q,_  ..... Did you have a limited'ﬁartner' 
25 advisory committee of any kind?
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1 A. No, we don't.
2 613 Q.  So you didn't Have to consult any
3 of your investors about this deal?
| S ~ A.  No, we don't. Not for the
> approﬁél, right? We do not need to consult with' 
6 them for approval.
7 614 Q. Ridht: You can do the deal
g withdﬁt'talkinguto them?
9 . ~A. Correct.
10 615 _9 _ . Q. - Were theré'ény undréwn'CdmmitméntS 
11 _fd£ fund 3 or fﬁhd 4 or was it all fully drawn?
12 = B A.  They were drawn in order to haveT
13 E Capital'aVailablé-to make investments.
14 616 - : Q. But you had the right fé.dtaw“on.
15 . them?
16 '  _ AL  Td draﬁ,”to.dréﬁ Soxﬁé-COuld have
17 _ money to make in&estments, correct.
15| 617 Q. But you didn't require any
19 B Cohsents.from thém, it was purely in your
20 ._ discretion?
21 A. correct.
22 618 -  “ Q. The next_pr&vision is on page 4i,
23 E So3here We See the version of 6.3(d) and, as I
24 _understand it, this was the final draft of 6.3(d)
25 and there were no further negotiations around this
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topic from August 1lst forward. That's my
understanding on a review of theé documents. Is
that consistent with your understanding or yéﬁr
recollection?

A. .;Again, I dd.not reééil.

MR. WINTON: If we have a different .
poéifion, ﬁe'll let you know, but we can operate
today on the assumption you aré correct.

MR. MILNE-SMITH: - 'Gobd.

MR. WINTON: Okay.

BY MR. MILNE-SMITH:

0. So this includes ‘& limitation on"

Catalyst's right to take any action that could be

expected to prevent or delay the obtaining of any
consent or approval required under the agreement,

correct?

"Catalyst shall not knowingly

take or cause to be taken any-actioﬂ'

._which would be expected to prevent
or delay the cbtaining of any
c¢onsent or approval required

~hereunder.”" .
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1 Meaning under the agreement, correct?
2 A. Let me read it, please.
3 6271 Q. C Yes. o .
4| A._ “(WitneSS”réédS docUmenf):.,It'ﬁés
5   follow;up provisbs,_A and B.
6 622 = Q. Yes. Well, those aren't proViSOS}
7 ; thbSeIare including. So it's not limiting it, it's
8 Just providing some specificity? |
9 A.  But it also says without fhe"” 
10 Written-consent'of the seller, not to be

11 unreasonably withheld, right?

12 623 Q. Yes. It means you are —-—

13 .-'_ ' """ ~ A. S0 it ‘means that you could request
14 _ ﬁhé'céﬁseﬁ£ from the seller and the seller cannot
15 f unreasonably withhold it and that could allow to

16 ; make requests or have a dialogue with the

17 | government. |

18 624 , Q W'elll, ‘ho. Because let' s..lo'ok

19 5:caré£ully at the language there. It says:

20 | R - - "Without written consent of:fﬁe'  '
21 ;.*'_ | _u Seiler'entering into any timing or

22 ;  _;'._ - other agreements with any

23 ; é i governmental authority for the

24 E ; " consummation of the tranSactionS. .

25 é f ' bontemplated hereby."
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So it's for this transaction?
MR. WINTON: I think Mr. de Alba at
first was looking at A.
- MR. MILNE-SMITH: Yes.
MR. WINTON: Not to be unréasonabiyf
withheld, he was referring to A.

MR. MILNE-SMITH: Oh, seeking an

MR. WINTON: For another transaction.
BY MR. MILNE-=SMITH:
Q. For a transactionnéther'fhan the
transaction conteémplated. Okay, I was looking at

B, you were looking at A.
I assume VimpelCom had never, given

their obsession with government approvals and the

'Way they'd been burned in the past, VimpelCom had

never given you any impression that they would
permit you to seek an approval for another

transaction?

A. . That's not accurate. We even had

cémmunicatioﬁs'With the government about the
concession that we were pursuing as well as, you
know, the follow-up steps that might be required
for completion.

Q. . Of course you had. That's for
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1 approval of this transaction. In fact, this clause
z of course doesn't bind you until you sign it, so
3 ; there's no question you were having discussions
4 ; with the government; we've looked at them.

5 f The point is that once you signéa this,.

6 E without.the.Consént of VimpelCom not to be

7 é unreasonably withheld, it limits your ability.to

8 : seek the approval of aﬁy other transaction?

9 é é . A Not to be unreasonably withhéld;
10 627 . ;” | 'Q-_. And then if you go down and look
11 at the néﬁt.éeﬁtehce where ‘it says "For greater
1z - certainty," it says:

13 ; ' "For greater'cértéinty for the _*
14 L - duration of the interim periocd...”

15 ; E P ~Which is the period between Signing"and
16  closing, youire not evén allowed to make any plans
17 ~ to sell the business or its assets to an incumbent
18 E or to discuss any such plans with any governmental
19 f éuthority. Do you see that?

20 ; f A . Would you let me read it for e’
z1 ; second? | |

oo | 628 0. 0Of course.

23 _-..'   .A, (Witness reads'dgdumént), .Sorry,
24 if'was'a-ldng sentence or paragraph. Can you

25 please repeat the question?
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1 629 Q. So as I interpret that sentence
2 starting "For greater certainty,"” Catalyst, once it
3 signs the agreement, would not even be allowed to
4 - make any plans to sell the business or its assets
5 f to an incumbent or to discuss any such plans with a
6 f Qovernmental authority? |
7 f MR. WINTON: During".tlh.'.e in'.terim.”i_:.:eriod_s'.
: o BY MR. MILNE-SMITH:
9 630 é : “  ............. Q.  During the interim period, right?.
10 o L A;_.'Correcti _
11| 631 .“ -“.: '.: Q. Okay. 8o had you sighed this
12   agreemént,.y6u WOﬁld not have been allowed to go
13 and seek concessions from the government until
14 ~after closing about the ability to sell spectrum'td
15 an incumbent?
1o é' - A. Coffédti .............
17 632 : _ o P Q. | So 1f we _Qo to —".I'Ve got .to get
18 my hext binder - good news for eveiybody, Volumie 3
19 of 3.
20 | MR, WINTON: Wait, T want to direct 'j}ou'
21 fé Sub4baragraph'(e).
22 ; BY MR. MILNE-SMITH:
23| 633 é:'”_. Q. Yes. 6.3(e) is on page 41 and it
24 “SéYS ﬁhat.thé purchasef.can pursue —-- continue to
25 ~pursue regulatory concessions that GWMC, which is
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right to sell spectrum to incumbents?

Wind Mobile, is presently seeking, right?

MR. WINTON: Right.

BY MR. MILNE-SMITH:

Q. And Wind Mobile at that time was

'nOtISeeking the ability to sell its spectrum to

" incumbents?

A They were seéking'othér
concessions and I believe they were also consistent
with some of the iteéms Catalyst would request.

Q. Yes, but they were not seeking the
A. Not to incumbents.

Q._ 'They werée seeking things like

- tower sharing, roaming agreements, those sorts of

things?

A, Yes.

Q. " They weren't seeking the right to

- sell the spectrum to an incumbent?

Al Correct.

Q0. Obviously theyrré seeking to sell

the speétrum to other people because they're trying

“to sell it to you?

'A.  Théy might have pursued another

incumbent, I don't know.

 Q.- But the-right to Sell.speétfum to
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1 incumbents wasn't covered by 6.3(e)?
2 _ A. Right.
3 640 S ..Q._' Next docuﬁéﬁf e T
4 L | MR. WINTON: I think, just to'Qualify
5 * that, it could have been i1f that ==
6 ' E MR. MILNE-SMITH: Well, haﬁg.oﬁj
7 counsel;. |
8 | - _-'sz! WINTON: 'No}-wait.. The point is |
9 YOu-are.aSking him to agree to something he may of
10 may not know, all right? Where is i1t where you say
11 there is the document that shows that Globalive,
1z GWMC, wasn't seeking to sell to incumbents?
13 f THE DEPONENT: I believe they tried at
14 bne poiht as well.
15 | _  MR. WINTON: SO if yéﬁmh5ve that; fine,
16 1if it's thefe, it's fine.
17 | |  BY MR. MILNE-SMITH:
18| 641 Q. CCGl2078. This is Wind Mobile
19 '.industfy_éanadé_active files and it lists
20 everything they have ongoing with Industry Canada;:
21 f”and then starting at page 5 everything ongoing with
2z é the CRTC. And it talks about rocaming rates and
23 é tower sharing and a variety of other things, the
24 ; spectrum option we already covered. There is no
25 ; reference in here to seeking the right to transfer
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spectrum to an incumbent.

I put it to you that there is nowhere

in any document in this case that Wind Mobile was
pursuing the right to sell spectrum to incumbents
such that it would be captured by 6.3(e); and if
you haive evidence to the contrary, I'd like to see
it. Fair enough? |
 MR. WINTON: I think the best we can

leave it at is if they were seeking it, theén it
would be covered by that,; but I'll take your point;
we don't have a document that shows they were.

o MR. MILNE-SMITH: Or any evidence. siﬁ
féét,'ﬁé'héve.Mra_de Alba's éﬁidence that he did
hot beiieVe they were. He 1s not aware of 1it.

THE DEPONENT: No, what I said was =-—

MR. MILNE-SMITH: Well,_the record says’

what it says.

MR. WINTON: The record says what it
Sayé;* I think the point.is I don't think Mr. de
Alba_is the witness, I think it's either someone
from Wind or someone from the government who would
know exactly what's the full scope and I don't.
think we should take it from any one'particular'”

document that that's &all of it.

I'm Just pointing out there is an open
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1 possibility that it's covered by --
2 : MR. MILNE-SMITH: If you plan to call
3 | suéh evidence at trial, I would like to know about
4 ; it in advance. -
5 S BY MR. MILNE-SMITH:
6| 642 . -._ 0.  And you didn't-héVé aﬁ
i 'ﬁnderstanding at that time on August 1lst that'fhat
8 was an open file, that was an open matter that Wind
9 f-was actively pursuing Sﬁch that it would be covered
10 by 6.3(e)?
t é R A "CorréCt.”. | | _ |
12| 643 ”.,- 0. :SO 25843, TFirst of'all, i'd'iike-
13 to apélégiZé; juét.before lunch I had forgotten
14   ébout this document because I thought that the one
15 E“We looked at before lunch was the last
16 . communication with government, but I think this one
17 15 1t now.
18 f B ,vSé if-you go to page 2 of the document
19 - you'll see an email from Mr. Drysdale again on
20 é.August the 3rd?
21 ; B A. From what time?
22 644 | _f Q. o 9:15 a.m.
23 ':1 '}..  ..A,__'Yes.
24 | 645 __.'. 0. . 8o he says he was in'Otfawa late
25 B last Wéek;'met with James Nicholson, had coffee
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1 with the senior PCO, Privy Council Office, I assume
2 we agree, official, had conversations with both.

3 ; o ‘Looking at his bullet points

4 ; summarizing.the meeting, he says:

5 f ~ "Both Industry Canada aﬁd

6 ; o ” PCO/PMO are adamant that the Current.
7 é o . federal poliéy will not change."

8 : ' o . I take it we can agree that PCO/PMO

9 means this went right uUp to the Primé Minister's
10 . Office?

11 o '. AL ‘According'tb'Mf. DrYéddle.

12 646 - é _ _f   _Qa And you have no reason to dOubt
13 - Mr -Dry’sdéle'?

y A..  NO;m _____ B

15| o647 = 0. The'hext:bullet pbint-saYS that:
16 : .   _ ; . "The government would not be

17 ”  " - :  :_oppOéed to Catalyst buying Wind, bﬁt_
18 ;_: _-5. Ottawa would not provide concessions
19 ;  . Catalyst outlined in its May

20 ; é _  spresentation for building out a

21 s - _*  fourth carrier nor would Ottawa

22 E f f | __*  allow Catalyst or anyone else to — -
23 f ; ; 5 | become a reseller.”

24 é f é ; | Again, as of August 3.tﬁat was

25 ;Cétélyst's'understandihg of the government
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1 position?
2 : A. As presented by Mr. Drysdale.
3| 648 _. | Q.  Right. And that position didn't
4  -chahge as of Augﬁst 18th?
5 |  . A I would neéd‘to'éhéCk ﬁo_seé if
6  £he£é ﬁére any-Sther_communicatioﬁS'with governmeﬁt
7 dUring that period of time.
8 649 : B Q. Okay. -~ You can let me'know by way
9  of'undértéking.__is that okay, counsel?
10 “U/T MR. WINTON: Yes.
11 o BY MR. MILNE-SMITH: |
12| 650  ._'  ;“ ______ Q. The third bullef point Says.fhat
13 if ——“Mr; Drysdale recounts Mr. Nicholson saying
14 f that if Catalyst were to sign a sale/purchase
15 é agreement with Wind, it should do so with a cleéf
16 ; understanding it would hHave to build out a fourth
17 - carrier without concessions and without ability to
18 f 5ell to an incumbent after five years.
19 f : - So again, that was the understaﬁaing of
20 é Catélysf from August 3rd through August 18th?
z1 é AL As per Mr. Drysdale.
22 651 = 9. "Yes. And you have nothing to fhef.
Z23 .Cbntrary?
24 _”  _ E A;.f I.need to cheék'to seé if”there 
25 ;'was.éther dialogue ongoing with the office.
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1 652 Q. Okay. And finally the fourth
2  ;bu11et point}_jUst_look at the last sentence:
3  _”,_ - "Nicholson reports that
4 é ' | .”MiniSter Mcore and PM Harper are
5 ; _5  _entrenched and there will be no
) - L  f1ip—f1op."
7 E _  .,80 again, thths Soﬁethiﬁg.that
8 ;-Mr; brysdale'was-told and that you were therefore
9 é advised?
10 é e  3."_corréctQ
11 653 ;   : Q. S0 Mr. Glaééﬁan*s réSponSé starts
1z on ﬁaéé.l and 1t carries over to page 2, and his
13 view is that "It's all positioning."
14 . - Do I take it then_Catalyst'é Viéﬁ is
15 that.ﬁofwifhstanding the clearly-expressed position
16 of the government, you didn't necessarily believe
17 - the government would actually carry through if put -
18 fo the test? .
19 é . A PUt to thénéést, what do ybu"mean
20 put to:thé test?
21 654 B 0.  Meaniﬁg yoﬁr_plan was to Sigﬁ the
22 - SPA aﬁdiéven"théugh the government said they
Z23 wouldn't give you concessions, you wWere going to
24 E'try_and get concessions before the deal closed?
25 f E- | AL We were going to try.
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Q. Right. And you were going to try

“to get concessions on things like ability to

~transfer spectrum to . an incumbent? -

A. No, only within the context of
whaté&er we had discussed in parallel with
VimpelCom, right? You need to look at the d?namics
of the deal on how the importance of the
concessions from the previous presentations in the
context of the concessions that Wind itself was
ﬁequesting.
| 0. Right.

"A.  And then put that together with

thé'dynamics of the data between us and the
government.

0. . So your view is that -- sorry,

'your evidence 15 that Catalyst did not intend to

seek any concessions about transfer of spectrum in-

~the interim period between signing an SPA and

closing?

"A. . That's what we saw before,fthat's

Q. Okay. So if you go then over to

page 2, this continues Mr. Glassman's email and he

says:

."Bln1ce’ LT
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Do they understand that without
making the spectrum transferrable at
sometime - in the future, they have
literally made it impossible for
anyone to get financing/debt since .
without eventual transferability,
there i1s no collateral value again$t 
which lenders will lend and
therefore a fourth c¢arriér cannot
and will not make anyone reasonable
minimum rate ©f return.”

'So I'm a little bit confused here,

Mr. de Alba. Mr. Glassman is sayilng unless the

sSpectrum 1is transferrable you can't get financing
énd_you can't make a minimum rate of return. But
you're also saying that Catalyst wasn't-going.to
Seek-any concessions on spectrum transfer. So was”.
Catalet prepared to go into a transaction without
ény.ability to make a reasonable rate of return?

| A. . The positioning that Mr. Glassman
isztaking With the government advisor, ‘in which the
advisor is acting as an intermediary negotiator,
right, is not the same as our analysis on the
ﬁltimate rate of return that the Catalyst team had

developed.
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Q. Hang on, let me make sure we
understand hére.

A.  Sure.
"""""" ” Bruce Drysdéle.is~ycur-agént?
______ - Government agent.
Agent for gOvernment'rélations?'
Correct.
He worKS“for-you?

Um—hmm.

He doesn't work for government?

> 0 P O P O P

. Correct.

Q. 50 he owes no loyalty"dr

'obligétiéns_to the government, he only owes his

loyalty to you?

A. Correct.

._Q.- “But you're Saying.that

‘Mr. Glassman wasn't telling him Catalyst's true

-position, he was just telling Mr. Drysdale

Catalyst's negotiating position with government?
AL Absolutely.

0. So Mr. Glassmah misled

- Mr. Drysdale about what the ultimate_position was?

A. No. . What do you mean misled?

the ability to make a rate of reéturn and the

Q. . Well, he told him something about
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ability to get financing debt that you just said
wasn't actually Catalyst's final position?

A. fCorrect.

0. TIf you could go to 26064, do you
have that?
‘MR. VERMEERSCH: Correct.

BY MR. MILNE-SMITH: B R

Q. S0 this is an email on AugUét 4th

from Ben Babcock to yvou and John Levin and he's:

talking about, as I understand it, the timeline for
approval of VimpelCom. Do you recall that?

D Let me read it for a second.

Yes.
AL .kWitnéés redds docﬁment);
| Q.  Have you read this email?
A.  Almost. Okay, go alead.

0. - . The first two points are about the

'AAL.Support agreement which we've talked about

before, correct?

A. can you clarify when we talked

about that before?

0. Do ‘you rémember.we'talkéd about

-~ AAL needing to éenter intd a support agreement with_

VimpelCom? Are you familiar with that?

_;A. I think that was the case.
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Q. Right. All I'm saying is the

~first two points are just relating to the AAL

support agreement.

Al Okay.

0. - Right? So then point 3 says that

“theéy need VIP, that's VimpelCom?

A. . Correct.

‘0. - They need Vimpelem'financé

committee and GTH board approval, so they needed

- that?

“A.  Yes, as per the email.

0. - And their plan was to do it for

" the next Monday which would have been August the

1l1th. You were also aware of that?
Al ‘As per this email.
Q. . Okay. And Mr. Babcock says he

spOke'to GuSev.3 Who was Gusev?
~ A. I would need to check but I
believe he was a VimpelCom board member or he had

some affiliation in connection towards approval of

the deal.

"He," meaning Gusev, "is

" Singularly focused on clean exit and

approval at two different levels; you were aware of
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nothing else.”
So the reference to clean exit, that 1is

something that in fact had been a predominant

concern of VimpelCom throughout its negotiations,-f

correct?
' A. ~ Not throughout. - There was an

evolution, right, on the timing?

believe one of the decision-makers of the board.

Q. But putting aside the specifics,

“isn't it fair to say that a consistent concern

~about VimpelCom was minimizing regulatory risk?

Q. Yes.
AL And the concessions that”éouia be
requested?
0.  Right.
.___-A-  And that evolved into the SPA, and
5théh3here_YOu are ‘hearing the position of one —~ I

Al That point went back and forth, -

right? As you saw from the documents we reviewed,
the SPA allowed for certain concessions to be
requested as well.

Q. Again, you're missing my point.

' I*m_not.asking about specific¢ provisions, I'm
" saying VimpelCom consistently pushed for pésitioné

"that would minimize risk to a regulatory approval?
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1 Al I'm saying those positions vague
z -— or varied in materiality throughout the
3 ; negotiations.
4 684 | Q. With you pﬁshing féfngreafer.*
> frééaém and VimpelCom pushing for less?
6 E A Correct. _ _
7 685 | )  .Q-_ 'if you go to.CCG24550,.and I'm
8 | looking-at.an email from a lawyer at Faskens to yoﬁ
9 ~and Mr. Levin on August 8th starting at the béttOm
10 - of page 1, and it appears to.concern certain
11 ; consents that weré a condition to closing.
12 ; é Feel frée to read it but I'm just going
13 f to'let you'kn0w-what my question is. You'll see in
14 ; the second paragraph i1t talks about Catalyst
15 é pushing for inclusion of additional consents as
16 ~ conditions to closing, and seller considering the -
17 . addition of other consehts as a non-starter.
18 | . Now, I've looked at the draft SPAS ~
19 f ardund this fime and I don't see any reference to
20 é-what these other consents were, but I'd like to -
21 - know what the consents were that Catalyst was
22 ; trying to have added as preconditions to the deaif
23 ; | - A. . 80 there were two questions?
24 686 :_ o | Qi:u i'd like to know what are the.:
25 _-Cdﬁéeﬁts that Cafalyst wasitrYing to add as -
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1 preconditions to the deal that were in dispute in
Z this email?
3 ; | A. I'doﬁ't recall.
4] 687 o .  oOkay. Counsel, you can try to
5 B fiﬂa-out from Faékens perhaps? Because I don't
6 - see —-- like, the draft scheduleslin the SPA are all
7 é blank so I don't know what they're referring to
8 : here.
9 é U/T o MR‘_WINTON: Whyzdoﬁ3t-wé —- we'll see
10 if they can assist. We'll make inquiries.
11 | o . BY MR. MILNE-SMITH: .
12| egg Q. Okay. If we go to CCG0024559.
13 o .” _ _fMRr VERMEERSCH: We have it.
14 _ _ R BY MR. MILNE-SMITH:
15 €89 - . Q. So this email chaiﬁ.starts with aﬁ
16 email ffom'yOu,_Mr. de Alba, at the bottom of page
17 | 1 on August the 8th at 3:48 p.m. sending it to
18 . various members of your team. And on page 2 you.
19 | Say that you heard from Felix:
20 é f | "It turns out'théy didjhot_have”
21 é é o the'finanée committée meeting today
22 é ; : - ” and that they are not going to be
23 é é  _,f"ab1e to sign the SPA without full
24 ; | 9 .VimpelCom board approval. He is
25 f ; saying target date is now next
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Friday as they plan to do the
finance committee meeting on
Monday."

So closing.is béing,.Or.potential' 

Signiﬁg of the deal 1s being postponed by a week; ..

by this éemail?

A, Correct.

0.  And do you have any evidence that

the VimpelCom board was even awaré of the offers

“sent in by Michael Lightner (ph) on behalf of the
- consortium that included West Facé on August the

:7th?

MR. WINTON: How is that relevant?

~ MR. MILNE-SMITH: You're saying -- the

fthle point of this case is you say that VimpelCom

- changed its position becatise of the Tennenbaum

: bffer. I'd like to know if there's any evidence

Ethat they were even aware of the Tennenbaum offer.

" MR. WINTON: You're talking about the

board?

MR. MILNE-SMITH: Yes.
u/a MR. WINTON: TI'll take that under -
advisement.

MR. MILNE-SMITH: - Just to be clear, I
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1 date. I would like to know if the VimpelCom board
Z or finance committee became aware of the Tennenbaum
3 - offer at any time up until August the 18th; I'd
4  like to know what evidence you haveé of that.
5 - MR. WINTON: So I just want to make
6 f Sure, sihCé”We*ré -- you'fe asking this gquestion
7 f and Suggestiﬁg this is a relevant fact, you're not
8 - suggesting there's -— or West Face doesn't have any -
9 é évidence of that that it has produced, becailise if
10 ; you are asking this gquestion and acknowledging it
11 f as a relévant issue and you are saying you proddCed' 
1z f all the documents that you have regarding
13 é'VimpélCom'S knowledge of that offer?
14 é | MR. MILNE-SMITH: Yes. =
15 é U/a | MR. WINTON: Okay. T've got it under -
16  advisement.
17 o MR. MILNE-SMITH: Tt was obviously
18 f Sent, that;s-why I said the board, right? It was
19 . sent to Felix - |
=Y é | . MR. WINTON: It was sént aréﬁnd —
21 é could we go off ‘the recofd for one second?
22 : .MR. MILNE-SMITH: - Sure. .
23 f é S —- OFF THE RECORD DISCUSSION --
24 - é' 'BY MR. MILNE-SMITH:
25 | go1 9. cce24s7s.
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MR. VERMEERSCH: We have 1it.
BY MR. MILNE-SMITH:
Q. 8o there is an email from

Mr. Gauthier to John Levin on August the 8th and he

said -- and I appreciate you weren't copied on this

- email though it's then forwarded to yéu later, but

it says:
~ "As ycﬁ'may be éﬁare,'Felix
.caiied Gabriel to let him know that
regrettably internal approvals are
" taking longer than expected to
everyone's frustration and offered
to extend exXclusivity."

Did you have that call witﬁ
Mr;:Saratovéky? _____
A. 'I..].c:.).e'lie‘;f'e'ls.o..

Q. And he told you that internal
appibvals were téking longer than expected?

“A. I believe so.

0. And your understandihg is that

" M¢. Saratovsky wa& at all times working in good

faith trying to get a deal done up to the 18th?
MR. WINTON: You're asking him his --—
no, -that's an inappropriate question.

- .BY MR. MILNE-SMITH:
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1 695 Q. I'm asking if you ever had any
2 reason to think that Mr. Saratovsky was not working
3 | in good faith to try to get a deal done with
4 Catalyst? | |
5 MR. WINTON: Whether he had of whether
6 heEﬁow haS? BeCéuse those are two very different
7 gquestions. | |
g o BY MR. MIINE-SMITH:
9 696 Q0. - Let's start with Whefher had at
10 the time? |
11 i B A ‘It was indeed trdubling fhat.therém
12 ‘were inégnsiSteﬁcies on what he was presenting as
13 ‘what was going to happen and ultimately how things
14 happening, so I was concerned.
15 697 _E 0. My point 1is, wereIY6u”concérnéd
16 about Mf:.SaratOVSky's perSonal-conduct'or about
17 ‘what was happening at the board level?
18 | A.  about him.
19 698 - :_ '_ | . .Q._ Okay. You wéfé CdnCerned ab§ut-_5
20 er.:SaratovskyTs conduCt?
21 o A, Yes.
22 699 o . __ ._Q_ - Did youlﬁrﬁst him?  |
23 | | _A. I was negotiating but T did not
24 st
25 700 _ | o 0. ”bid'nbt'trust him?
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1 Al Correct.
2 701 Q._;"Did you believe he was being
. AU YOU?. ________________
o A ves. o
5| 702 0.  What did yéu think he was being
6 untruthful about?
7 _-”._ A He waS iookiﬁg'éfmatherfdﬁtioﬁs.
8 703. : Q. Okay. So do you think he was
9 aétually.negotiating with other options or Just
10 looking at them?
11  ._fA, Iﬁfhoughf thére was an
12 exclusivity —-
13 704 Q. - Yes.
L o } ..... - A..* ;— and thét he was reSpeétin§'it, 
15 ?. which I learned that was not the case. R
16| 705 _V' | Q. Okay. So you don't think
17 _ Mr{-Sarétovéky respected exclusivity?
18 _ ' A. I think exclusivity was not
19 é 'respééted by Mr;'Saratovsky.and by West Face and.by
20 ~the consortium.
21| 706 R 0.  Well, West Face wasn't bound by
2z _-eXCluSivity,_they weren't a party to it, right?
23 _ A. Well, they were sending proposals; 
24 f  induciﬁg a party to walk away from a well-advanced
25 é .agreement, giving them hope that there was another -
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alternative than just closing with Catalyst.

And we've got an undertaking for

Q.
you to advise whether Catalyst has ever made an

offer to a party that was a party to an exclusivity 

Do you recall you're going to advise me

fabout that?

AL Yes.

0. S50 you also believe that

“Mr. Saratovsky and the VimpelCom board were acting

in breach of their exclusivity obligations?

A Can you repeat the question?

Q. You believe that Mr. Saratovsky

and the VimpelCoém board breached their exclusivity

obligations to Catalyst?

A. I do believe that.-
| Q Okay. = When did yoﬁ form that ..........
: belief?
AL Affer,'i'nééd'to réﬁember

precisely, but after we lost the exclusivity --

- Yes.

0.

A. - —= T learned from Mr. Gauthier

'.that3the approach that had been pursued by the West

Face consortium and by VimpelCom was to c¢ontinue to
receive proposals in order to have a potential

alternative. And he invited and noted that the
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exclusivity did not have a notification clause if

other proposals would have been received, and he

further, you know, mentioned that that's, you know, -

something that had been happening..

0. And this you found out baCk in

“August 2014 after your exclusivity expired?

back at the time the events in guestion were

~happening? B
A Yéah, bﬁfmi-doh‘t femember if —-
fyéé;
Q. “ Okay. Did-Wé”airéady bring up
'24606? |
MR. VERMEERSCH: T don't believe so.
N MR. MILNE-SMITH: So please bring up
24606. |

MR. '_’V.".E‘.RMEERSCH:.. We have it.
"BY MR. MILNE-SMITH:

Q. . If you go to pagéIZL

MR. VERMEERSCH: Which email?

BY MR. MILNE-SMITH:

A I don't remember precisely when.
.Q. ~ But in that August/September
Ctimeframe? . |
A I don't remember piecisélymﬁheﬁ;
..... 0. fit wasn't, like, this year, it was -
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1 717 Q. It's on page 2, it's Felix's email
2 to you, Mr. de Alba, on August 1llth at 7:38 a.m.
3 ~ So Mr. Saratovsky raises two points that have been
4 f of concéern to the VimpelCom board or he says were
= é _Of concern to the VimpelCom board.
6 f ; _ Oné is about the.ConsequenCéS of not.
7 ; Egeftiﬁg government approval, and he says:
8 : ' E "After our experience with the:
9 SRS . .government, they are concerned about
10 E ~ the governmént's behaviour and
11 f "~ Ttherefore want us to seek prOteCtiOn
12 f  _  .in case the government does not
13 ; ; _ approve.™
14 é é What sort of pfoteéfibn Wére they
15  secking? ;' B ) I B
16 f ._.A.. I "do...no't know. I do tot -'eveﬁ know
17 _ Wha£MM£; Saratovsky was commenting here was a
18 f :negotiatiﬁg ploy or a true position from the board,.
19 é and this is also tainted by the framework that, as
20 é you noted, there was a proposal sent from West Face
21 ; a couple of days prior, on August the 7th.
22 718 é _— Q. And you're going to let me know if
23 _Iyoﬁ'hévé any'evidence that the board éver saw that,
24 “ right?
25 u/a MR WINTON: I.t'hin'k we ac"t'u'ally’ took
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that under advisement.

MR. MILNE-SMITH: Fair enough.

BY MR. MILNE-SMITH:
Q. S¢ then if we go to an email that

same:déy at 24640, this is later that morning.

ﬁActually, it's around the same time that morning.

MR. VERMEERSCH: We have it.
' BY MR. MILNE-SMITH:
0. Go to page 4 of that émail chain.
You'll see right at the bottom there is an email

from Mr. Glassman and it's uncléar who it's to but

“from the surrounding emails I think it seems pretty

clear he's writing to John Levin and to you. Do
YOu see that? |
MR. VERMEERSCH: This is at 8:12 b.m.?
  MR. MILNE-SMITH: Yes.
MR. VERMEERSCH: Yes, we have it.
"THE DEPONENT: Yes.
~'BY MR. MILNE-SMITH:
Q. __Mr; Glassman saysf
.. "T am done with this situation.
Either it's announced immediately
and it's fully binding subject to
regulatory approval (has always been

the deal) or Catalyst 1s out right
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1 now."
2 Was that Mr. Glassman's position or was
3 ; that a negotiating position?
4 ; | | ' A. Negotiating poSitiOhQ'
> 722 ;  . ' _ ”Q._ S0 even though he was expressiﬁg
6 'it'jUSt tO'You and Mr. Levin, this wasn't in fact
7 his true position, it was just his position for
8 : "negotiations?
. | A _éoriect_ S
0| 723 - Q. Why would he not tell you his true
11  position?
12 _;'A;' Bécaﬁsé he -- as part'of:hié
13 o style, he likes to push.
14 724.;'_ Q. Ah,-okayg'.So.he's pushihg YOu?
15 . __ _,5 AL Correct. )
16| 725 o 0.  Okay. And then if you go to page
17 1, so this email chain has been going back and
18 forth for an hour or two now and he says at the
19 ”Very tbp email in the chain, he says:
20 é. L . "It's their problem to solve.
t E:.' _r'_ , .I will not allow us to own their
22 ; ; ';   ; process 1ssues. I have my own
23 | -   ._*£problemS-related-to this timing,.ndt
24 f gé - . the least of which is a call with'
25 é E; E_ ----- Harvard today and, to complicate it,
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1 AP meeting tomorrow."
2 What was the call with Harvard?
3 ; A, I don't recall but I can telimyéﬁ ........
4 E it had nothing to do with approvals of the deal.
5 726 f B 0. :gWas Harvard one of your inVestoré
6 L brfPOténtial'inﬁeStors, the Harvard Endowment?
7  *£ | A It is an investor.
8 727  . : | : Q._ .In_funds 3 and 42 -
7 o _   ._:“ A._  i would need to cheék put --
10 R/F i MR. WINTON: We're not going to do-'ﬁ
11 f.”that.'  B
12 BY MR. MILNE-SMITH:
13 728: : ' Q. Okay. And what“ié an AP’mééfinQ?
14 - What's that referring to?
15 _; ._ . Al Advisory_panei;
16| 729 5 ,*-._5 _. _Q. -~ And what's the adviSOry paﬂel§ ......
17 . ;" . o :*'A;_ It's a panel in which the status
18 . of the fuﬁd.iS'diSCUSSed;
19 730:"'_ Q. . Yes.
20 " A. . You discuss items like capital
21 :5 cali; expectatiéhs for future capital calls, Staﬁﬁs .....
22 ;' of existing investments; you discuss the status of
23 ; potential deals and then you set out the protocol
24 f for discussion for future advisory panel meetings.
25 731E S Q. - And who sat on that advisory
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1 panel?
2 A. A group of advisory panel members.
31 732 MQ. _That's a nice tautology,
4 Mr 'de.Alba;._Whé were the members of the adViééfy
> panel? |
6 éjR/F . _MR. WINTON: We're not going'fo aﬁswer 
7 éfthat; .
: | ' BY MR. MILNE-SMTTH: -
9| 733 0. _ Was the advisory paﬁéi_comprised
10 -ofidatélyst inﬁestors?_
11 R/F MR. WINTON: - We ' re nof.gding to answéﬁ
i chae
13 BY MR. MTINE-SMTTH:
14| 734 .__Q. _What did the timing of this deal
15 and-getting'it-into the public domain have to do
16 “with the advisory panel meeting?
17 R/F . MR. WINTON: We're notmééing.tO'éhswér”'
18 that:either.'
19 BY MR. MTLNE-SMTTH: =~
20| 735 Q. | CCG24656. |
z1 MR VERMEERSCH: We have it.
22 BY MR. MILNE-SMITH:
23 736:  Q. __I:ﬁant to look at the'bottom of
24 'thé page; It's an email from Mr. Saratovsky in
25 .5Which he purporté-to summarize a call he had with
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1 you that morning. If you can jJust read that and
z tell me i1f he's accdurately summarized the call?
3 | A. This is an email from Monday,
4 August '.11 at 11:157
5 737 0 Correct‘“ _j  ______
6 A Let me reéd-it, please.
7| 73 0 Yes
g ;A;_ '(Witness”réads dOCuﬁénf)a 'I'havé.
9 reéd'the”emailf'_”
10 739 Q. _-And does it aceurateiy SummériZé y
11 -.thé”phOhé ¢all, to the best of your recollection?
1z AL  -There is a subsequent email above,
13 right;'in Which I respond.
14 740 Q.  Yes. That?s"ﬁot ﬁy queétion,*'My
15 -.question iS'Whefher Mr. Saratovsky has accurately
16 féummarized —— |
17 A.   i.aon't££eéaila
18 741E ”Q.- 'You have no further recollection
19 beYénamwhat's in this email?
20 A No, but there is an emaii right
21 hext to it which can help. |
2z ‘MR. WINTON: T thi-r.lk'.wha.t Mr. de Alba's
23 ;an5wer is iS that it's addurate subject to the
24 Equalifications in hHis own email.
25 MR. MILNE-SMITH: Okay, that's 3fai'£ .
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1 MR. WINTON: So he's relying on the

2 written record.

3 - . MR. MILNE-SMITH: Fair enough. As long
4 - as we can rely on the written Trécord in respect to

5 f that email.

6 L | MR. WINTON: We're not suggesting that .

8 - remember. Yes.

9 é é . BY MR. MILNE-SMITH:

10 742 E ; ........ .5 .Q_ Next one is CCG24774.

11 o " MR. VERMEERSCH: We have it.

12 BY MR. MILNE-SMITH:

13 743.:: B _:::_0 'Q. ~ The email chain StartS'Oﬁ pagé-2:
-4 . MR. VERMEERSCH: Yes.
15 | . BY MR. MILNE-SMITH:

16 744: : ;5 ;”£;“Q- . And Mr. Saratovéky 5n AuguStJl5th
17 -Iat 8:20 a.m. sends an email?

18 What time again, please?'
19 745 8:20.

20 8:20,_dkay.

o B o P

21 746 He says:
22 _' ' L - "My dinstructions ‘are that the
23 _ T s pdsition the chairman articulated to -

24 e o Ben has not changed. We need to

25 :  ~have'a way to manage the regulatory

N T g, R, 9y i —-05 -
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1 risk and are open to other ideas on
z how this may be achieved.”
3 And then John Levin forwards that email
4 ; to you and Ben and Ben replies. It's Ben's reply
S f that I'm interested in. Sorry,_before we do that,
6 f ao you know what the chairman had artictilated to
7 é Ben? Did Mr. Babcock advise you of what had been
8 - said?
9 é é  _A. .-i”abn't.recall. |
10 747  ” B Q.  Okay. So Mr. Babcockﬁs eméil
11 says: |
12 e _-_H._;”"_ ﬁThe préblem i5 the chairman is-
13 f : __. ;   .-Sblving for not trusting the
14 é ; 5-f  '~ government no matter how low aﬁféhe
15 o - : tells him the risk is, and he wants
16 ; é - ' to eithér be paid a break fee if we
17 o S o - are so confident we will get it, or
18 ; é . _;'have thé ability to keep his options
19 f ; ;'._,Open while our deal is pursued with
20 é f é ; the government.”
21 ; f Do you see that?
22 é é f ; AL Yes.
o3| 748 0. And so I take it from this that
24 . 'VimpelC6m:had asked you for a break fee?
25 ._*. _ A. I take from this two things.. The
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1 comment of the break fee.
2 749 : Q.  Yes.
. . T  _ ____________ -A‘ g a'requesfmfankééﬁmaﬁfiong ____________________
4 ?. open, which.SméIiS to me, or sounds to me like the
5 f ébility to pursue another transaction.
6 750- . Q. OCkay. My simple question .is,
7 yoU'd.agréé with.me that Catalyst —-— sorry, that
8 :  VimpelCom asked Catalyst to agree to a break fee as
9 ~a term of the SPA?
10 é . - A.  As a téim of'thé S?A? | -
11 é f  MR. WINTON: Well, the email from -
12 ; Mr. Babcbék'Says'"or."
13 R THE DEPONENT: Right.
14 ' | MR MILNE-SMITH: Yes.
15 é é' - .MR.-WINTON: So it_suggésts that —;
16 - - BY MR. MILNE-SMITH:
17 75i _; EE;   .Q. A break fee is one of the.thihgs"
18 __1that Vimpéléom.ésked yvou for as a concession on .
19 :-.this issue?
20 é-” . A. | Correct}_
21 752:._._ - . Q. Okay. So'if'Wé go back;“i dtht'.
22 "knéw-if you havé any of the earlier materials in
23  'this.case,.Mr. Winton, but if you'll recall during
24 the cross-examination of Mr. Riley, I put a
25 question to him? -
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MR. WINTON: Which date?

MR. MILNE-SMITH: The one that I did.

MR. WINTON: That can only be one date.
I have the transcript here.

‘MR. MILNE-SMITH: May 13.

 ”MR.'WINTON: Yes. | |

MR. MILNE-SMITH: ifm actuaily.1o¢kind
ét the answers to undertaking number 15, so I'll
give you the page number and the question number.r 
So it's page 127 of the transcript.

MR. WINTON: Yes. |
_.MR..MILNE—SMiTH: :QﬁéstiOns 554 to 556.

MR. WINTON: Yes.-

' MR. MILNE-SMITH: And the question was,
it's been recorded in your answers to undertaking
as being: To advise whether VimpelCom ever asked

for a break fee.

we got back was: "The parties never negotiated a
break fee."
- BY MR. MILNE-SMITH:

O. Were you aware of that, Mr. de-

" A. . Aware of what, sorry?
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1 754 Q. Were you consulted in providing
2 this -- answering this undertaking that was given
3 on the cross-examination of Mr. Riley? Were you
4 consulted? |
: e _
6 755 . ”  Q. 8o I take it'tha£ the'éhsWer'to
7 _ the“quéstion whether VimpelCom ever asked for a
s : ~break fee was in fact yes, Mr. Winton?
9 f ; ' MR;. WINTON: Yes. .
10 | é .: | BY MR. MILNE-SMITH:
11 75é ﬁ o _0 _ 0. Okay. So when the.ahSWér thét'ﬁas
12  giﬁéﬁ"to us is the parties never negotiated a break
13 -”fee, you chose hot to answer the question that was
14  asked and instead to answer a different question?
15 Z. B ~ MR. WINTON: TI'll take issue with the
16 word ﬁchbSé," but the answer is responsive to a
17 - different question,. yes.
18 - BY MR. MILNE-SMITH: =~
19 757 é ___,”Q. So the answer to my:queétion Waé .
20 __}yesé
21 .MR.-".WIN.TON': That's what it -'apﬁe.ars
22 f liké frbm-this record, yes.
Z23 é BY MR. MILNE-SMITH:
24 758:_ | Q. _th was consulted in piovidihg
25 B thiS'anéwer to undertaking? Mr. de Alba said he
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1 wasn't.
2 | ‘MR. WINTON: I'll have to let you know
3 ; becauée I Sﬁoke“with and worked with Mr. Riley, and
4 T will —- |
5 f  MR¢.MiLNE;SMITH: sb.if you'cbﬁld ask
6  Mr. Riley -- =
7 é u/a MR. WINTON: I will -- I think I'm
8 - goilng fo fake-that under advisement.: I'm not going
9 é to do that -- I'm not going to commit to .doing -
10 ; that._,I'm golrig to take it under advisement
11 f whether we are goilng to bother with that.
12 - ~ BY MR. MILNE-SMITH:
13 759 E ;_' ..... 5 ._Q. ~Now, Mr. de Alba, ém'I éorreCf.iﬁ_s 
14 :uﬁderstanding that what eventually c¢aused the
15 breakdown in negotiations was the time, essentiélly
16 “the outside date, the time that would be required
17 E - for regulatory approvals?
18 é | A.  That's not COr£eCtL ”What CQUSed
19 é the breékaéwn of the negotiations is that VimpelCom
20 é developed another proposal with West Face and the
z1 ; consortium in which the regulatory points that we
22 E had negotiated were no longer required.
23 760 - | | Q. - Let me ask you -- I understénd
24 ., that's your position in this litigation. 1In termé
25 .~ 0of positions that were expressed to you, what
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1 VimpelCom was asking for from you, the only gap
z between what you were willing to offer and what
3 ; VimpelCom was -asking for concerned the outside
4 E date?
5 ; é H MR.’WiNTON:' I dbn't think that's
6 E éCCuraté.,
: o | BY MR. MILNE-SMITH:
°| 761 0. Okay. CCG24784.
9 S ~ MR. VERMEERSCH: We have it.
10 . MR. MILNE-SMITH: Page 2.
11 R VERMEERSCH:  Un-hmm.
12 | '~ BY MR. MILNE-SMITH: |
13| 762 | 0. If you look in the middle of the
14 5page;_August 15th’at-4:48_p.m;, there is an email
15 ' ”from John Levin. It appears to be going back and
16 : forth, Mr. Levin ahd Mr. Saratovsky, though
17 ultimately 1t all gets forwarded to you so yoﬁ
18 ‘would have seen this before. Mr. Levin writes:
19 | . "My regulatofy'pebple tell me
20 : . o ..that on an absolute best case basis
21 o -~ three months would be the bare
22 EEE_ . o‘minimum and more than likely anéthé£
Z23 fff' .' month or two would be necessary
24 ééé :' given their experience with the =~
25 e ; - regulators.”
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1 You understand that what he was talking
2 about here was the time required for regulatory
3 ; approval?

4 E _ AL corre¢£.  .........

5 763 f'._ Q. ~ And Mr. Sératovsky goesjback.and

6 says: | |

7 | | i ~ "What if we sign thé SPA with a

8 ; Toe ' _'_-twb—mOnth outside and if the

9 ; - ;' .  sgovernment does not move guickly

10 | ; ,” 5”' then we can both decide if we want

11 f ; _ to give the government more time?"

= | f 5 _;” So, in other words, Mr. Levin on behalf
13 é Of;Cétaifst is proposing three months, maybe four,
14 é and Mr. Saratovsky is proposing two months,

15 ; correct?

16 - A Mr. S&réfovéky.ié.proposiﬁg two

17 :monfﬁéuknéwing that the two months are not going to .
18 f be achiéved and having then the optionality to move
19 é away and complete the transaction as evolved and as
20 f shown interest by the West Face consortium.

21| 764 B Q. - Right. My point is the only thing
22  'he'wasIa$king you for was a two-month outside date?
23 __*'_ s A.  He was asking for an unrealistic
24 'autside date in order to continue to evolve its

25 negotiations with the West Face consortium with
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1 whom there had been some type of dialogue and
z proposals exchanged before.
3 MR. WINTON: o~
4 | - . MR. MILNE-SMITH: Hang on._-HefS'giﬁen' 
5 5 thé answer;.*
6 o s BY MR. MILNE-SMITH:
7 765': | R You have no evidencé thét'during'
8 'the ex¢1usivity'period VimpelCom engaged in any
9 .* ﬁegotiations'with West Face and its consortium
10 other than simply receiving an unsolicited offef?' 
11 | . MR. WINTON: I'm not comfortable with
12 éthemﬁéy that question has been phrased, given the
13 gprodUCtions that have been made by West Face and
14 égiven the restrictions on Mr. de Alba on what he
15 ;personally has seen and knows;:_
16 __BY MR. MILNE-SMITH:
17 766 _ .“_ Q. Are you aware of.any.
18  CommunicationS.;— |
19 ._ - MR.'WINTON:':YOu'résaSking if he is
20 é' awaie? |
21 é . s . MR. MILNE-SMITH: _YeS,II'll-aSk him and
22 é théﬁmI'li.ask yOu .«
23 |  BY MR. MILNE-SMITH:
24 767 ._,  '~ Q. Are you aware of any'ﬁ_ 
25 5 CommﬁnicationS by VimpelCom to West Face or.ahy
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1 member of its consortium during the exclusivity
z period?
3 A. . I am not aware fhat indééd """"
4 prdﬁéééls Wére“éeht by West Face.
5 768 Q. . That's not my queétioﬁis_My
6 L queéfioﬁ is by VimpelCOm to West Face.
7 ' .; AL The fact that West Face continued
8 ~ to send ﬁropOsals means to me that there has been a
9 dialogue. -
10| 769 | ””Q;" But you're just drawiﬁg an
11 | inference there; you have no direct knowlédgé?' 
12 é- .__A. Correct.
13| 770 """"" ) Q. Mr. Wint'oh, if Catalyst intends to
14 *pteéent ény évidénce of ongolhg communications by
15 VimpelCom to any member of the West Face
16 | é0nsortium, I'd like to know what that is. Because
17 that's not how we interpret any of the documents,
18 but if you interpret them differently, I'd like to
19 know what that is?
20 MR. WINT’O.N:".' I think th'é”d..cument“s
z1 récently produced to us by West Face, which we
22 suspect are not the sum totality of those, but wé
Z23 rely on you to produce what you're going to
24 produce, is already indicative of the fact that' 
25 there were communications back and forth.
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1 BY MR. MILNE-SMITH:
2 771 0. I want to know which
. mééﬁﬁﬁﬁiééﬁiéns sou say were in breach Qfmfhe ______________________
4 exclusivity agreement. I want to know what your
5 case 1s going to be at trial as to which documents
6 Were in breach —-
7 MR. WINTON: This case isn't about
8 bféééh 5f-the exclusivitj.agreement;'_So our case
9 at trial isn't going to be about a breach of the
10 exclusivity agreement. There is no .claim in
11 relation to that. |
12 ' BY MR.MMI'LN'E—-S'MITH':
13 772 Q. If you are going fo lead evideﬁce
14 :.ét.trial cOncerhing a breach of exclusivity, I'd
15 like to know what it is. If you're not raisihg it.
16 at this trial, that's finé_ I just want to know
17 whaf it is if it's going to be raised at trial.
18 u/a - MR. WINTON: I'm going to take that
19 under'édvisement because.i'think we have a
20 different view as to what this case 1is about;;
21 " BY MR. MILNE-SMITH:
22 773  Q. VimpelCom never Camefto yéu and.'
Z23 asked you‘#Q.sorry; let me take a step back.
24 I take it you're aware now of what the
25 :;Weét Face cohssrtiuti offer lodked like because it's
wﬁ1%§;§§§§§§£:}§wﬁéizg neesonsreporting. com 2016-05-11
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1 been produced in this litigation. I assume you'wve
2 looked at it?
4 774 .._- 0. . Vimpéleﬁ ne%ér came.baCk-td yOﬁ
5 .5'and asked you tofsign anything that looked like
6  £hat?
7 | B AL Caﬁ YOu expléin the tiﬁiﬁg of yoﬁ
8 ' :qﬁestioh?
o 775 0. At any 't'ime'.betWeén.Au'gii'sut the 7th
10 when the”Michael Lightner offer went in, and
11 --'Séptember 1¢ when the deal closed, or &t least'When .
12 - it was signed and closing happened almost
13 éimmediately, sO between August 7th and Septémbér
14 516th, VimpelCom never asked Catalyst to sign or
15 énever proposed to Catalyst a deal along the lines
16 fof the Lightner offer?
17 ? . A.  I will need to'réviewm he Lighéﬁér'
18 OEf&E. |
19| 776 -é  ._;Q.._ Could”you do that and léf'mé knoﬁém
-0 U/T MR. WINTON: Yes.
21 R . BY MR MILNE-SMITH: |
22 777: ;.,*.5 ,-'  .Q- - Other than the two;month clo$ing
23 .Whiéh you say was unrealistic, what changes, what
24 :f demands do you say were made by VimpelCom that were
25 éf;motivated by the Lightner offer?
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A. The -- that was consistent with
two things; the passing oh the regulatory risk to

Catalyst and their interest to pursue another

option. And that's why in that email they requeSt-'

a break fee or again a deadline that is too short

that would allow them béfore the deal gets approved

by the government to go back and reopen the -

negotiation.
0. Reopen the negotiation with who?
A. . With other parties.
Q. Well, that would have beén a

breach of exclusivity, correct?

AL No, because thé'two4monthfperiéd

would have ehdea._ You are making a great point.
Our position was 1f the parties are acting in good
faith, that two-month period should be
automatically extended because we do not-céntibi
the'timing of the government approValﬁ And the
refusal to allow for an automatic extension even
with the parties working in good faith meant that
they themselves wanted to have this deadline in a

way that will explode and will free them up.

Q. . After the two months?
A Yeah.
| Q. - Okay. After the two mdnths,'okay.
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1 No, I understand that.
2 | A. We didn't know they were having
3 diéiogue during'that period, right?
4] 782 Q. CCG24800. If you g6 to page 4.
5 MR.-?ERMEERSCH:'ﬁWe_have it.
s . .BY MR . .MILNE—SMITH: |
71 783 __.” ” _ ..Q. So at the top of page54; aﬁd; I
8 mean,-Y§u Can look over at page 3 just to-see, but
9 it's an email from Mr. Saratovsky to Ben Babcock on
10 August 15 at 4:14 p.m., and Mr. Saratovsky says:
11 "Ben, I'm blindingly aware of
12 the trust issue. The chairman
13 ~undercut his deal team so I have a
14 ~bigger trust issue to deal with
15 internally. I'm asking you as
16 . someone I trﬁst whether two plus one
17 :_is worth a shot."
18  When he says he undercut hié deai féém;'
19 dd féu'beliéVe Mr. Saratovsky was lyirng when he
20 said that?
21 ;A._* YeS:
22| 184 ;'} o _Q.-"fOu have1produ6éd né-documents
23 '.after'AﬁguSt 18£h.relating to any efforts to
24 ' écquire Wind. . I believe we can agree on that?”
25

MR. WINTON: I believe that's right.
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1 BY MR. MILNE-SMITH:
2 785 0. Did Catalyst undertake no further
3 _ méff5££§maf£ér exclusivity expired to acquire Wind?
4 ?.* R/F MR. WINTON: We're instructing Mr. de
= é Alba ndt to answér that. .
6 é . BY MR. MILNE-SMITH:
7 786 f i. . Q, Were you aware that ultimately the
8 _,'West.FaCe consortium entered into exclusivity with
9 - VimpelCom before an agreement was signed? Were you
10 éware of that?

11 _ B A. - No.

12 787 ' , Q.  Did yéu haVe any CommUHiéatioﬁS'
13 " with VimpelCom bétween August 25th and September

14 - léth? | |

15 é R/F 'MR; WINTONf. That?S'refusea:“ """"

16 | N  BY MR. MILNE-SMITH: - )

17 788 :_* .Q. Did VimpelCom cOﬁtae£ Globalive

18 B after'AHQUéf 18th about using the Globalive capital
19  * structure in the same way that the West Face

20 - consortium did in structuring its offer?

z1 é _ ~MR. WINTON: How -- did VimpeiCom'

2z  contact Globalive?

23 f ~ BY MR. MILNE-SMITH:

24 789 - ._f . Sorry, Catalyst;  Did Caféiyst .

25 _ .Contadt-GlobaliQe?
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1 R/F MR. WINTON: That's refused.

z BY MR. MILNE-SMITH:

3 790 :,  _;  ............ Q. And what's the Easismfér yéﬁi

4 - refusal?

5 _ - 'MR,~WINTON:HMNOhe of thdse'duestiéns

6 f are relévant. |

7 BY MR. .MIL.I:\IE'—:SMITH.: .....

8 791  '_'“ R Q. . Did AAL or anyoﬁe on their'behalf,

9 meaning LacaVera; Scheschuk or Lockieg, did any of
10 : them contact you about Wind after August 18th?

11 éf”R/F B MR. WINTON: We're going to refuse ali
12 Eé QUestionS fegarding what.happened with Catalyst

13 - after August 18th.

14 | MR. MILNE—SMITH:‘ Jus't. S0 we're clelér,
15 éf the fact that exclusivity expired on the 18th.does
16 ;é hot mean fhat'Catalyst had no further chance; it

17 __;just meant that they were into open competition. I
18 ;; am informed by Mr. Carlson that exclusivity didn't
19 f; start until August 27th, so our position is that it
20 éf was fully open to Catalyst. to pursue a deal with

21 éf VimpelCom between the 18th and the 27th, and to the
22 ;é extent they chose not to do so, that's something we
23 éf can rely on at trial.

24 E; So you have givén your refusalé; ”i .....
25 ff'want-yOu to'know the arguments you're going to face
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1 in that regard if you maintain those refusals.
Z MR. WINTON: That's fine.
30 ' MR. MILNE-SMITH: Subject to reviewing
4 my hotes, which I'll do during Mr. Borg-0Olivier's
> examination, and subject to the answers to
6 undertakings, advisements; décuments arising
7 therefrom and any questions arising oﬁt of them?
8 that wraps up my examination, thank you.
9 _MR.-BORG—OLIVIER: Can we go-off for a 
10 minute? |
11 | MR. WINTON: Sure.
12 - --— RECESS AT 2:17 --
13 —= UPON RESUMING AT 2:26 —-—
14 “EXAMINATION BY MR.. BORG-OLIVIER:
15 792 . rQ. Mr. de Alba, you described
16 Mr;:Moysé.aﬁd T think everyone else who would be
17 employed at Catalyst as a co-investor on deals.
18 Can you provide a bit of background of what the
19 details are around employees of Catalyst becoming
20 co-investors?
21 A. . In order to have a cultﬁre of
22 aiignmént between the investment professionals and -
Z23 our limited partners, every single investment
24 professional at Catalyst has to participate and
25 invest on the deals on which the funds are also
gﬁ1%§i§§i§§§%jﬁ}§w®§§§§ neesonsreporting.com 2016-05-11
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1 investing.
2 793 : 0. And how does that work as a
3 Tbractical matter?
4 f | A. It W§rks ——
5 é . 5'  ...... o ,”MR.“WINTON: How 1s that'releﬁént?
6 é ._ ) 'MR. BORG-OLIVIER: Well, he's described
7 ; him aS a co-investor on the deals and I think we're
8 _ | entitled to understand what that means. The
9 f suggestion I think was that his understanding of
10 é the deals and his involvement in the deals was
11 f greadater by virtue of the fact that he was a
12 ; co-investor on the deal, and I think we're enfitléd.
13 ; to know at a minimum whether this is, for example,
14 ; a déal—by—deal investment or whether it's simply a
15 f particular amount of money that's required to be
16 é put into the fund generally'by the employee.
17 o | ~ MR. WINTON: Then why don't you ask
18 that question. |
19 | | BY MR. BORG-OLTVIER:
20 794 - Q. _.That's the question I've”aéked...
21 : ' AL .Everybody is required to invest in
22 - all déalé;”'Agaih; that's a matter of culture and
Z23 j alignment.-:The amoﬁnts invested are proportionate -
24 f to the ownership that each investment professional
25 - has 'in the firm, and that is part again of the
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put up $5,000, $10,000 at this time?

‘hot a need for capital,

culture which embodies two things: An alignment

between investment professioconals and the limited

partners, and a culture of transparency and

mentorship between the senior partners and the
other members of thé team as all deals are |
discussed copenly up to the point that everybody has
skin in the game.

CIf

Q. Okay,; let me pﬁt i1t this way.

~in May 2014, hypothetically, Catalyst had purchased

an interest in Wind, would you have gone to

Is that the

way it would work as a practical matter?

A. It is not a need. It is an

fUndérStandiﬁg amongst the professionals. So it is

it is an understanding

amongst the professionals that every time we invest
'it's becalse the team has made a joint and unified
‘decision to invest and therefore we all need to

‘have skin in the game.

Q. I don't think you*ié answering my

:question._'Would Catalyst go and expect each of the

“efiployees to actually put Up Some fmoney in

connection with each deal that Catalyst does?

Al Not employees, but investment
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1 professionals who are again familiar with the deals
z that we're doing. | |
3 797 | Q. _So”if”thémdéai for Wind had'

4 -~ closed, for example, while Mr. Moyse was still

> .employed there as an investment professional, heJ.
2 would have been obliged to put up some money in

7 connection with that transaction?

8 ' : A.  Correct. |

9| 798 é - Q.'.:And would thét be'burSuantlée an
10 _ .employméht agreement or anything else in writing?
11 | U/T MR. WINTON: .I don't kiow if Mr. de

1z "Alba igmfhe right person to .ask that question. WhY 
13 don't we.undertake to answer that for you.

14 . BY MR. BORG-OLIVIER: |
15 799 . a _  f5 Q.  Okay. And when wbuld -~ and would
16 the'ih&eStmént professionals be entitled to

17 - withdraw their investments at any particular time
18 or would it be expected that the money would stay
19 in so long as Catalyst's investment stayed in?

20 U/a o MR. WINTON: We're going to take that
21 Sne ufdér advisefient.

22 | BY MR. BORG-OLIVIER:

23 800 _' :; Q. You described Mr..MOyse éf.thé.

24 .timé'of.ﬁhe March PowerPoint presentation as a

25 _,”Critical member of the team. Did I have that
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1 right?
2 _ A. Correct.
5| go1 Q. When we cross-examined Mr. Riley
4 Some'timé agb; §he of the things we asked him, and
5 ~ one of the things that he answered by way of
6 é ﬁndertaking,'Was whether he had any evidence of' 
7 f ;Mr. Moyse being involved with the Wind transaction
8 : :prior to May e6th. Okay? And the answer that he
9 ; Egave us on the undértaking'wasfsimply that he
10 E fparticipated in the creation of the PowerPoint.
11 f é Do you disagree with Mr. Riley, from
12 é éyoﬁr pergﬁéctive did Mr. Moyse do moreé than that in
13 f éthe period prior to May 6th?
14 é é A. Yes.
15 802:_; éf; “.Q. YOu do, okay; .Tél1 mé'What else
16 . ydﬁ:Say.specifiCéily Mr. Moyse did with respect to
17 - the Wind transaction before May 6th other than
18 ‘participating in the creation of the PowerPoint?
19 _ Al He did participate on the weekly
20 meetings in which the decision and details of the
21 deals are diScussed; he did participate on the
22 discussion process on the four carrier.
23 803'. f: Q. I'm sorry, on the what?
24 ;:: ________ H.A._ The four carrier which was tﬁe
25 ; combination of Mbbilicity and Wind, and he did
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participate on analyzing the market, the wireless

market.

Q. And can I ask that we see.

productioh of any documents evidencing Mr. Moyse's

"participation in analyzing the wireless market?

MR. WINTON: I was going to say I think

we have already produced those. What we have on

:that is already in the record.

BY MR. BORG-OLIVIER:
Q. Well, I haven't seen anything like

that. I haven't seen anything that suggests

" Mr. Moyse's involvement prior to May 6éth. So if
‘there's anything in writing that you ¢can point to,

I would appreciate getting that by way of

undertaking?

U/T MR. WINTON: Sure, we'll give you that.

BY MR. BORG—OLIVIERf_

0. In mid-May I take it Mr. Moyse

A. Yeah, I was aware he went on-

" vacation.

0. ' Did you make any attempt to have

deal with Wind heating up at that time?

~A. I recall he mentioned that a
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1 vacation was connected with him potentially getting
z engaged, so I believe 1t was an important time for
3 ; him.

4 808 _ o ,Q;. 'bidJyou héve-ddncerns.abéﬁt him

2 B 1eaving thé team shorthanded given that you have

6 .u described-him as a critical member of the team at
7 the time?

8 : j .___,- A;_' It'is'a flaf'feam.and Lhere ié,-as
9 f noted, continued discussions amongst all membérs,
10 é SO theré is familiarity with what is happening in
11 é each of the deals by, again,.the small team.

12 809 : f ; Q. So in his absence his role coﬁid”
13 _f'be1filléa by somebody else at Catalyst?

14 ; _A.. Correct.

15 810 £ :' = ) Q. . Mr. Milne;Smith asked yoﬁ-éboﬁt
16  r£effoftS thaf'were-made after Mr. Moyse handed in
17 ~.~his resignation to cut off his access to the servér
18 “"and I believe an undertaking was provided:that you
19 ZWOuld_give answers as to whether any such attempts
20 :were made.

21 e _;'I want to ask you beyond that if any
22 fufther attempts were made within Catalyst in the
Z23 workplace to make sure that information with

24 érespect to Wind didn't get to Mr. Moyse.

25 ; B I'll give you ah example. Was aﬁy
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1 attempt made to put up a wall walling off Mr. Moyse
z from the people who were working most closely on
3 ; the Wind deal?

4 E | | MR,:WINTONE“jI'think you need to

> f éXplain whaf'you'mean by putting up a wall.

6 f ~ MR. BORG-OLIVIER: Sure, fair.enough;-”.
7 é 1 | BY MR. BORG-OLIVIER:

8 811 ' 5   .' _yQ. Were instructionS.QiVén-to the

9 peoplé-whb were Wérking closely on the Catalyst

10 | deal and to Mr. Moyse that they shouldn't be

11 ; speakihg to one another as to the specifics of the ”
1z E transactions as it develOped? |

13 f A. I don't recall all of the

14 é procedureé“that were taken.

o ; U/T MR. WINTON: We'll undertake to answer
16 é that.

17 | . BY MR. BORG-OLIVIER:

18 812 | 0. To be clear, what T'd like is,

19 _.I've“deécribed it as putting up a wall, but I think
20 EJ to put some meat on the bones, I think what we're

21 f looking for is whethéer any instructions were given.
22 f to others at Catalyst not to speak to Mr. Moyse

Z23 é about the Wind transaction, and whether.any

24 ; instructions were given to Mr. Moyse not to speak 
25 ; to people about the transaction.
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1 U/T MR. WINTON: So we'll make inquiries
2 and attempt to answer that question for you.
3 S MR. BORG-OLIVIER: Thank you.
4 f - ~ MR. WINTON: Because it was my alter
5 | égo.whb was.heré'during that round of questioning.
6 f I can point out I think it's pretty clear from
7 é email traffic that steps were taken to remove
s :;Mr. Moyse from the email distribution list for
9  Wind.
10 E é B MR.7BORG;OLIVIER: mfes, thaf was
11 . eovered. |
12 f é _l MR.:WINféN: """" Thahk you;
13 é é S BY MR. BORG-OLIVIER:
14 813 | ; | ._ _____ Q.  And is it possibié té defermine' 
15 B whether-soﬁébody accessed the server remotely? Is
16 that sométhing that can be done, the Catalyst
17  server? In other words, can you go back and loock
18 ; ‘at your records and determine whether Mr. Moyse
19 f élogged into the server remotely while not in the
20 ; office? |
21 é u/T '__-MR; WINTON: T'11 have to make
22 é finquirieé and try and answer that for you.
Z23 BY MR. BORG-OLIVIER:
24 814 gé - ) Q. And the follow—up-question tb'that
25 _;'6bﬁidusly is if the answer is yes, then we'd like
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1 to know if there's any evidence that Mr. Moyse did
z in fact log in remotely either while on vacation or
3 ; in the month following his resignation.

4 Cu/T . MR. WINTON: Well, if we can, Wemwili

5 | énswer thét guestion.

5 f é MR. BORG-OLIVIER: Thank yoﬁ}

7 é é M:BY MR. BORG-OLIVIER:

8 815 _ :: . 0. __Mf; Milne-Smith asked yéu and your
9 Counéel about discussions that took place with

10 "Mr. Creighton recently in the last week or two. Do
11 f you recall those guestions?

12 - = A. I do. |

13 816: | o _”m  0. And as a féSﬁif of3which T think 
14 thrée.emails were produced. If T understood

15 Mr; Vermeersch's answer correctly -- Brad, maybe
16 | I'1l put this to you diréctly, beyond the three

17 : ;'emails produced, I take it Mr. Creighton provided
18 others, but to the extent they were duplicative of
19 documents that have been produced by Mr. Moyse, you
20 didn't produce them back to us; is that right?

21 Z o MR. VERMEERSCH: That is correct.

22 f: BY MR. BORG-OLIVIER:

23 817'_ é._ :' -:..Q. . One of you, and I:Cahff teil fme
24 .ﬁy:notes-Whether'it was you, Mr. de Alba, or --

25 B - MR. WINTON: -Sorry, I just want to
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1 interrupt for one second. I Just want to make sure
z to clarify whether it was that Mr. Creighton
3 produced them to us or whether he showed them to
4 us, because there is some issue as to what we
> éctually have from him versus what he made
6 évailable to us to review. o
7 ' MR. VERMEERSCH: Right. And the
8 clarification I can offer is I have =— I have -
9 reviewed emails that are in Mr. Creighton's

10 possession through his personal email account,*fhe
11 ones that were subsequently produced by Mr. Moyse.
1z We have not . obtained in our possession or control
13 the documents that are duplicative of those that
14 were produced by Mr. Moyse otherwise. The three
15 that are produced are where they were not
16 duplicative and otherwise relevant to the case.
17 BY MR. BORG-OLIVIER:
18 818 .Q. I take it you havén't’receiﬁéa or
19 Otherﬁiéé seen anY'emails involving Mr. Creighton
20 and Mr. Moyse which suggest a passing of
z1 information regarding Wind; is that fair?
22 Following Mr. Moyse's departure from Catalyst?
23 MR. VERMEERSCH: And those outside of
24 what hés béen produced already.
25 ' - BY MR. BORG-OLIVIER:
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Q. And one of you said that

‘Mr. Creighton didn't confess to any disclosure of

confidential information to Brandon following his

.departure from Catalyst.

MR. VERMEERSCH: . Just as a

clarification, counsel, I think we said after he

ceased being an employee of Catalyst after the 30

- days, so not after leaving, but after . -- it's a-

:;termiHOlogy issue. Leaving in térms of physically

leaving but after being --

Catalyst.terminated June 20th. So 1f you're
talking about after June 20th,_then yes, I think -
that's accurate. | |

BY MR. BORG-OLIVIER:

.Q. Haﬁe you seen any dOCuments'that
sﬁggeSt Mr. Creighton passing to Mr. Moyse
information pertaining to Wind in the.period aftef
he handed in his resignation but before his
employment terminated?

MR. WINTON: i don‘t.thihk we héve any
ddcuménts;

5~BY.MR._BORG—OLIVIER: 

Q. Do you have any information about
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U/T MR. WINTON: I believe we have some

information but we have to clarify what that is

from Mr. Creighton in order to give you a clear
answer, so 1f you want that, we'll give that to you
by way of undertaking. |

BY MR. BORG-OLIVIER:

Q- So I'd like to khow what =

'information you have now, okay, by way of
fundertaking before you have further disCussibnS'. 
with Mr. Creighton. . In other words, what the
éinfOrmation is that ybu have in-your'pOSsession now
;from Mr. Creighton pertaining to any discussions he

had with Mr. Moyse about Wind information.

MR. WINTON: Right. Our understanding,

so this is -- and it's subject to correction

because it's not something that we have from

directly asking Mr. Creighton questions about this

so 1t's just from an understanding of when talking
about the documents and what was passing back and
forth and that's why I'm saying 1t's subject to
c¢larification from Mr. Creighton whén we

specifically ask him about it, but our

understanding is thereé were discussions when they
met on social occasions during that garden leave

period, there were discussions regarding what

neesonsreporting. com 2016-05-11




WFC0111936/229

Gabriel De Alba 228
1 Mr. Creighton was working on from which Mr. Moyse
z could glean or make conclusions about the work
3 ; being taken -= the work being undertaken on the;' 
4 ; Wind transaction by Mr. Creighton.
5 - ) BY MR. BORG-OLTVIER: .
6 823 - E: ..,”  """"" Q. - Okay. So you'll pfdvide:ﬁS':
7 ,Hfﬁrtherfélarity on that point?
8 ut  MR. WINTON: We will.
9 f - :BY.MR. BORG-OLIVIER: |
10 824 o - 5  ;Q. And I take it beybhd Mr.’Créighton'
11 ;ndt dénfeésing to'any disclosure of cornfidential
12 information, was he asked specifically whether he
13 ' disclosed any confidential information to
14 ‘Mr. Moyse?
15 : _ MR?QWINTON: I'm not sure we have asked
16 him'tﬁat.. We were -- given the nature of the
17 ; Edocuments that Mr. Moyse recently produced, it's a
18 very delicate situation, so we have been -- we have
19 been managing that in a way that's protective of
20 Mr. Creighton's own circumstances, and I don't want
z1 to reveal any privilége as to what our instructions
22 are,; but we haven't asked him that question.
Z23 . | BY MR. __.BORG— OLIVIER:
24 825 .  Q. Okay. By way of-undertaking-l.”
25 .would'like to know the following: Whether
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1 Mr. Creighton says he had any discussions about
z Wind with Mr. Moyse following the termination of
3 Mr. Moyse's employment and, 1f so, to give us the
4 details of those discussions? |
5 MR. WINTON: Other than'ﬁhat's
6 diséloséd ih-the documents?
7 " MR. BORG-OLIVIER: Yes.
g u/T . MR. WINTON: Okay.
9 | BY MR. BORG-OLIVIER:
10 826 Q. _And whether Mr. Creighton'evér  
11 'paSSed any confidential informatién pertaining to
1z ' Wind to Mr. Moyse following either Mr. Moyse's
13 ‘resignation or Mr. -- well, just following
14 ‘Mr. Moyse's resignation and, if so, the detaiiS' 
15 pertaining to that? |
16 MR. WINTON: What date do ybu méAﬁmby
17 EfolloWiﬁémhis resignatioﬁ? |
18 MR. BORG-OLIVIER: -May 24th.
19 u/T _”  MR. WINTON: Okay. Yes.
20 MR. BORG-OLIVIER: Mr. Winton, do ydu' 
z1 have'é-Copy Of your amended amended amended
22 Statement of Claim?
23 MR. WINTON: We do.
ca| _; MR.JBORG—OLIViER: Wéﬁid yéu~§ﬁ11 it
25 up, please.
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1 BY MR. BORG-OLIVIER:
2 827 Q. I'd ask you to turn up pages 19
3 and 20, so that's paragraphs 34.20 to 34.23. - .
1 MR. WINTON: Yes.
5 _.BY MR. BORG—éLIVIER: |
6 828  _Q. - Am I reading this céfréétly to-See
7  those parégraphs as the meat of the spoliation .
8 claim against Mr. Moyse? .
9 MR. WINTON: Théf are the —- it's the
10 concise statements of material facts concerning the
11 spoliation claim. I think we have a pretty big
1z record that puts more meat on these bones from the
13 motion last year.
14 MR. BORG_OLIVIER: Fair enotugh. T
15 wasn't Suggésting you should have pleaded all.the
16 e¢vidence, but that's the portion of the Statemert
17 of Claim, anyway, which grounds the spoliation
18 claim? | |
19 MR. WINTON: Wéll,mi fhink it's
20 éﬁérythiﬁg from-34.17 through to 34.33,[becau$e’I
21 think it starts with the idea that there was an
22 order in which Mr. Moyse agreed to preserve
Z23 evidence, and while:I get whether or not he acted
24 in breach of that order is no longer going to be a
25

matter for trial, the fact that he had agreed and

neesonsreporting. com 2016-05-11




WFC0111936/232

Gabriel De Alba 231
1 that steps were taken as part of that pursuant to
Z that order I think is still relevant to the claim
3 ; bf spoliation.. So I don't want to limit it to
4 © 34.20, I think it goes back to 34.17.
5 - . BY MR. BORG-OLIVIER: |
s| 820 Q. That's fine. Let's look at 31.22,
7 E-bléése; éﬁd,”Mr.*de Alba, if you could read that
8 : ~paragraph, please.
9 e A. 34.227
10 830 é' _ .... Q.  Yes, please.
11 R A {Witness reads.dodumént):.'Yés,*I
12 read it.
3| g3l Q. It sa?émMOYSe'iﬂteﬁtionaily
14 ,_deStroYéd evidehdé relevant to the wrongdoing of o
15 himself and West Face. What evidence do you say he
16 destroyed?
17 : : _Af I am aware thét he took'loaas aﬁd
18 loads of iﬁformation.and that when requested to-
19 provide details of it, as well as access to his
20 personal computer devices, there was a delay and
21 then some devices came out, what T understand Weré.
22 wiped out clean using a sophisticated software.
Z23 832 f Q. - You say that you are daware he took .
24 .ioadé and loads of information. What information
25 are you talking about and how are you aware of
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1 that?
2 A. So I am aware of the materials
3 thafmhe.fdfﬁarded to the West Face team. |
4] 833 ) 0. Okay, but that has nothing to do
5 F”Wit£ Wind;  We are agreed on that, right?
© ?. ... | A. . The email that was -- that
7 é . iﬁdludea éertain’files from Catalyst, those files
8 . were not related to Wind but they were indeed used
9 E f by Mr. Moyse as a way to engrace himself with West
10 f é Face individuals.
11 834 ; B Q. SUré; Let's focUs, thdugh; on' 
12 ‘what we*ré”falkiﬁg about here. . So yoﬁ say I dam
13  _u'aware-that he took loads and loads of information.
14 ; I take it you mean when he terminated his
15 f é employment with Catalyst he took loads and loads of
16 é  information With him. Am T fairly understanding
17 _ you?
18 é -  MR;-WINTdN: I think we-aiready have
19 | é fhé evidéncé'from Mr. Musters as to what transpired
20 5 f as far as the -- and the evidence we rely upon and
21 f - will rely upon at trial concerning what we rely on
2z é . for the assertion that Mr. Moyse took confidential
23 f information before he l&ft.
24 o BY MR. BORG-OLIVIER:
o5 | 835 0.  But I want an understanding from
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1 Mr. de Alba of what he's telling me. He told me
z he's ‘aware that Mr. Moyse toock loads and loads of
3 ; information with him and I want to know what
4 ; information he's referring to and what he baseé
= f that on.
6 f é R N ”So'ﬁfmunderéfahding is that he
7 é forﬁérd tb hiS personal emails, and I think he
8 - might have used multiple personal email accounts,
9 ; information from Catalyst servers related to our
10 ; deals. We also believe that he used a DropBox type
11 f 6f systéﬁ'to-download materials as well as again
1z f downloading.materials to his personal computer
13 f devices which were later wiped out.
14 836 | é Q. Is it your evidence fhatHMr..Moy$e 
15 _;.in:the pourSe of his employment forwarding
16 - documents to himself via email was improper? Is
17 : _that your evidence?
18 - A. It is only in 'éxt{:aordinary
19 Cirépmstancés where an email should go outsidepp
20 the Catalyst servers. So I think that's
z1 inappropriate.
22| 837 0.  And is it your evidence that you
23 .aﬁd the other parthners at Catalyst were unaware
24 While Mr. Moyse was working there that he would
25 .-OCCaSionally forWard documents to himself by his
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1 email?
2 _ A. I was unaware.
5| 838 | Q.  You are aware that there was a box
4 _-écdount éreated td-which'people Upldaded documents
> “ at Catalyst?
6 ) - A,.  Who do you refer to as peobie,
7 ”SOrry?
8 839 I O 'Anybody wofking bn'transactioﬁs;
9 - Were you aWére of the existence of the box account?
10 o B  ._A. - In certain deals box accounts
11 f might be uSéd but.they should not be used by .
12 g ‘individuals to download information related to the
13 ; gdeals. I am not aware of it.
14 840 é . . Q. So when you téik”about Mr: Moyse
15 _, taking loads and loads of information, you're
16 ;  talking about emails that he would have sent tb
17 _  "himself in the course of participation on deals?
18 ; ; _ A. In the course of his preparation
19 | f ﬁé.join West Face.
20 841 ; B 5 Q. So you;re'néf talking about the
21  . éméilS fhéfmhe'WOuldzhave'seht to himself in the
22 .Year or two preceding, you're talking about from,
Z23 - let's say, May and June of 20147
24 B o A. IT'm not aware of fhe personal
25 béhaviour and his use of that information. What:
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1 I'm now aware 1s that, and again it was a shocking
z surprise, that Mr. Moysé would consider appropriate
3 ; to disclosé work product from Catalyst to our
4  closest competitor.
5 842 _ 0. That's not-what.%é're téiking'  _____
6 about. And I take it, Mr. dé Alba, you and
7 Catalyst became aware of Mf. Moyse forwarding fheSe
8 - emails to himself in part because he produced an
9 E-Affidavit of Documents featuring hundreds of

10 ;-Catalyst documents on his home computer; is thét

11 f right?

12 f " MR. WINTON: T don't think that's a

13 ' fair question. |

L4 | . MR. BORG-OLTVIER: Why?

15 é :“ 5 ._ MR.:WINTON: Because that‘s‘hét what 

16 é the record shows.

17 SRR . MR. BORG-OLIVIER: Then he can correct
18 ;:mef JHe.séid he became aware that Mr. Moyse had

19 fgloads and loads of information. So tell me how he
20 ffbecame‘aware; |

21 EE | MR:;WINTON: T'11 let him answer the

22 ;fquestion you're asking about how he became aware,

Z23 ;ébut, as you are aware, 1t's more than just Mr. de

24 EEAlba who has been involved in that aspect of this

25 f case for almost two years noéw, and so to the extent
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1 you're asking Mr. de Alba's personal knowledge,
2 that's fine.
3 | '_ MR. BORG-OLIVIER: Tt's the-party'é
4 ; knowledge. .I'm happy to have you answer the
5 f question. _
6 | MR. WINTON: Well;'it was discovered -
7 é before Mf.-Moyse-disclosed the fact that he used
8 ~ personal eméils, that he had used peisonal emails -
9 é and I believe that was revealed in an affidavit
10 ; from Mr. Riley in July of 2014 before Mr. Moyse
11 - admitted to that behaviour.
12 E _ B We also know that in adéifidﬁ tb either ~
13 é reviewing files through DropBox or moving files to
14 f énd from DropBox, Mr. Moyse admitted to reviewing
15 é files that had nothing to do with any mandate he
16  was working on in the April 2014 time period,
17 - around the same time he was interviewing, and he
18 f éaid he was doing so out of curiosity.
19 é ; . MR. BORG-OLIVIER: I don't ﬁean té
20 f interrupf'you but because we're time limited, I
21 é want to focus this a bit. I want the particulars
22 E of the spoliation claim. So anything pertaining to“
23  things that had nothing to do with Wind I don't
24  think are relevant to the claim. If you tell me
25 é that théy are, you can explain to me how they are;'.
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1 but I am focusing on documentation with respect to
Z the Wind transaction.

3 Is it a fair reading of.your claim that

4 any SuggestiOn of spoliation pertains to

> f documentation relating to the Wind transaction?

5 f : MR. WINTON: I think it goes beyond

7 é thét, but if'that's whatZYOu want to ask about,

8 - we're happy to give you that.

g ﬁ _ MR. .BORG-OLIVIER: II' wa"ﬁt' to ﬁnderétaﬁd
10 E théxparticulars‘df your claim.  If it goes beyond
11 f Wind, then tell me and tell me how._

12 o MR. WINTON: ‘Mr. Moyse, beyond just

13 é Wind; WHiéh.waS'the immediate transaction which had
14 ; the immediate effect of what we say was the misuse
15 ; bf confidential information, Mr. Moyse essentially
16 ; hoovered up information from Catalyst once he had
17 - made a conscious decision to leave imminently,

18 f whether to West Face or elsewhere, and so having

19 f basically tried to absorb, take, review as much

20 f confidential information before he left as

21 é possible, that is the evidence of his wrongdoiﬁﬁ.
22 BY MR. BORG—OLIVIER:'.

23| 843 .- é | " 0. Okay. 1In 34.22,-ﬁhén you say he
24 : deét£0yed evidence with the knowledge that doing Sd
25 would harm Catalyst's ability to prove its claims -
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1 in this action, should I be reading "prove its
z ¢laims in this action™ to involve something more
3 ; than the Wind transaction and its inability to .
4 ; consummaté the Wind transaction?
2 MR. WINTON: No, but I think that to
6 f the-extent that'there is a lack of documentary -
7 f évidence for some of the key allegations in this
8 : éction, and we're asking the court to draw
9 ~ inferences based on conduct, he has'also.destroyed..
10 ; evidence of that conduct upon which those
11  inferences can be drawn. -
12 f BY MR. BORG-OLTVIER: |
13 844 ﬁ f '. Q. I guess this is for Mr. de Alba,
14 R buﬁ again, Mr. Wihton, I'm content with having you'” 
15 f : énswer this.
16 ; :" = Cén-Ybu point me to documents that
17 o Mr}iﬁéyse had access to prior to his departure frdm
18 é é Catalyst which you say would have been useful to
19 . West Face in poaching the idea of the transaction -
20 f f from Catalyst? Are there specific documents that
z1 f f he had access to that you say...
2z é é L Look, here's the point. If éii that .
23 - you're-doing'is pointing to the scrubber situation -
24 ; ; and asking that the court draw inferences, that's
25 ; E fine, but if you intend to take the court to
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1 particular documents that you say Mr. Moyse had
z access to that you want the court to infer he
3 passed along and then destroyed, then I would like~ ”
4 those documents brought to our attention.
5 MR. WINTON: That he actually_péséed
6 éloﬁé documents3§ersus passing along information in
7 the documents?
8 MR. BORG-OLIVIER: Yes. Because the |
9 Spoiiation claim> spoliation hés to pertain to the:
10 destruction of docﬁments, right? If there is an
11 6ral passage of information, that's one thing,_buf
1z fhat's not spoliation. I'm trying to nail down the
13 spoliation claim.
14 MR. WINTON: -”Eu‘t' it x}muld be .spoliati'oh'
15 if he —;mfdi instance, we think that the
16 destruction of his web history was spoliatiOn: ...... We
17 fhink that the destruction of any emails would
18 é0nsist of spoliation.
19 MR. BORG—OLIVIE‘R: _.An-d' is thaﬁ b-e-ca{u"s'é
20 fhé thééry is that he passed along the -information
21 to West Face via email?
22 MR. WINTON: Yes.
23 BY MR. BORG-OLTVIER: o e
24 845 Q. Okay. I take it.ydﬁ.have no
25 .PartiCular docuﬁeﬁts that you can point to One'ﬁa?
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1 or the other and you'll be relying on the fact that
z you say he ran the security program; is that fair?

3 ; R MR. WINTON: Right, that's the nature
4  of é.spéliationzclaim, heé's destroyed the evidence.
5 - | BY MR. BORG-OLIVIER: |
6 846 - é f o Q. . I take it there are hb-emails thaf
7 . YOﬁ Can point to that show confidential information
8 ;: "being-imparted'to West Face? .
9 o __ MR. WINTON: Other than the -- I mean,
Y f f that's a've£y broad -- are you talking --=
11 é ; . MR. BORG-OLIVIER: With respect to
12  Wind. |
13 f é _ - .MRLjWiNTdNE With réspe¢£ £¢ Wind,
14  that's right. :
15 é e B BY MR. BORG-OLIVIER:
16| 847 R é '_ 5*'-' ©. And, Mr. de Alba;-ﬁhis Wwill strike
17 _VIYOu as-ObVious'but I'm going to ask.you the
18 -'questioh.anyway. I take it Mr. Moyse has'nevér ........
19 : told you or anyone else at Catalyst that he gave
20 ; confidential Catalyst information about Wind to
21 E'West Face, correct?
22 - B ‘A. I have not”5een Mrf_Moysé.since he
- ; léft; ......
z4 | 848 - Q. And you are not awaré.éf him
25 _  féiling anyone-eise at Catalyst that he had passed .
wwiéiiggiizngi}éwﬁéizg neesonsreporting.com 2016-05-11




WFC0111936/242

Gabriel De Alba 241
1 along confidential Wind information to West Face?
z _ B A. I have not asked. |
3 849   :' """" Q. Has anybody at West Faée ——.so did
4 5 ybu mean yoﬁ-havé'not dasked Mr. Moyse or you
5 _ haven't asked any of your colleagues or you haVen’t
6 ; asked Mr. Moyse?
7 o A. Neither.
8 850 . ._  ' Q._' So can we'gét-an-undeftaking}
9 ”pléése,_to_ask others at Catalyst 1if anybody has
10 | any information from Mr. Moyse that he passed along
11 ‘Confidential information about Wind to West Face?
12 .}U/T MR. WINTON: Yes. |
13  MR. BORG-OLIVIER: 'Thank you.
14 f: S :MBY MR, BORG-OLIVIER:
15 851 f' ' 0. And to broaden that;.héS anybody  
16 . ffom-WeS£ Face ever told you, Mr. de Alba, or
17 . anybody else at Catalyst thatIMr. Moyse gave
18 ' confidential information pertaining to Wind to'WéSt” 
19 f :Face?
20 é o B _A51  i”have n§t'spdken with them about
21 é éthis. |
22 852: ;' ' ._Q- Soican.we'get thé sSame bréader
23 .  ﬁndertakihg with respect.to information passed
24 ..falong -= |
25 | | MR. WINTON: T think for that one it's
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1 fair to say the answer is no, and we'll correct the
z record if we feel the need to, but we're not going
3 - to give an undertaking given the nature of the
4 ; question.

5 f . o MR:fBORG~OLIViﬁ§: That's fine.

6 ;  ,” MR.'WINTON: It would be ‘a much easier
7 é case 1if We'ﬁad it. .

8 : ;. ) MR. BORG-OLIVIER: Yes, I know. You

9 é brobébly would have disclosed if by now. Can we go
10 . off for two minutes? |

11 | | -~ OFF THE RECORD DISCUSSTON —-

12 f .y' - FURTHER EXAMINATION BY MR. MILNE—SMIfH:
13 853 | : ' .Q- So, Mr. de Alba, I just have two
14 'poihts:arising oﬁt of Mr..Borg—OliVier's

15 5 _*éxamination. The first i1s on the issue of

16 f mco—investment; Do you recall when you were

17 -~ discussing the co-investment plan at Catalyst?

18 ; A.  Correct.

19| 854 S Q. - So you reféﬁredmin'thé-course of
20 _ .yOur-answer_on that subject to a "joint and unified
21 decision to invest." Do you recall giving that

22 - evidence? |

23 B A, Correct. -

24 855 _._”_ Q. - I'd just like fo understand better
25 _  hoW investment approvals occur at Catalyst. Is
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i




WFC0111936/244

Gabriel De Alba 243
1 there a vote?
2 A.  There i1s an open discussion.
3 856 B Q. Yes.
4 P AL Amongst all investment
5 ;proféséioﬁalsg_'Certainly the partners have the
6 f biggest weight but we still disclose our-thinking 
7 é Eto other members of the management team, and there
8 - have been some deals in which you might have an
9 é fanalyst saying I don't see it that way and that
10 E écould result in the investment partners
11 f éreconsidering-the situation and potentially nbt
1z f éproceeding with the investment.
13 857 E 0. Did the-partneré —— the paffnefs
14 B you reféfféd to would be you, Mr. Glassman and
15 ;. Mr. Riley, correct?
16 o A. Correct.
17 858 "_ *'_ - Q. I take it that an investment was
18 __ :never ~= aﬁ invéstment that 'you three wanted to
19 = pursue was never passed on because Mr. Moyse said T
20 f f'think.it's a bad idea? You can't give me an
21 ~ example of that occurring?
22 é é . A.  Not from Mr. Moyse but ffoﬁ Otﬁer
23 é é analysts. | | |
24 859 | Q.  How abbUt Mr. Creightoﬁ?.
25 E ' _  """"  A. . Not from Mra-Cfeighton.
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1 860 Q. And so obviously they could offer
2 input but they ¢learly couldn't veto a deal?

3 é o - A. o As noted, there was a deal in

4 ; 'jwhiéh.Mr} Aﬁdrew Yeh had some further questions and
> f :that resulted in the partners reconsidering and

6 f then we did not proceed.

7 86i _ Q. But you uﬁdéﬁstand thémdifferéncé
8 1betwéen inpﬁt and a veto? You understand that

9 distinction I am drawing?

10 A.  Correct.

11| 862 é'.f Q. Yes. So the investment.ahalysts'
12 had.input, they didn't have a veto?

13 A. Have important input. =~
14 863:. E | Q. - But they didn't have a veto?

15 . f - A. . Not formally but their comments

16  5 will be.highly considéred to the point it could

17 ; _ result in the partners changing their opinions.

18 ged . o | Q. The partners of course would haﬁé
19 a Veto§ You.already told me Mr. Glassman had a

20 | veto. I'éssume that you and Mr. Riley would also
21 have a veto?

22 ' | A_” What we look for is dééls'in which -
23 the full firm agrees. |

24 865 o Q. - Right.  Ybu-aléo;_the se¢ond .....
25 _g poiﬁt;3you gave some evidence-about'what:you
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1 considered to be improper about Mr. Moyse
z forwarding work emails to his privatée email. You
3 ; expressed concern about that? .
4 ; A. correct.
5 866 | . Q.  You'd agree with me_ofVCoufse thaf””
6 . you forwarded véinus emalils to your AOL account
7 f about Wind and'presumably other Catalyst files?
8 ; g A.  What I noted was that only under
9 é f uniquefCircumstahces that could happen and that isz
10 ; é circumsfances where for example the company server
11 é - might be down.
12| se7 Q._"Right.  """"
13 . ' :  m' .-”'A. 'fBut not —-- not as a,cémmbn- g
14 . practice.
15 868 _Q;""So'wheré the Catéiyst-sétﬁér was
16 doﬁn or where thefe was a problem with accessing
17 . the system, it might be appropriate for a Catalyst'f
18 }professional to use their personal email account?
19 . A.  Yeah. Could be.
20 869 o Q. ~ So just to give an example;-oh ——
21 if you look at CCG2TL96.
22 ' . MR. VERMEERSCHf.,We haﬁe it}.
23 ' ' _'. ~ BY MR. MILNE-SMITH:
24 | 870 - 5: ” 0. So this is an email that you.Seﬁt.” 
25 frdm-YOUr CatalYSt account to Mr. Babcock at Morgan
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1 Stanley copied to yourself at your AOL account. So
z the Catalyst server was up and you copied yourself
3 ét AOL?

4 D A.. I would need to - give me one

= éecohd — can I écroll down and see the email.
6 MR. WINTON: Thé original email is

7 actuaiiy Sént from Mr. Babcock to both accounts.” 
8 BY MR. MILNE-SMITH:

o| 871 .Q. Yes. ._f
| A. What habﬁéhéa in this case ‘is that
11 my perSonal.email'Uploaded into Mr. Babc¢ock's

1z ~ account and he just continued sending it without
13 .iealizing that it was going to my personal-account;
14 872 - 0. - Well, I do know what you're

15 faikingnébout;.f have seen reference to that, but
16 the reason I think this is a little bit differeént
17 :-_is because he.doesn;t -— he sends it to both of

18 éyOur-addresses,_so that explanhation would make

19 ;Sense if the AOL was substituted for the Catalyst
20 ;Capital-account, but this one sends it to both.

21 A. On the email that I'm Seeing I

22 fdon‘t see ‘them both,'sorry.

23 873 | 0. If you look’at'Jﬁiy 31st at i1f52
24  a;m;; Ben Babcodk sends to de Alba comma Gabriel,
25 which I take it to be your Catalyst Capital
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1 account, semi-colon new address gdealba@aol.com.
z Do you see that?
3 ; o .A_ _Yes; T Seé'it.
4| 874 | ! e Q... So he sent it to bbfh.éfmfhose
5 _f'addreéses;  Auto complete can't fill in two
6 -* different addresses.
7 - A. No, but“as tﬁere haS been a
8 o problem”With'me'getting emaiis, I believe he sent 
9 it to both to¢ ensure receipt of the email by both
10 accounts. |
11 875 = _,5.Q; -~ Of éoUrSe{”_Myzonly poinf is thaﬁ.*
12 . in gifeﬁmstancesnwhere there is uncertainty about
13 ?; the servers, it's'perfedtly reasonable for you to
14 f use your personal account in order to make sure yoﬁ
15 é keep up to date with things?
16 f S __.'A. _Not to make sure that yoﬁ"keép up'
17 ; to'date with things; it is under unique
18 f CirCUmstances; it's not a practice.
19 87é j Q.  Where there is a problem ﬁith.thé.
20 E éérver? B
21 . | A. If there had beén & problem With
22 f :fhe-seiver;.yes;
23 MR. MILNE-SMITH: Those aré my
24 é foliow;up éﬁestibns, thank you. |
25 _ | MR. BORG-OLIVIER: So -Sﬁbje'ct 't'O '
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1 anything that arises out of the answers to
z undertakings and refusals, I don't have any more
3 . questions.

4 S MR. WINTON: Thank you.. .

10
11
12
13
14
15
16
17
18
15
20
21
22

23
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1 REPORTER'S CERTIFICATE
2
3 I,_KIMBERLEY-A. NEESON, RPR; """ CRR,
4 ; CSR, CCP, CBC, Certified Shorthand Reporter, .
> f Realtime Systems Administrator, certify;
6 f That the foregoing proceediﬁgS were
7 | takéﬁ”befofe'me-at the time and place therein set
s - forth, at which time the witness was put under ocath
9 é by me;

10 ; o ":f - That the testimony of the witnesé

11 f ahd'all:OBjéctidns made at the time of the

12 f examination were recorded stenographically by me

13 f and were thereafter transcribed;

14

15

16

17

15

19

20

21 é f éf :' _ NEESON COURT REPORTING INC.

22 f é éf ééf PER: KIMBERLEY NEESON, RPR, CRR, CSR;

23 f é éé féé CCP, CBC, RSA

24 | | CERTIFIED REAL*TIMEMREPORTER

25
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