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**The following |ist of undertakings, advisenents
and refusals is neant as a guide only for the

assi stance of counsel and no ot her purpose**

| NDEX OF UNDERTAKI NGS
The questions/requests undertaken are noted by UT
and appear on the follow ng page nunbers: 30, 41,

98 and 112.

| NDEX OF ADVI SEMENTS
The questions/requests taken under advi senent are
noted by U A and appear on the follow ng page
nunber: (None noted).

| NDEX OF REFUSALS
The questions/requests refused are noted by R F and
appear on the follow ng page nunbers: 20, 99, 100,
101, 110, 111 and 113.
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| NDEX OF EXHI BI TS
NUVBER/ DESCRI PTI ON

1: Email chain May 22, 2014 at 3:16 33

p.m fromM. Dea to M. Myse
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--- Upon comencing at 2:43 p.m

THOVAS DEA, Sworn

CROSS- EXAM NATI ON BY MR, W NTON

Q Good afternoon, M. Dea.

A Hi .

Q You' re being cross-exam ned on an
affidavit you swore July 7, 2014, you understand
t hat ?

A Yes.

Q And you recall swearing that
affidavit on that day?

A Yes, | do.

Q And you understood at the tinme you
were swearing the affidavit that the contents of
the affidavit is inportant they be true and
accurate?

A | did.

Q And you reviewed it before you
swore it to ensure that they were?

A Yes, | did.

Q Now, we're also going to be
referring to, just to nake sure you have copies
avai |l able, M. Myse's record. There's a docunent
brief we received earlier this week from Wst Face.

And, counsel, | think rather than making the whole

©
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brief an exhibit we may stanp individual emils and
that way we may not include the attachnents to
those emails as long as we say into the record what
I s attached?

MR- M TCHELL: That nakes sense.

MR. WNTON: Thank you.

BY MR W NTON

Q Now, counsel, prior to today's
exam nati on we sent over a notice of exam nation
for M. Dea where we set out certain docunents that
we had asked be produced or brought with M. Dea to
this exam nation?

MR. M TCHELL: Yes.

MR WNTON:. And |'mreferring -- |
have copies of the anended notice of exam nation.

MR. M TCHELL: Yes.

MR WNTON: Wich sets out today's
date. And | just want to go through this with you
because | understand that the docunent brief is
responsive to some but not all of the docunents
that are listed in this anended notice of
exam nat i on.

MR. M TCHELL: That's correct.

MR WNTON:. Okay. And so starting

wth No. 2, copies of all correspondence between

G
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West Face and M. Myse between Septenber 25, 2012
and June 22, 2014.

Was that correspondence produced?

MR. M TCHELL: The majority of them
were. There were | believe two or three, and |

can't confirmthe exact nunber, between M. Myse

and West Face that were om tted. | amin the m dst
of collecting those. | had -- and will provide
t hem

The emails pertain to the exchange of
t he enpl oynent agreenent.

MR WNTON: Ckay. So we'll get to
that. | think that's around the May 22nd tine
peri od.

MR. M TCHELL: | believe so.

MR WNTON: And then after you
produced those, will we have the full set of all
correspondence between Wst Face and M. Myse for
that tinme period, that is in Wst Face's possession
power and control ?

MR. M TCHELL: Everything that is
rel evant, vyes.

MR, WNTON: |Is there sonething that

you'll say is irrelevant to any matter at issue
her e?
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MR M TCHELL: Well, as I've indicated
I'"min the process of getting the few that are
left. So unless |I find one that is not rel evant
then everything will be produced. It may be that |
get one that is not relevant, and if so | wll mark
it -- I wll identify it for you.

MR WNTON: Thank you.

BY MR W NTON

Q Now, turning over to item No. 3,
copi es of all correspondence exchanged by the
enpl oyees or partners of West Face relating to the
enpl oynment or possi bl e enpl oynent of M. Myse by
West Face, | believe we have sone correspondence
exchanged within Wst Face but not all of it; is
that correct?

MR- M TCHELL: That is correct.

MR WNTON:  And on what basis was sone
of the correspondence not produced?

MR MTCHELL: | identified in ny
| etter back to you that there are sone
solicitor-client privileged correspondence in
relation to M. Myse's enploynent that has not
been produced.

MR WNTON:. And that is correspondence
I nvol ving M. Singh?

G
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MR. M TCHELL: Both involving M. Singh
and i nvol vi ng external counsel.

MR WNTON: Ckay. And then noving on
to paragraph 4(a). So a subset of three was
correspondence relating to the concl usion by Wst
Face that the non-conpetition and non-solicitation
covenants in M. Myse's enpl oynent agreenent were
unenforceable. And | believe none of that has been
pr oduced?

MR. M TCHELL: That's correct. The
only correspondence consists of emails between M.
Si ngh and/ or external counsel that are privil eged.

MR. WNTON: And as for 4(b), any
correspondence relating to the establishnent of the
confidentiality wall, do we have that?

MR. M TCHELL: | believe that has been
produced, yes.

MR. WNTON: And that's the full set of
all the correspondence within Wst Face?

MR. M TCHELL: As far as | am aware,
yes.

MR WNTON: And | think you' ve already
responded to the itemin nunber 5 about
correspondence with internal or external counsel.

MR MTCHELL: Yes, that's right.
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MR WNTON. Ckay. Thank you.
BY MR, W NTON:

9 Q To prepare for today's
cross-exam nation, M. Dea, you reviewed your
affidavit?

A M hmm

MR. M TCHELL: You have to answer yes
or no.

THE DEPONENT: Yes.

BY MR W NTON:

10 Q Did you also review any of the
other materials in this, that's been produced in
this notion?

A Yes.
11 Q You exam ned M. Singh's
affidavit?
A M hnm  Yes.
12 Q And M. Myse's affidavit?
A Yes.
MR- M TCHELL: Just to be clear, there
are two affidavits of M. Moyse.
BY MR W NTON:

13 Q VWl |, the long one that was sworn

July 7th?
A Yes.
(@ NeesoniAssaciates (416 4157755 (558 5256658
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14 Q Did you also | ook at his shorter
one fromJuly 16th? Are you famliar with that
one?

MR MTCHELL: Take a mnute to | ook at
it if you need to.

(Wtness reads docunent)

BY MR. W NTON.

15 Q | just want to know if that |ooks
famliar at all to you?

A |'mreading this for the first
time.

16 Q That's all | need to know. You
don't need to read any further. | don't think I
have any questions about that for you.

And as far as this big docunent brief
that was given to us this week, have you revi ewed
any of the emails contained in there?

A Yes.

17 Q In order to prepare for today's
exam nation did you neet wth anyone other than
your external counsel? So did you neet with M,
Moyse?

A What do you nean by prepare?

18 Q So in anticipation of today's
cross-exam nation did you neet with or have a

(@ NeesoniAssaciates (416 4157755 (558 5256658
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t el ephone call, any comuni cati ons with Brandon
Moyse?
A Specifically about today?

19 Q Yes.

A O her than -- so the question is
what ?

20 Q The question is whether in
anticipation or in preparation for today's
cross-exam nati on you had any conmunications with
M. Myse?

A Wth M. Myse, no.
21 Q Have you spoken wi th him since
July 16t h?
A July 16t h, no.
22 Q What about M. Bol and?
A M. Bol and?

23 Q In preparation for today's
cross-exam nation did you neet wth or speak to,
comuni cate with M. Bol and?

A At what tine? Like, starting from
what tine?
MR MTCHELL: In preparation for this
event ?
THE DEPONENT: This specific event?
BY MR W NTON:
(@ NeesoniAssaciates (416 4157755 (558 5256658
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24 Q For this specific event.

A No.

25 Q M. Singh?

A No.

26 Q You're a partner at West Face?

A Yes.

27 Q Is that a title, or legally
speaking are you a partner of some entity that's
ot her than the West Face Capital Inc.?

A It is primarily a title.

28 Q Ckay. You're an enpl oyee of the
corporation?

A | have to go back and | ook at our
| egal structure.

29 Q Al so part owner?

MR MTCHELL: Do you hold any shares?

THE DEPONENT: 1'd like to talk --

MR MTCHELL: Cenerally. | nean,
we're not going to get into -- | assune you're not
getting into specifics?

MR WNTON: | don't want to know about
t he dol | ar val ue.

THE DEPONENT: It's a conplicated
structure.

BY MR W NTON:

(@ NeesoniAssaciates (416 4157755 (558 5256658
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30

Q Ckay. Indirectly perhaps you are
a part owner of the corporation?

A Wi ch corporation?

31 Q West Face Capital Inc., the
def endant ?

A No.

32 Q Ckay. Senior enpl oyee?

A | am not an enpl oyee of West Face
Capital Inc.

33 Q Ckay.

A That |'m aware of.

34 Q Just turn to your affidavit.
Paragraph 1, you state you are a partner of the
def endant, West Face Capital Inc., what did you
mean by that?

A Can | talk to you for a second?

MR. M TCHELL: No. You have to do the
best you can to answer the questions.

THE DEPONENT: |'ma partner of a
subsidiary of Wst Face Capital Inc. And neaning |
have an ownership position in a subsidiary of West
Face Capital Inc.

MR MTCHELL: | think, if I can, and
tell me if this is incorrect, M. Dea is certainly
a senior representative of West Face. |Is that

(@ NeesoniAssaciates (416 4157755 (558 5256658
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accurate?

THE DEPONENT: Mm hnmm

MR MTCHELL: |'mjust trying to nove
things along a little bit.

MR WNTON:  Ckay.

BY MR W NTON:

35 Q When you were swearing this
affidavit you were doing so on behalf of West Face
In response to the notion brought by Catal yst,
correct?

A Correct.
36 Q So your evidence binds Wst Face?
A Yes.

37 Q And your evidence today binds West
Face?

A Yes.

38 Q Paragraph 3 of your affidavit on
page 2. You state that West Face enpl oyes
approximately 43 staff in Toronto. And that seens
to be in total, correct? GCeneral office, your
adm n, your back office type staff, right?

A Correct.

39 Q As far as the portfolio managenent
t eam goes, how many enpl oyees do you have on that
part of the business?

(@ NeesoniAssaciates (416 4157755 (558 5256658
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A | don't know precisely. | think
it's about 13.

40 Q So that's a fairly small group
correct?
A | don't know. That requires sone
judgnment or sone relative assessnent.
41 Q I n your judgnent?
A Conpared to what ?
42 Q Conpared to ot her investnent
firms?
A | couldn't conment on that.
43 Q How many associates are in the
portfolio managenent teanf
A We have four partners. And then
we have -- the balance would be what's generally
referred to as anal ysts. Sone have different
titles. They're generally analysts that support
the partners. | know sonme have a title of
Vi ce- presi dent.
44 Q Right. So you have your four
partners, | guess you have nine anal ysts anong your
13; is that right?
A It would be about that.
45 Q Ckay. And analyst is for you a
description of a job function rather than a job
(@ NeesoniAssaciates (416 4157755 (558 5256658
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title, correct?

A Yes.

46 Q So anal yst could include people
wWwth the title vice-president?

A You' d have to be nore specific
about what you nean by that.

47 Q Vell, you told nme sonme people
have -- you told nme you have anal ysts and sone
peopl e have the title of vice-president. So |'m
just trying to understand your evidence.

A So what's the question?

48 Q You have four partners. You have
nine others. How nmany vice-presidents do you have?

A ['mnot sure. | think it's at
| east two.

49 Q How many associ at es?

A | think the bal ance are associ ates
is their title. W don't really use titles for any
pur pose.

50 Q And | understand that of these
peopl e who performthis analyst job function none
of them have the job title of analyst; is that
correct?

A There isn't a singular job
function. There are sone people, sone non-partners

(@ NeesoniAssaciates (416 4157755 (558 5256658
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who have been with the firmfor a long tinme, have
consi der abl e experience, and sone who are
absolutely fresh to the conpany and have virtually

no experience |ike Brandon.

51 Q Prior to when you hired M. Myse
in May of this year, when was the nost recent
anal yst or associate hired by Wst Face?

A | think it was -- in the 2012
timeframe we had a fairly broad search for sone
analysts at that tinme, and | think that was --
coul d be m staken, but I think that was the | ast
time prior to hiring Brandon we hired any
associ ates or anal ysts.

52 Q West Face is registered with the
Ontario Securities Conm ssion?
A Whi ch West Face?
53 Q West Face Capital Inc.?

A Inc.? 1'mnot sure. | don't know
which entity is registered. | know we're
registered. | know sone entities are registered, |
don't know whi ch ones specifically.

54 Q Wth the Ontario Securities
Conmi ssi on?
A | believe so.
55 Q The funds are registered?
(@ NeesoniAssaciates (416 4157755 (558 5256658
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A | believe so.

56 Q Are you aware of any ot her
regul atory bodies in Ontario that m ght have
oversi ght of the funds?

MR M TCHELL: What's the rel evance of
this line of questioning?

MR WNTON:. Well, we're going to be
getting into sone matters dealing with treatnent of
confidential information, | think it mght matter
whet her they are registered and who has oversi ght
of them

MR M TCHELL: Because there's nothing
I n any pleadings at all around regulatory matters,
nor does it appear in any affidavits. |'mjust
wondering howit's going to relate to any of this?

MR WNTON:. He can answer the question
or not.

MR, M TCHELL: kay.

THE DEPONENT: |'m aware of us being
regi stered with whatever regulatory bodies we're
supposed to be registered wth.

BY MR W NTON:

57 Q But you're not actually in a
position to nane themtoday?

A Not exhaustively.

(@ NeesoniAssaciates (416 4157755 (558 5256658
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58 Q Wiy don't you tell ne the ones you
know?

R F MR MTCHELL: |[|'ve going to cut it off
t here.

MR WNTON:  Okay.

BY MR W NTON:

59 Q Turn to paragraph 5 of your
affidavit.

A Page 2?

60 Q Page 2, paragraph 5. West Face
focuses on event-driven investnent strategies,
that's your evidence, correct?

A Correct.

61 Q And events include proxy battles?
I's that one --

A | don't see that referenced here.

62 Q I'"mnot asking if it's in your
affidavit. |'masking you, events can include
proxy battles?

A Event in the investing world has a
very, very, very, very broad nmeaning. It could
mean all sorts of things. It could nean -- it
coul d nmean an MBA event, nergers and acqui sition
event. It could nean a favourable ending of a
price war. It could nean a resolution of

(@ NeesoniAssaciates (416 4157755 (558 5256658
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litigation. 1t's very broad.

63 Q It can include proxy battles?

A | guess it could include proxy
battl es.

64 Q Events can include takeover
attenpts?

A Do you nean as a principle?

65 Q Just a conpany is in play,
sonmeone's trying to take it over, that's an event,
correct?

A It is. What | was getting at was
were you making a distinction between acting as a
principal in a proxy event, or participating in a
conpany, a public issuer that is the object of a
proxy contest?

66 Q ' mtal ki ng about an attenpt to
t ake over a conpany being an event that falls
wthin the description in your affidavit of
event-driven investnent strategy.

A Specifically seeking to take over
a conpany would be a very rare thing for us to do.

67 Q That's not what ny question was
t hough. A takeover attenpt doesn't have to be by
West Face. It would be an event.

A That woul d be an event, yes.
(@ NeesoniAssaciates (416 4157755 (558 5256658
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68

69

70

Q Changes at the board level of a
conpany woul d be an event?

A As you' ve asked that question
that's very broad. There are changes at a board
| evel all the tine.

Q So a board replaced, one slate
repl aced with another, would that be considered an
event when your whol e sale changes at the board
| evel ?

A Havi ng an investing party seek to
repl ace directors would be an event.

Q And in the conpanies you study at
West Face, anong ot her things you're | ooking for
situations where a conpany may be reorganizing its
capital structure?

A W woul d be | ooking for a very,

very wi de range of conpanies and situations. They
could be -- we could be | ooking at the conmon
equities of a conpany that's doing just fine.
There m ght be sone event on the horizon. W could
be | ooking at the bonds of a conpany. W could be
| ooking at private securities. W could be | ooking
at public securities, private. W could be | ooking
at 1ssuing new securities on a primary basis,

purchasing securities on a secondary basis.
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72

73

74

There's quite a large and broad range of the things
t hat we woul d do.

Q M. Dea, we're going to get
t hrough here a |lot faster if you listen to ny
question and focus on answering ny question, okay?
Anong the situations you look for is one where a
conpany's reorganizing its capital structure, yes
or no?

A Anmong the situations we | ook at,
yes.

Q You wi |l | ook for conpanies that
may have too nmuch debt? Over indebtedness?

A We don't per se go | ook for
conpani es that have too nmuch debt. Conpanies that
have too nuch debt would be anong the things we
| ook at.

Q You | ook at whet her a conpany
m ght be suffering fromliquidity problens?

A Again, we | ook at such a broad
range of things that anong the events we | ook at
conpanies with liquidity issues would fall within
t hat range.

Q Right. And if you turn to
paragraph 10 of your affidavit, a conpany that may

be poorly capitalized or underval ued that would be
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75

76

77

a conpany that woul d be considered a distressed
| nvest nent opportunity?

A A conpany facing a liquidity
event, or with too nuch debt, yes, that would
typically be a distressed situation.

Q Right. So distressed investing
falls within the mandate of what West Face | ooks
at?

A If you drew a ven diagram of al
the things we ook at you would have a little
circle in there for distressed investing. At the
nmonent there is very little distressed investing
going on. The high yield market is at all tinme | ow
yields. The default rate is below two percent.
There's very few distressed opportunities generally
speaking in North America which is our primary area
of looking for opportunities.

Q I[t's within the mandate though?

A Yes. As | said, we have a very,
very broad mandat e.

Q And i ncl udes special situations?

A Speci al situations again is a very
broad termthat has al nbst no neani ng because it's
so broad. Special situations -- |enders for

exanple refer to special situations that offer a
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little bit higher return. There are research

anal ysts who cover special situations that are just
normal public conpanies that are a little smaller
and therefore they're special situations. So the
word special situations in itself is actually

fairly meani ngl ess.

78 Q Does di stressed investing have
meani ng?
A Yes, it does.
79 Q So that falls within your nmandate?
A Yes.
80 Q W' ve established that.
A MM hnm

81 Q And di stressed investing for

control falls within your mandate.
A It woul d.

82 Q Yes. Distressed investing for

i nfluence falls within your nmandate.
A It woul d.

83 Q Do your associ ates or any nenbers
of your investnment teamdo they work for any one
particul ar fund?

A It's a unified teamthat |ooks at
all investnents.

84 Q So the sane anal ysts could be

(@ NeesoniAssaciates (416 4157755 (558 5256658
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wor king for both your alternative credit fund as
wel | as your |ong-termopportunities fund?

A Al t hough we are -- we're very
careful about if there are any circunstances that
give rise to conflicts. W're very careful to

Create appropriate walls.

85 Q | don't think that was my question
t hough. Anal ysts could work for or do work for
both funds?

A Wth the exception that | just
gave, it's possible.

86 Q So an anal yst may be wal | ed of f
fromthe entire fund?

A No. | was referring to specific
| nvest nent s.
87 Q I"mreferring to the funds though
A Ckay.

88 Q So with respect to the funds,

anal ysts work for both funds?
A Correct.

89 Q In terms of special situations --
sorry, distressed investing that Wst Face is
currently considering, | think it's no secret now
that Wnd is one of then? 1It's on your radar?

A | don't know that there's been any
(@ NeesoniAssaciates (416 4157755 (558 5256658
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public disclosure that I'maware of that we're

| ooki ng at that.

90 Q Right. Wthin this roomthen |
think it's acknow edged that you walled, you say,
M. Myse off fromWnd, correct?
A Yes, we have.
91 Q And that inplies that in fact
t here nust be sone sort of Wnd team at West Face?
A Yes.
92 Q There's a Mobilicity tean?

A There is not. Well, no.

93 Q You' re not involved at all in
Mobilicity or studying it at all?

A Mobilicity is in the sanme industry
as Wnd, any time one is |ooking at an investnent
at a conpany it's very normal that it would be
| ooking at -- it would be aware of and | ooking at
ot her conpanies operating within the industry.

94 Q Ckay. So Mobilicity is also on
t he radar then?
A What do you nean by that?
95 Q You're studying it?
A For what purpose?
96 Q Any purpose. You're studying
Mobi licity?
(@ NeesoniAssaciates (416 4157755 (558 5256658
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98

99

A For any purpose? Yes.

Q Turning to paragraph 25 of your
affidavit, page 8. M. Myse is the nost junior
menber of your investnent team is that right?

A Yes.

Q Ckay. And you say here, | believe
the fourth line, end of the fourth Iine, you
estinmate there are hundreds of positions like his
at banks and other institutions in Toronto; is that
correct?

A The anal yst position is fairly
common anong i nvestnent funds, investnent banks,
securities dealers, banks. So, yes, there are many
positions at that |level. That |evel inherently is
occupi ed by people wthout a | ot of experience and
the skills that they use are fairly
I nt erchangeable. So, yes, there would be a | ot of
positions at that level in the financial services
I ndustry broadly speaking.

Q By i nterchangeabl e you nmean that
working in, for instance a securities dealer,
soneone working there could fairly easily nove over
to working for an investnment fund or vice versa?

A If you think of what the anal yst

I's doing in an investnent bank, they're doing

(((\) Neesond7Associates WWw.neesoncourtreporting.com
COURT REPORTING AND CAPTIONING INC. (416) 413_7755 (888) 525_6666


http://www.neesoncourtreporting.com

© 00 N oo o B~ O w N

N N N N N N P P P PP PR PR
g b~ W N P O © 0 N OO O b W N +—, O

Catalyst Capital Group Inc. v. Brandon Moyse et al Confidential
DEA, THOMAS on July 31, 2014 Page 29

financial nodelling. They' re doing research based
on publicly available records. Those skills are
readi | y exchangeable with investment funds and

ot her types of financial market participants.

100 Q Right. So all the types of
participants you just listed a couple of m nutes
ago are all the types who woul d enploy the sane
type of person performng the sane or simlar type
of job function, correct?

A They woul d.

101 Q Now, if we turn to Exhibit B of
your affidavit. That's at tab B of your brief
there. Starting at page 20 of your record is a
copy of West Face's enpl oyment agreement with M.
Moyse, correct?

A Mn hnm  Yes.

102 Q Were you involved in the drafting
of this agreenent?

A Not in the drafting of it.

103 Q M. Singh was?

A | nean | was -- yeah, M. Singh
was. | reviewed it.

104 Q You reviewed it?

A Mm hnm
105 Q Did you review the draft that went
(@ NeesoniAssaciates (416 4157755 (558 5256658
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out to M. Myse before he accepted or signed the

contract ?
A | believe | |ooked at it, yeah.

106 Q Ckay. | guess we have an
undertaking or we understand if you can find it
we'll get the email from My 22nd --

MR M TCHELL: Yes.

MR WNTON. -- where M. Singh
actually sends a draft to M. Myse, correct?
UT MR M TCHELL: Yes.

BY MR W NTON:

107 Q Turning to section 1.01 on the
first page. The start date is slotted in here as
June 23, 2014. Do you recall any discussion with
M. Myse about his start date?

A | do.

108 Q And prior to sending himthe draft
you' d established that was the date he was able to
start?

A | specifically asked hi mwhen he
could start.

109 Q And he told you June 23rd?

A Mm hnm

110 Q Yes?

A Yes.

(@ NeesoniAssaciates (416 4157755 (558 5256658
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111

112

113

114

115

Q At the time that he told you he
could start on June 23rd did he nention to you that
he al so had a potential six-nonth non-conpetition
covenant he had to be concerned wth?

A He mentioned -- what | recall is
he had a 30-day notification period.

Q Yes.

A | don't recall at the time if he
menti oned the non-conpete or not. But in any event
| referred himto our general counsel because | --
you know, better use of ny time to have our general
counsel deal with these matters.

Q Right. But ny question was, do
you recall if he nentioned anything about his
non- conpete when he told you his start date?

A | don't recall.

Q Dd M. Myse call you to talk
about sone busi ness questions after he saw his
draft? Do you renenber anything about that?

A Coul d you be nore specific?

Q Sure. Let ne see if |'ve got..

|'ve got an enail here, which |'m going
to show you. There's a copy for you. And this is
an email. The top email is fromyou to M. Myse

May 22nd, in fact all the emails on this page are
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dated May 22nd, and it's exchanges invol ving
yourself, M. Myse and M. Singh at the bottom
But as you can see, on May 22nd at 3:10 p.m M.
Moyse wote to you and asked if he could speak to
you because he had a couple of business questions
he wanted you to hel p hi munderstand. See that

now?

A | do see that.

116 Q And does that refresh your nenory
or trigger any nenories of a conversation with M.
Moyse?

A | recall reading this email.

117 Q Yes. You wote back and you

invited himto call you in the afternoon? Right?
A Yes, that's what it says here.

118 Q Do you recall the conversation you
had with him or even if you had a conversation
with hinf

A | seemto recall having a
conversation with himabout this, yes.

119 Q And in the course of that
conversation did he speak to you at all or nention
hi s non-conpete clause fromhis Catal yst contract?

A | don't recall that question. |
think it had nore to do with, you know, the usual
(@ NeesoniAssaciates (416 4157755 (558 5256658
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things that people care nost about it, |ike noney

and so forth.

120 Q Ckay. Back to the contract,
section 1.02.

MR M TCHELL: Do you want to mark this
as an exhibit?

MR WNTON. Sure. | thought it m ght
have been an exhibit already to the other, but in
case it isn't.

MR MTCHELL: | just didn't see the
ot her ones.

MR, WNTON:  No. | understand.

Thanks. Let's do that. So this is Exhibit 1, an
email fromM. Dea to M. Myse of My 22, 2014 at
3:16 p.m, and all the emails preceding that one.

EXHIBIT NO 1. Emmil chain May 22,

2014 at 3:16 p.m fromM. Dea to M.

Moyse

BY MR W NTON

121 Q Down to 1.02 of this contract,
still on page 1. M. Myse reports to G eg Bol and?
That's what it says here, right?

A Correct.

122 Q |s that how it works for everyone
on the investnent team they all report under the
(o Neeson&Associates ) s Bty Sossen
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124

125

contract to M. Bol and?

A Yes, that |I'maware of.

Q |s that a standard termin West
Face's enpl oynent contracts?

A Is it standard? |'mpretty sure
for all of the anal ysts, anal ysts, vice-presidents
and so forth. This would be an official reporting
line. In practice, you know, he m ght be
reporting -- mght be reporting to other parties
dependi ng on what file he happens to be working on.

Q Turning over the page, 21 of the
record. In the first paragraph lettered (a), M.
Moyse is a fiduciary of West Face. Do you see
t hat ?

A Sorry. Were is that?

Q You appear to be m ssing a page
for sone reason. Either that or -- that's odd.

MR. M TCHELL: What article nunmber are
you | ooking at?

MR WNTON. |'mlooking at 1.03(a).

MR MTCHELL: It's mssing in ny copy

as well.

o

W NTON:  There you go.
M TCHELL: You know what it may

2

be --
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127

128

129

130

THE DEPONENT: Yeah, the enpl oyee shal
act as a fiduciary of the corporation.

MR MTCHELL: It's just out of order.

BY MR W NTON:

Q So you see now, right, the
enpl oyee shall act as a fiduciary of the
corporation. |Is that a standard termin West
Face's enpl oynment contracts with investnent team
menbers, do you know?

A | think so.

Q Does that apply to every enpl oyee
of the corporation or just the investnent tean?

MR M TCHELL: Do you know?

THE DEPONENT: | don't know.

BY MR- W NTON

Q Ckay. You understand that the
term"fiduciary" has a | egal neaning, |egal
obl i gations?

A. Yes.

Q And they're pretty serious
obligations a fiduciary has to the person to whom
those duties are owed?

A Yes.

Q So the understanding is that

menbers of your investnment team are expected to act
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In the best interest of Wst Face while they're

enpl oyed by West Face, correct?

A. Yes.

131 Q And al so you understand that neans
they're not to engage in any conduct that m ght put
themat a conflict of interest wth West Face,
correct?

A Correct.

132 Q That's your expectation for

menbers of your investnent team correct?
A Yes.

133 Q Then it seens to be repeated at
section 1.06 further down the page, that you
specifically require the enpl oyee not to engage in
activities that will create a conflict with the
corporation?

MR MTCHELL: |'msorry. Howis that
a repetition?
MR WNTON. O the fiduciary
obl i gati on?
MR MTCHELL: Well, okay. But you
said it repeats itself. Up here it says fiduciary.
Down here it says conflict --
BY MR- W NTON
134 Q Ckay. Functionally is it the sane
(@ NeesoniAssaciates (416 4157755 (558 5256658
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135

136

137

concept that in both cases, one, he's a fiduciary,
two, he's not to engage in any activities that
create a conflict wth the organization? |It's just
repeating or perhaps expanding on the obligation of
what you expect from your enployee?

A So what specifically is the
question?

Q This termadds let's say an
additional obligation on enployees not to conpete
wi th the corporation.

MR M TCHELL: Conflict with., It
doesn't say conpete wth.

MR WNTON:  Sorry. Conflict wth,

BY MR W NTON

Q Ckay. Let's |look at the second,
not to provide any service to any person in the
sol e opinion of the corporation if it would create
a conflict of interest. 1'mgoing to suggest to
you that incorporates or encapsul ates the concept
of conpeting with, right?

A |''m not sure what your question

Q All right. 1.06 restricts
Brandon's ability, or whatever conduct he can

engage in while he's enployed by the corporation,
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do you agree with that?
A Yes. This says he will not engage
in activities that create a conflict in the

interests of the corporation. That's what it says.

138 Q If in the sole opinion of the
corporation. So up to West Face to decide if that
service would create an actual or potenti al
conflict, correct?

A Correct.

139 Q Turning to article 3, which |
think in your case may be actually the page prior
because they're out of order. 3.01 conpensation?

MR, MTCHELL: No. |It's the next page.
It fixes itself.

MR WNTON:. Are you at 3.017?

MR M TCHELL: Page 23 of the notion
record.

BY MR W NTON

140 Q Starting salary is $110,000. |Is
t hat bl acked out of that copy? It appears |ike
yours has it redacted.

A What is the question?
141 Q Starting salary was $110, 000?
A Do you have a question?

142 Q That's the first question.

(@ NeesoniAssaciates (416 4157755 (558 5256658
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144

145

146

147

148

A Does this say $110,000? Yes,
that's what it says.

Q And you set that salary? You
determ ned what his salary would be?

A W did.

Q By you I nean you specifically?
O was it a decision --

A It was a decision, joint decision.

Q Do you recall asking Brandon what
hi s conpensati on was?

A Yes.

Q And did you talk to himabout his
conpensation when you first nmet himat Aroma back
i n March?

MR M TCHELL: Are you talking about
his conpensation with Catal yst?

MR WNTON:  Yes.

THE DEPONENT: \What's the question? Do
| recall talking to himabout conpensation?

BY MR- W NTON

Q You net with himat Aroma in Mrch
of 2014, right?

A Yes.

Q You tal ked about his conpensation?

Yes?
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150

151

152

153

A Mn hnm  Yes.

Q Did he tell you his conpensation
t hen?

A | don't recall.

Q Ckay. Let's turn to article 7,
section 7.01. Confidential information continues
on to the next page. The definition of
confidential information if you | ook starts in sort
of the bottomthird of that paragraph on that
second page there, and includes, but is not limted
to, it's about seven lines up fromthe bottom |
just want to make sure we understand. |It's the
name of any information on present and prospective
clients of West Face, correct?

A Yep.

Q And the funds it advises. Wat's
that a reference to?

A West Face has funds that it
advi ses.

Q Ckay. They're not named here?

A They don't appear to be.

Q They' re not defined anywhere as to
what's neant by the funds it advises?

A It refers to, you know, we have a

Canadi an fund, we have an offshore fund, a U S.
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155

156

157

158

159

fund. That's what it's referring to.

Q How many funds in total does West
Face have?

A Of the top of ny head | don't
know.

Q Esti mat e?

A Don't know.

Q Can you let me know?

UT MR MTCHELL: Yes. W wll undertake
to let you know how many funds West Face has.

BY MR W NTON:

Q The investnment thesis surrounding
and contacts linked to any investnents nmade or
proposed by the corporation? See that?

A | see that.

Q Right. And that refers to the
anal ysis that m ght be conducted by an analyst to
justify, or explain, or ground the decision to
invest in a particular opportunity?

A It would -- whether it was
generated by the analyst or not, it would refer to
the investnent thesis, yeah, sure.

Q But by investment thesis we nean
sort of the idea or the theory behind why sonething

m ght nmake a good investnent?
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A What' s the question?

160 Q The word investnent thesis --

A. Yes.

161 Q -- refers to the theory, the idea
why a particular opportunity may be a good
I nvest ment ?

A Vel |, the investnent thesis
generally refers to how one expects to nmake noney
fromthe investnent.

162 Q So the strategy?

A No. Just as | said.

163 Q How you expect to make noney?

A How one expects to nake noney from
the investnent.

164 Q Ckay. Moving down. So the
conpany's nodel s and concepts. That's the nodels
It enploys to anal yze opportunities?

A Those woul d be referring to
financial nodels.

165 Q Right. They're usually in the
form of spreadsheets, correct?

A Correct.

166 Q And you use certain rati os,
formula of your own that try to help you understand
whet her sonething fits within your nandate?

(@ NeesoniAssaciates (416 4157755 (558 5256658
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170

A Fi nanci al nodels are fairly
generic. There's financial nodelling, what you're
really doing is taking information often from
public issuers and putting it into a spreadsheet.
It can be a fairly kind of nundane task.

Q If it's that generic why is it
consi dered confidential ?

A It may contain confidential
I nformation.

Q Ckay. So the nodel itself may not
be confidential, or the equation isn't
confidential, but the nunbers you plug in and the
results of that nodel would be considered
confidential, correct?

MR. MTCHELL: In fairness, he said
t hey may be.

BY MR- W NTON

Q Right. May be confidential?

A They may be relying upon
confidential information.

Q | see. And if they don't rely on
confidential information then the nodel is not
confidential?

A Vell, if | did a financial nodel

of a public issuer based on public information that
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only contain the publicly listed -- the information
provided in the public domain, it's really just

t aki ng not es.

171 Q Ckay. And after you build that
nodel , you then analyze it, correct?

A Correct.

172 Q And that anal ysis woul d be uni que
to the person or the organi zation conducting the
anal ysis, correct?

A The anal ysis unique. [|'mnot sure
what you nmean by unique. Different firns could
formthe sane views given the sane set of
I nformati on.

173 Q But the particular analysis or
concl usi on woul d be sonething that a conpany woul d
consider to be proprietary to that conpany,
correct? You don't share your analyses with third
parties?

A | can't say -- we do share our
anal yses with third parties in sone circunstances.

174 Q You publish your analyst's nenos,
share themw th the general public?

A W do not share our analysis with
the public. Sonetines we m ght share information
with the public.
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175

Q But not your analysts -- not the
anal yses that are conducted of research
opportunities?

A Wl l, sonetinmes we mght want to

make a case in public about a certain investnent.

176 Q You choose to do that? You nake a

del i berate decision to do that?
A Correct.

177 Q And absent naking that deliberate
choi ce you keep that information confidential to
West Face, correct?

A. Correct.

178 Q And you consider that to be West

Face's confidential information?
A Yes.

179 Q And it's not up to the analysts
who create -- who conduct the analysis or wite a
mend to decide whether or not that information is
confidential or not, correct?

A Correct.

180 Q It would be up to a partner or
senior |evel enployee, correct?

A Sorry. Ask the question again.

181 Q It would be up to the partner, or
sonme senior |evel enployee?

(@ NeesoniAssaciates (416 4157755 (558 5256658
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A To?

Q To make the determ nation whet her
an ot herw se confidential meno should be shared
w th the public?

A Are you asking who makes a
determnation to disclose to the public a nmeno?

Q Correct.

A Yeah, it would be up to the
partners.

Q And then, again, the research, the
I nvest ment nodels, fornulas, analysis for
prospective investnents, that all falls within the
scope of what we were just discussing for these
menos, correct?

A Yes.

Q And t he sane di scussi on about
confidentiality and the idea that it belongs to the
conpany, considered confidential, that applies to
t hose docunments, or that content as well, correct?

A It does.

Q Just | ooking down to 7.03.
Article 7 survives term nation of the agreenent.
| n other words, you understand that the
confidential informati on an anal yst or an enpl oyee

may have, that obligation to keep that information
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confidential is meant to survive even after they

| eave the organization, correct?

A. Yes.

187 Q So if they decide to resign and go
work for a conpetitor you expect themto keep that
I nformati on confidential?

A Yes.

188 Q And to honour that obligation even

If they're no Ionger an enpl oyee of West Face?
A Yes.

189 Q And you expect themto return any
confidential information to you before they go, if
they had any in their personal possession?

A By return what do you nean?

190 Q |f they had a USB key that had
West Face's --

A What ?

191 Q A USB key. A thunb drive? 1"l
show you one. A USB disk. Are you famliar with
t hese?

A Yes.

192 Q So if they had information on a
personal disk of their own that was West Face's
confidential anal yses, or nenos, you woul d expect
themto return that before they | eave, correct?
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A Not necessarily.

Q No? You'd be okay if they took
that with thenf

A W woul d take it very seriously
that they honour the confidentiality requirenments
that they have agreed to. But in a world where
there's so many ways to dissem nate and retain
information it mght be inpractical to ensure that
all of it were returned.

You didn't ask nme if we would require
themto delete things. W mght require enpl oyees
to delete all information and to give us notice
that they have done so. | would have to go and
check other agreenents and so forth. In any event,
we woul d make it very clear that they are to uphold
the levels of confidentiality. That woul d be an
expectation that we woul d have.

Q And you take this obligation very
seriously, correct?

A Yes.

Q And you woul d treat any breach of
that obligation -- you would consider that to be a
serious event, correct?

A | woul d.

Q | f an enpl oyee di scl osed your
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confidential information that would be a matter of
concern to you?

A It woul d.

Q Turning to article 11. 11.01
This is a breach of the confidentiality what is
referred to in article 7 you see that, is one that
you require enployees to acknow edge can't be
conpensat ed for danmages, correct?

A This is a clause in the contract,
yes.

Q Right. And you understand that
because it's difficult or may be inpossible to put
a dol I ar value on the damage that m ght be caused
by a breach of confidence?

A | couldn't tell you all the
reasons why we have this in there, but this is in
t here.

Q Do you have an understanding as to
why it's in there?

A | do.

Q So what's your understandi ng?

Isn"t it to ensure that if there's a
breach of the confidentiality that you can go to
court quickly and get everything returned to you

and make sure that that enployee stops that breach?
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A That is what this says.

Q Right. And you understand the
harm t hat coul d happen, that could occur if
confidentiality is breached at a firmsuch as
yours, right? Very serious harns?

MR MTCHELL: | think you need nore
context around that question. | mean, there's a
huge degree of variation in terns of the breach of
confidentiality. So | don't think it's fair to
just put that as a general proposition to the
W t ness.

BY MR. W NTON

Q "1l try and be nore specific
then. So if an enpl oyee discloses upcom ng
potential deals your firmis working on, that could
be very harnful to the corporation, correct?

A Di scl osi ng confidenti al
I nformation could be anywhere frombenign to very
serious. In concept disclosing confidential
information is serious and we all take it very
seriously. In terns of what danages arise, |
I magine that it would be very case specific.

Q Right. Because in sone cases it
could be letting out the secret of an investnent

you may be making in the near future? That could
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be very serious, correct?

A. Correct.

Q Because sonmeone who gets that
information can profit fromit, correct?

A Yeah. There are many reasons why
one woul d seek to retain that confidential.

Q Right. But |ooking fromthe other
side, if once that confidentiality is breached the
harmis very serious, correct?

A Agai n, the concept of breaching
the confidentiality is very serious. In ternms of
the inpact of a particular breach it really is case
specific. In sone cases it would be very harnful,
In some cases rather benign.

Q Right. The harnful cases are the
kind of harmwhere, say, it's inpossible to
unscranbl e the onelette type of exanple, correct?
You let the infornmation out, it's out there and now
you' ve | ost an opportunity.

A If | were working for an
I nvest ment bank and | disclosed confidentiality
I nformati on about an upcom ng takeover woul d be
crimnal and with far-reaching inplications, so.

Q Right. |If you weren't talking

let's say about publicly traded securities, but
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let's just talk about a private opportunity, it
woul d still be very harnful to West Face if an
I nvest nent you were planning to make --

A Vell, again, | just answered. The
concept of breaching confidentiality is very
serious. The inpact of that breach is very case

specific. Could be benign. Could be very harnful.

208 Q Ri ght.

A Dependi ng on the case.

209 Q And it has the potential --

A Whi ch doesn't dimnish the fact
that in concept breaching confidentiality is a
serious natter.

210 Q Right. So you created this
spectrum of benign and potentially very harnful.

A Yes.

211 Q And so | want to tal k about that
potentially very harnful side of the spectrum And
the harns we're tal king about are the potenti al
that an investnment opportunity you've been studying
and working on, let's say, disappears because of
the breach of confidence. That's a possibility,
correct?

A That an opportunity di sappears?

212 Q Right. That you |ose out on it.
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Once the secret that you were planning sonething is
out, you know, out of the bag, the cost of naking
the investnment may rise, correct?

A If I were working, for exanple, on
a public conpany, yes. And there was information
that were to lead to say a takeover, and it becane
known to the public, and the stock price noved up
and the opportunity went away that woul d be
har nf ul .

Q Right. Sonmeone disclosed to a
conpetitor of yours that you were planning on
making a certain deal, they mght be able to get in
on it before you finished your analysis, ready to
make your nove; is that possible?

A Is it possible that if -- yes,
that woul d be possible, yes.

Q So then you woul d | ose out on that
opportunity you've been studying? In this
scenari 0?

A What' s the question?

Q |'mcreating a scenario here,
You've | ost out on an opportunity because soneone
el se noved faster having |earned of your
confidential information. Are you with ne there?

A So you're asking me to envision a
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scenari o where we have | ost an opportunity because

sonmeone has divul ged confidential information?

216 Q Ri ght.

A Ckay, I'mwth you so far.

217 Q Right. How would you val ue that
| 0ss?

A How woul d | val ue that?

218 Q Yes.

A It's very difficult to continue
this line wthout knowi ng the case specifics.

219 Q Ckay. But would you agree with ne
that given the many potential ways an investnment
can unfold, or potential for profit, it's actually
very difficult to envision what the damages woul d
be?

MR M TCHELL: | think you' ve got his
answer that he can't do that in a hypothetical.
BY MR W NTON:

220 Q Ckay. So do you agree with ne
that there are sone cases where, with confidence
havi ng been breached, you can't even determ ne what
the harmthat was caused with any precision? You
can't determne howit's harnmed you?

A So we're tal king about a
hypot heti cal situation again?
(@ NeesoniAssaciates (416 4157755 (558 5256658
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221 Q Yes.
A Are we tal king about that
hypot heti cal situation where sonmeone has breached
our confidentiality and we |ost that opportunity?
222 Q Yes.
A So what is the question?

223 Q That it is difficult to determ ne

w th any precision what the harm was.
A Difficult for who?

224 Q For you as West Face, the party

that suffered the |oss.

A VWll, wth any investnent an
I nvest nent can have a whol e range of outcones from
a capital loss to naking noney. So, again, we're
ki nd of tal king about a hypothetical world. It's
very difficult to answer your question.

225 Q But it's difficult to know what
the harmwoul d be at the outset of |earning that
your confidence has been breached?

MR M TCHELL: He's already answered
this. He's answered this.
BY MR W NTON:

226 Q Ckay. Just follow ng up on our
di scussi on about the return of confidentiality
information, if you turn to section 12.05. On
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term nation enpl oyee surrenders the property
bel onging to the corporation. Does that include
the confidential information that belongs to the
corporation?

A Property of a corporation would

i nclude the confidential information.

227 Q Turning back to article 9. The
non- conpetition, non-solicitation clause in 9.01.
Are you aware of whether this is the standard
clause for all nenbers of the investnent teanf
A Are you referring to 9.01(a) or
(b)? O what are you referring to?
228 Q VWl l, the introduction before the
(a) and the (b), really the whole thing. Before
the (a) and (b) and (c).
A Wuld you like nme to reread it?
229 Q |f you need to, please do.
(Wtness reads docunent)
A Ckay. Yes.
230 Q So ny question to you, is that
standard form cl ause for nenbers of the investnent
t eanf
A Well, again, | don't know that --
|"d have to review all our outstanding enpl oynment
contracts.
(@ NeesoniAssaciates (416 4157755 (558 5256658
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MR MTCHELL: If it's of assistance,
M. Singh was primarily responsible for drafting
this and he's going to be giving evidence. | just
don't think M. Dea is in a position really to
respond.

MR WNTON. That's fine. Wy don't |
reserve ny questions for M. Singh?

MR M TCHELL: That's fine. And we can
tal k about an undertaking if M. Singh doesn't know
at that tine.

MR. WNTON. Thank you, counsel.

BY MR W NTON:

231 Q Turn to tab C of your affidavit.
Exhibit Cis a redacted copy of Catal yst's
enpl oyment agreement with M. Myse. Do you see
t hat ?

A | do.

232 Q And did M. Myse give this to you
or did he give this to M. Singh, do you know?

A Well, | know he gave it to M.
Singh. Wether it canme indirectly through ne |
just don't recall.

233 Q Did you review this?

A No.

234 Q Let's just turn then to page 5 of
(@ NeesoniAssaciates (416 4157755 (558 5256658
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this contract, section 10.

A Page 5.

Q W have different page nunbering.
That's interesting. So the section entitled
Confidential Information. Are you with me?

A Yes.

Q All right. And |ooking here at
Catalyst's definition of confidential information
it starts on the third line of this section, and it
I ncludes, without Iimtation, the identity of
exi sting or prospective investors in the fund or
any such future partnership or fund.

Stopping there. That's simlar to
information that West Face considers confidential.
Do you agree?

A Are you asking ny judgnent if that
Is simlar to our definition of confidential?

Q Yes.

A | would have to closely review
both definitions, but...

Q Do you know what information West
Face considers confidential?

A Seens to.

Q So that seens to encapsul ate the

sane type of information that West Face considers
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to be confidential?

A | woul d have to review both
cl osel y.

Q What we'll do is hold your hand
there, go back to tab B, and let's do this
exercise. So, going to section 7.01.

A Mm hnm

Q Turn over to the second page of
that section. Turn over to the second page of
section 7.01. There you go. Now, starting from
about seven or eight lines up you see confidenti al
I nformation includes, but not limted to. And the
first itemlisted is the names of and any
i nformati on on present and prospective clients of
the corporation and the funds it advises.

A Mm hnm

Q You agree that's simlar to item
(i) the identity of existing or prospective
I nvestors in the fund?

A Vell, one refers to clients and
one refers to investors.

Q |s there a difference between West
Face's clients? Are Wst Face's clients the people
who invest in your funds?

A. Yes.
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Q Ckay. 2 structure of sane.

A What woul d you like nme to | ook at
In ours?

Q Al financial information
concerni ng the conbi ned busi ness.

A What line is that?

Q That's four lines fromthe bottom
of your section. The financial information
concerning the conbi ned business, and it appears to
be a defined term including Wst Face and all its
subsidiaries. Wuld that be simlar to the
structure of your funds? Structure of the funds?

A Well, structure to funds to ne
m ght mean how the funds are structured, what the
ownership position is. Were's the GP? \Were are
the LPs? Were are they domcile? Is it Caynen
and so forth.

Q So going to item 3 of Catalyst's,
the marketing strategies for securities or
i nvestments? And that incorporation includes its
strategies, policies, nodels and concepts? Wuld
that include nmarketing strategies?

A | see in the Catalyst 10(iii),
marketing strategies for securities and investnents

in the capital. So what is the question?

(((\) Neesond7Associates WWw.neesoncourtreporting.com
COURT REPORTING AND CAPTIONING INC. (416) 413_7755 (888) 525_6666


http://www.neesoncourtreporting.com

© 00 N oo o B~ O w N

N N N N N N P P P PP PR PR
g b~ W N P O © 0 N OO O b W N +—, O

Catalyst Capital Group Inc. v. Brandon Moyse et al
DEA, THOMAS on July 31, 2014

248

249

250

251

252

253

Q So goi ng back now to West Face's.
There's a reference to the corporation's policies,
strategies, nodels and concepts. You see that four
lines fromthe bottonf

A | think these are different.

Q You think -- so strategies and
marketing strategies are different?

A Vel l, marketing strategi es m ght
refer to the marketing of the Catal yst funds.

Q Yes.

A This mght be referring to...

Q | nvest nent strategies?

A No. That could be -- policies
coul d be our confidentiality policies. They could
be our conpliance policies.

Q The next word though is
"strategies." So what strategies would be
consi dered confidential to West Face?

A It's not particularly -- the
strategies are well-known, what strategies we
pursue. And when we regularly talk to investors
and prospective investors we can talk fairly
generically about what our strategies are.

Q So your strategies, you include

themin here but they' re not actually confidential?
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| s that what you're suggesting to ne?

A The particular strategies rel ated
to investments would be confidential.

Q So investnment strategies with
respect to a particular investnment woul d be
consi dered confidential?

A I n sone circunstances the
I nvestment thesis, just the nane of the conpany
al one may be enough.

Q To be confidential?

A Mm hnm

Q Yes? Sorry. You just said
“mm hmd’ | just want to nake sure it's a "yes" for
the record.

A Vell, the... so what is the
question |I'm answering again?

Q You told ne that just the nanme of
t he conpany al one, | understood you to say --

A Yes. For exanple, if you're
wor ki ng on a takeover bid of a public issuer, if
that information became known prior to being
publicly announced the shares could go up in val ue.

Q Right. But even short of that, or
even nore than that, an investnent strategy for a

particul ar opportunity, the strategy that Wst Face
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decides to enploy for a particular opportunity you
woul d consider that to be confidential, correct?

A I n sone circunstances it would be
confidential .

Q Yes. So you have an interest, a
proprietary interest. You have an interest in
protecting that, correct?

A We do. W woul d.

Q So continuing with Catal yst.
Let's just go through the Catalyst. So item 4 was
I nvestnment strategies. | think we've discussed
that one. Five is value realization strategies.
Do you agree that could be information that West
Face woul d consider confidential?

A Yes.

Q Negoti ati ng positions? Continuing
on. Wuld that be information that Wst Face
consi ders confidential ?

A Sorry. You're asking nme whet her
we consider it confidential, or whether it's in
this contract?

Q Wiy don't we | eave the contract
aside for a mnute? Let's just find out if you
consider that to be confidential, because | think

that --
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A Do | consider negotiating
positions regarding a prospective investnent to be

confidential ?

263 Q Yes.

A |'s that your question?

264 Q Yes.

A Yes.

265 Q Ckay. Do you consider the
portfolio of investnments that a fund's invested in
to be considered confidential?

A Are you asking us in respect to
West Face?
266 Q Yes.
A Yes.

267 Q Any prospective acquisitions to a

portfolio, would that be considered confidential?
A Yes.

268 Q Any prospective dispositions from

a portfolio, that would be considered confidential?
A Yes.

269 Q Personal information about
Catal yst or its enployees, would you consider that
to be confidential to -- sorry. Personal
i nformati on about West Face, or West Face
enpl oyees, woul d you consider that to be

(@ NeesoniAssaciates (416 4157755 (558 5256658
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confidential ?

A You' d have to be nore specific.

270 Q Ckay. Conpensation structure at
West Face, would you consider that to be
confidential ?

A The structure, or the
particularities of conpensation?

271 Q Both. Let's start with the
structure.

A Would | consider the structure --
West Face's conpensation structure to be --
272 Q Confidenti al .
A -- confidential? Yep.

273 Q And the particulars of the
conpensation | assume you're going to tell ne are
confidential ?

A Yes.

274 Q Ckay. Turning to Exhibit L of
your affidavit. There's an email. The first few
pages consist of an email exchange over a |ong
period of time between you and M. Moyse.

A Mm hnm

275 Q And it seens that -- if you go to
t he second page of this email. | think we've
establ i shed you recall neeting M. Myse at Aroma

(@ NeesoniAssaciates (416 4157755 (558 5256658
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276

277

278

279

280

in March 20147
A.

Q

Correct?
Correct.

Fromthe email chain here it seens

it was on March 26th, right?

A.
Q

Yes.

Now, after the nmeeting, the top

emai|l on page 2 there is an email fromyou to M.

Moyse sent at what appears to be 9:31 p. m

A.
Q

MM hmm
You wrote:

"Hey, Brandon, thanks. Wat is

t he nanme of the Cerberus entity that

Callidus is nodelled after?" (as

r ead)

Was that something you discussed with

M. Moyse during your discussion with himat Aroma?

A
Q
A
Q
A.

Was what ?

Cal | i dus?

Did | discuss Callidus?
Yes.

Any discussion that | had with

Brandon was about Brandon and what he was doi ng.

So to get an idea of what kind of a candidate he

woul d be. So |

woul d have asked hi m questions

about what Callidus is doing as a business |ine,
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281

282

283

284

285

and if he was doing any of that sort of thing.

Q Do you recall his responses to
t hose questions?

A As | recall he didn't have a whole
lot to do with Callidus, if anything. | don't
think he had anything to do with Callidus.

Q Ckay. So why then after the
nmeeting are you asking himnore information about
the Cerberus entity that Callidus is nodelled
after?

A Ch. One of the co-founders of
Cerberus is a personal friend of mne fromcoll ege,
and | was visiting himeither just before or just
after, and we were just talking about |ots of
different things, and | couldn't renenber what the
name of that entity was. They're a large
organi zation and | couldn't renenber what one
particular entity was.

Q Did you talk to M. Myse about
the deals he was working on at Catal yst?

The deal s that he was working on?
| nvest nent opportunities.

No.

o > O >

So just a general discussion of

wor k?
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286

287

288

289

Do you nean prospectively?
Yes.

No.

O > O P

Did you tal k about past deals he
wor ked on?

A | was interested, and it's very
typical in these situations when you're trying to
get a handle of particularly a young candidate to
just get a handle of what the breadth of their
experience is. So I would have asked hi m questions
about his academ c record, what he did at RBC, what
he did at Credit Suisse, the kinds of things he was
wor ki ng on. W thout nentioning nanes, what sorts
of things he was working on and so forth. The
kinds of -- actually | would have been asking him
t he kinds of or opportunities he's worked on in the
past, and if he could generically describe his
contri bution.

Q Did he use any nanes to describe
t he opportunities he had worked on?

A | don't recall what the answers
wer e.

Q Now, turning over his email to
you. On the first page now. March 27 at 1:47

a.m, the first line is:
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"As discussed, please see

attached ny CV and deal sheet and a

few investment wite ups |'ve done

at Catalyst." (as read)

Now, was that information you asked him
to send you? You asked himto send you his CV?

A | asked himto send me his CV and
a deal sheet. A deal sheet is fairly common in the
industry to provide a little bit nore detail in
generic terns of things that you had worked on that
s put together in such a way that it can be shared
outside of the organization. So | would have asked
for that. And | think |I asked for sone -- | think
| asked for some witing sanples. | said, you
know, if you need to redact, or take nanes, or put
things into generic formand so forth, you know,
anyt hing that woul d be hel pful to us review ng your

backgr ound.

290 Q So you asked himfor the witing
sanpl es, but you also invited himto redact or
otherw se alter the work to, I'mgoing to suggest,
protect Catalyst's confidential information,
correct?

A Yeah, | don't remenber precisely
what | asked, but that woul d have been normal to
(@ NeesoniAssaciates (416 4157755 (558 5256658
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ask that. And also | would have been assum ng
that, |like anyone in the industry would conply with
any confidential undertakings that he had made in

asking questions.

291 Q So you asked himfor a witing
sanple, right? Yes?

A Yes, | did.

292 Q Did you say to himdon't send ne
anything confidential ?

A | said if you need to redact, or
all 1"'mlooking for is, you know, just some sanple
of how you, you know, how you wite, put sonething
t oget her.

293 Q Is that a typical request you'd
make of a prospective enployee, a witing sanple?

A In a nore typical circunstance --
yeah, it could be. | nean, you could ask that, or
you could ask to do a -- prepare an analysis. |
could give hima nane and provide -- ask himto do
sonme anal ysi s.

294 Q And that's an alternative to
providing what 1'd call a live sanple of his work,
Is to prepare an alnost artificial analysis based
on a nanme you give him right?

A Sorry. You said a live exanple?

(@ NeesoniAssaciates (416 4157755 (558 5256658
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295

Q Vel l, here you asked himfor

sanples of his witing --

A Ri ght.
296 Q -- fromhis work? Yes?
A Yes, | did.

297 Q And an alternative to that is for
you to give himthe name of a conmpany and ask him
to go out and do up a research report on thenf

A It would be. Well, not a research
report, yeah, it would be.

298 Q Right. And that would give you an
exanpl e, sanple of his witing --

A Mm hmm

299 Q -- without having to actually take
the risk that you' re getting sonmething fromhis
current enployer, correct?

A Mm hnm

300 Q Yes?

A Yes. It could be additive. |'m
not sure that it's entirely the same, but yeah.

301 Q It would certainly be nore
protective of the current enployer's confidentia
I nformati on, correct?

A VWll, it depends. It's over to
hi m how he manages it. You could send ne sonet hi ng
(@ NeesoniAssaciates (416 4157755 (558 5256658
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back and say, you know, this -- this is a conmpany
XYZ in the cosnetics industry and, you know, you
can describe the opportunity and so forth. So it

really depends.

302 Q Ri ght.

A It's over to him in other words,
to abide by all of his confidentiality
requirenents.

303 Q That was your expectation, that he
woul d abi de by --

A That woul d have been ny
expectation for sure.

304 Q Your expectation was he woul dn't
send you confidential information?

A Absol ut el y.

305 Q So when you received the docunents
that he attached to his email, and you saw t hey
were marked confidential, for internal discussion
pur poses only, you understood that Brandon may not
have under st ood what you were asking for, correct?

A | didn't read his attachnents
ri ght away.

306 Q You read them eventual | y?

A Eventual ly | did, yeah.

307 Q And you saw t hose narki ngs on

(@ NeesoniAssaciates (416 4157755 (558 5256658
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308

309

310

311

312

them correct? That they were confidential and for
I nternal purposes only?

A. | did.

Q Did you send them back to hinf

A Did | send them back?

Q Li ke return them back? D d you
destroy then?

A | did not destroy them

Q No. You did not tell Catalyst
that he'd sent then?

A | did not.

Q When you reviewed them you saw
that he hadn't redacted any information?

A | don't renmenber exactly when |
reviewed them but when | reviewed them as |
recall, there were four exanples. | was really
just |ooking for, you know, how was the wording put
together. You know, was it logical. They all were
fairly rather pedestrian analyses. It seened to be
just a collection of, you know, gathering of public
I nformation.

Q Is it just a gathering of public
information, or does it also include sone anal ysis
by the author of the nenpos?

A Qur conclusion was that the
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313

anal ysis was very pedestrian. That it was really
primarily just, you know, recitation of public
information. In one of the circunstances, one of
the exanples, | believe it was -- | don't remenber
exactly, but | think it was sonething that was --
that he had not done hinself, he said he
contributed to, that was -- that he said was
circulated -- that was used to circulate to their
limted partners. So | actually didn't read it too
intently. | didn't really spend nuch tine on the
i nformation.

Q You took these docunents. You
circulated themwthin the firm correct?

A | circulated a very, very narrow
set withinthe firm So | only circulated themto
the other three partners. There are four partners.
So three of the other partners, and one of our
senior |level analysts. | think he's a
vi ce-president. Anyone who woul d have been
involved in interviewing. So it was the -- so it
was nmerely just forwarding as a conduit information
containing the CV. | believe there was a deal
sheet, | don't recall exactly, and then the witing
sanples. Wth the understanding that they woul d,

of course, abide by all confidential undertakings
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as wel|.
314 Q Who is they?
A The people that | forwarded to.
315 Q So just to put sonme nanes to these
people. There's Peter Fraser?
A Correct.
316 Q There's Tony Giffin?
A Ri ght.
317 Q The third partner, is that a
reference to M. Bol and?
A Correct.
318 Q And the vice-president is Yu-Jia
Zhu?
A Correct.
319 Q "Il spell that for the record.
It's Y-U, hyphen, J-A-I. Z-HUis the |ast nane.
And that's the vice-president at West
Face? Wo you were referring to when you said a
seni or vice-president also received --
A No, a senior analyst |I said. |
think his title is vice-president.
320 Q Is that M. Zhu? |Is that a man?
A It's a man.
321 Q So he's a senior vice-president?
A No.
(@ NeesoniAssaciates (416 4157755 (558 5256658
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322 Q Seni or anal yst?

A | think his title is

vi ce-president, as | said.
323 Q That's the senior-nost title for
sonmeone who does the analyst type of role at West
Face?
A | believe so.
324 Q And M. Zhu is one of the
enpl oyees of West Face who interviewed M. Myse,
correct?

A He is.

325 Q So you said you -- that they -- |
just want to nmake sure | have your evidence right.
That your expectation was they would conply with
confidentiality undertakings was | believe the
phrase you used. What undertakings are you talking
about ?

A | assunme that if they noticed that
this was confidential information that they would
keep it confidential.

326 Q But it's not West Face's
confidential information, correct?

A Correct.

327 Q It's Catal yst's confidenti al
information you're referring to?
(@ NeesoniAssaciates (416 4157755 (558 5256658
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A Ri ght.

328 Q So what obligation does West Face
have to keep any information it receives
confidential ?

A What | nean by that is that |
felt -- although I recognized that this was
information that was -- that was confidential to
Catalyst, | felt that | could showit to ny
partners. Only as a witing sanple. Because it
concluded that it was very benign, you know,
anal yses.

329 Q That was your concl usion?

A M hnm

330 Q Yes?

A. Yes.

331 Q Upon revi ewi ng the docunments you
concluded that it was beni gn anal ysis?

A Mm hmm

332 Q Yes?

A | did.

333 Q So you understood you had
confidential information, but it seened safe for
you to share it within your conpany?

A For the purpose of eval uating
Brandon, yes.

(@ NeesoniAssaciates (416 4157755 (558 5256658
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334

335

336

Q Rat her than returning it to
Catal yst and |l et them know that their enployee
di scl osed confidential information; that's not what
you did, right?

A That's not what | did.

Q Did any of the partners, or did
M. Zhu express any concern about the fact that M.
Moyse had sent West Face Catal yst's confidenti al
i nformation?

A Yes. Prior to us extending the
offer | discussed wth one of the partners, with
Tony, we were generally favourably disposed to his
capabilities, but one concern we had was that he
had conveyed confidential information to us, and |
agreed with that, and so | asked our general
counsel to have a discussion with himspecifically
about that, to convey to himthe seriousness with
whi ch we view the protection of confidential
information, to nake sure that -- and to explain
that we'd have the hi ghest expectation that he
woul d uphold that if he were to conme and work for
us.

Q That's going forward you had this
expectation, but whatever he did in the past that's

in the past; is that your attitude?

(((\) Neesond7Associates WWw.neesoncourtreporting.com
COURT REPORTING AND CAPTIONING INC. (416) 413_7755 (888) 525_6666


http://www.neesoncourtreporting.com

© 00 N oo o B~ O w N

N N N N N N P P P PP PR PR
g b~ W N P O © 0 N OO O b W N +—, O

Catalyst Capital Group Inc. v. Brandon Moyse et al Confidential
DEA, THOMAS on July 31, 2014 Page 79

A Vel l, our view was that he -- it
was -- there was nothing in there that we viewed
particul arly damagi ng. There was nothing that we
were | ooking at and, you know, we viewed it sort of
as a rooky error. And so we felt conpelled to
convey to himthat you don't do this kind of thing.
You should stop doing this. Don't do this again.
And by the way, if you cone and work here the
expectation is that you wll take this seriously

and protect our confidential information.

337 Q You protect our confidenti al
information? You're referring to West Face's
I nformation, correct?

A Correct.

338 Q So, in other words, what he did
here you wouldn't want himto do with your
I nf or mati on?

A. Correct.

339 Q | f he was | ooking for prospective
enpl oynent sonewhere el se your expectation is he
woul dn't take your nenps and send themto that
enpl oyer, correct?

A Yeah, that's right.

340 Q Turning to Exhibit D to your

affidavit. It's tab D of the brief. There's a
( Neeson/rAssociates gl
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letter fromour office to M. Boland, anong ot hers,
and M. Hopkins, which is M. Myse's |awer. And
you can see on page 3, the very last line, M.
D Pucchio wites:
"Moreover, our client is
concerned, reasonably in our view,

that M. Myse has inparted or wl|

be inparting confidential

information to West Face that he

acquired in the course of his

enpl oynent with Catalyst." (as read)

Stopping there. You agree with ne he
had al ready done that at this point, hadn't he? He
had al ready inparted confidential infornmation that
bel onged to Catal yst to Wst Face, correct?

A Yeah, that's right. But getting
back to a comment nade earlier, there's breaching
confidentiality which is a very serious matter, but
then there's a spectrumof whether that is benign

or very serious.

341 Q So in your judgnent this was
beni gn?
A From our perspective we viewed it
as a kid trying to get a job and just show his
ability to put together a sentence, a paragraph and
(@ NeesoniAssaciates (416 4157755 (558 5256658
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342

343

344

345

346

so forth,

Q Now, turning to tab E. ..

You fornmed your perspective on | guess
the seriousness of M. Myse's conduct in sending
you that information, right?

A Mm hmm

Q Yes?

A | did.

Q And you understand, you agree that
Catal yst nmay have a different perspective on that?

A They may.

Q You didn't ask them how they felt
about this?

A Since we were not involved in any
of the things that were nmentioned we didn't think
It was necessary.

Q You think that by receiving the
information you're not involved in his inparting
confidential information to you?

MR M TCHELL: Sorry. | don't think
that was his evidence. H's evidence was, | think,
that he was not involved in the transactions that
were the subject of.

THE DEPONENT: Correct.

BY MR W NTON:
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347 Q So because you weren't involved
you didn't have to say anything to Catal yst or
alert themto the fact that their enployee had done
this?

A What is the question?

348 Q | was asking you about Catalyst's
perspective, and you didn't see fit to notify them
that he had done this.

A Ri ght.

349 Q And because you weren't involved
in | guess, | understand your evidence, because you
aren't involved in the transactions that are the
subj ect of the menos, that's why?

A He sent me the information. W
viewed it was rather benign. The content of it was
rather benign. So we didn't think it gave rise to
t hat .

350 Q That's your view, correct?

A That is ny view

351 Q Now, at Exhibit E to your
affidavit is a letter fromyour counsel, Dentons,
correct? Dated June 3, 2014. Tab E, correct?

A Mm hnm

352 Q Yes?

A Ch, yeah. This is from Dentons
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to...
353 Q M. Di Pucchio?
A. Yes.
354 Q On June 3, 2014, correct?
A Ri ght.

355 Q Now, at this stage were you
involved at all in having reviewed M. Di Pucchio's
| etter and correspondence? And | don't want to
know about details, but just to know whether or not
you had any invol venent in the correspondence at
any | evel.

A Are you asking if | reviewed --
who?

356 Q M. Di Pucchi o.

A Letter. |s that your question?

357 Q Yes.

A | think at sonme point | sawit. |
think | read it pretty quickly.

358 Q You reviewed it before Dentons
responded back to M. D Pucchio?

A | don't know actually the tineline
of it.

359 Q Was M. Singh involved, do you
know?

A Yes.
(@ NeesoniAssaciates (416 4157755 (558 5256658
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360

Q Ckay. Wy don't | reserve ny
question for himthen?

At this stage M. Singh was aware of
the fact that M. Myse had sent you the nmenos that
had been attached to his enmail on March 27th,
correct?

A. At what tinme?

361 Q At this time in early June, before
June 3rd, was M. Singh aware of the fact that M.
Moyse had sent you those nenps marked confidential ?

A Honestly | can't renmenber the
timeline,

362 Q As | recall your evidence, you
told ne you had M. Singh comunicate to M. Myse
t he inportance of --

A Prior to his being hired, that's
correct, yeah.

363 Q And what |ed you to generate or to
have that -- to ask M. Singh to have that
di scussion was the fact that he had sent these
menos to you? That was your evidence?

A That was what | was basing that
request on, yeabh.

364 Q Did you tell M. Singh that that's
what had happened?

(@ NeesoniAssaciates (416 4157755 (558 5256658
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A | don't recall exactly how the
conversation went. | can't remenber if | told him
or not. | think I did.

365 Q Were you involved with the
establishnent of a confidentiality --

A | n other words, | may have said he
sent us sonme information, confidential information,
and left it at that. | don't think | went into
detail what the contents of the files were.

366 Q But you may have told himthat he
had sent you Catal yst's confidential infornmation?

A Right. Yes.

367 Q Were you involved at all in the
establishnent of the confidentiality wall that was
created to --

A Mm hnm

368 Q -- as we understand it, wall M.
Moyse of f fromthe Wnd opportunity?

A Mm hnm

369 Q Yes?

A Yes.

370 Q Was it at your request?

A | think it was in consultation
with Al ex our general counsel.

371 Q What was that consultation? Wat

(@ NeesoniAssaciates (416 4157755 (558 5256658


http://www.neesoncourtreporting.com

© 00 N oo o B~ O w N

N N N N N N P P P PP PR PR
g b~ W N P O © 0 N OO O b W N +—, O

Catalyst Capital Group Inc. v. Brandon Moyse et al Confidential
DEA, THOMAS on July 31, 2014 Page 86

was that discussion that you had?

MR MTCHELL: |'mprepared to allow
the question, but | do want to be clear that we're
starting to get into solicitor-client information
and | may cut it off.

MR WNTON: We'll take it on a
question-by-question basis, but if you' re putting

evidence in your affidavits about the establishnment

of awall I think we'll have to look into that.
THE DEPONENT: | recall standing up in
front of our -- on our trading floor and saying,

henceforth, any discussion regarding Wnd, that
Brandon is to be excluded fromany such discussi on,
any such discussion involving that opportunity need
to be conducted el sewhere. He's not to have access
to any information. He's not to be aware of and so
forth, and that we are putting in place a wall
effective immediately, and that was it.

BY MR W NTON

372 Q So this is an oral announcenent
you made to the firn®
A Yes.
373 Q To your trading floor?
A Vell, by trading floor | nean all
of the investnent professionals.
( Neeson/rAssociates gl
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374 Q Right. And so | just want to
under st and t he physical setup here. So your
I nvest nent professionals are all in sort of one
| ar ge roonf

A Correct.

375 Q Open space?

A Correct.

376 Q And they're all on the sanme floor?

A They're on the sane fl oor.

377 Q And their desks are nore or |ess
side by side, or near each other?

A They are near each other.

378 Q In this open air environnent,
correct?

A Yes. There is an open air
environment, and there are smaller neeting roons
and there are offices.

379 Q Wio has an office?

A A nunber of the partners have
of fices.

380 Q But the anal ysts, the other
menbers of the team they're all out on the floor,
correct?

A They are.

381 Q And enpl oyees can hear each

(@ NeesoniAssaciates (416 4157755 (558 5256658
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ot her's conversations on the floor?

A. | n sone cases.
382 Q Because the trading is conducted
on the floor, correct?
A By trading?
383 Q Wl |, whatever strategies you're
maki ng, what ever decisions you're making --
A The floor is actually very quiet.
384 Q Ckay. So your announcenent was,
as | understand it, henceforth, any discussions
about Wnd have to be conducted outside of earshot
of M. Moyse, correct?
A Correct.
385 Q How di d you know to wall M. Moyse
of f of Wnd?
A How did | know?
386 Q Yeah.
A. Because we were aware that
Catal yst was involved in the industry nore broadly
and didn't think it was appropriate.
387 Q What industry are you talking
about ?
A The tel ecom wreless industry.
388 Q So how di d you choose Wnd as the
conmpany you were going to wall himoff fronf
(@ NeesoniAssaciates (416 4157755 (558 5256658
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A. As | said, it was in the wrel ess

tel ecomindustry.

389 Q What about Mobilicity, you didn't
wal | himoff of that, did you?

A He's walled off -- well, we
weren't -- did you ask ne if we were working on
Mobi licity?

390 Q We had a di scussion about that,
but |'m asking you, he wasn't walled off of
Mobilicity, was he?

A W weren't -- we were not | ooking
at -- | mean, | haven't answered a question whether
or not we are even |ooking at Mbilicity.

391 Q Actually | think you did.

MR MTCHELL: |In fairness, | think he
did. He said there was no deal teamfor Mbilicity
at the tine. That was his evidence.

BY MR. W NTON

392 Q |s there a deal team for
Mobilicity now?

A No.

393 Q But we may have to go back through
the record.

A What do you nean by that? ['ma
little confused.

(@ NeesoniAssaciates (416 4157755 (558 5256658
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394

Q Wuld it be appropriate for anyone
on the investnent team at West Face to di scuss

Mobilicity with M. Myse?

A No.

395 Q And how do you enforce that?

A As | said, we have a wall.
There's to be no discussion about anything to do
wth Wnd with Brandon Moyse. And Mbilicity is in
the sane industry.

396 Q VWll, turn to tab | of your
affidavit. Exhibit | is the nmeno you say that
established the confidentiality wall, correct?

A Mm hmm

397 Q Yes? You have to say yes for the

record, that's why | keep asking.
A Yes.

398 Q And nowhere does this nenmo refer
to Mobilicity or any other tel econmunication
conpany, agreed?

A Let me just read it here.

399 Q Sur e.

(Wtness reads docunent)
A So |I've read it now.

400 Q Yes. Doesn't nention Mbilicity,
does it?

(@ NeesoniAssaciates (416 4157755 (558 5256658
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A Vell, it does by inference.

401 Q Wiere is the inference?

A Wth respect to Wnd.

402 Q Those are two separate conpanies,
correct?

A Yes. But they're in the sane
I ndustry.

403 Q VWll, lots of conpanies are in the
sanme industry, but the wall is only established
W th respect to Wnd, correct?

A Yes. But Wnd would include
Mobilicity.

404 Q And that's what people are neant
to understand from when you say Wnd that you al so
nmean ot her conpanies?

A That's what they woul d have
under st ood for sure.

405 Q Because it doesn't say the tel ecom
I ndustry.

A No, but it's understood.

406 Q And it's understood by all the

anal ysts and nenbers of the investnment teanf
A Yes.

407 Q |''mgoing to suggest to you the

wal | was set up after West Face | earned that
(@ NeesoniAssaciates (416 4157755 (558 5256658


http://www.neesoncourtreporting.com

© 00 N oo o B~ O w N

N N N N N N P P P PP PR PR
g b~ W N P O © 0 N OO O b W N +—, O

Catalyst Capital Group Inc. v. Brandon Moyse et al Confidential
DEA, THOMAS on July 31, 2014 Page 92

408

409

410

Cat al yst was about to begin |egal proceedings with
relation to M. Myse's enploynment? Do you agree
with that?

|'s that a question?

Yes.

The question is?

Do you agree with that statenent?

> O > O >

| do not.

Q So this was sonething you were
pl anni ng on setting up anyway?

A | think we set it up before. |
nean, we -- as | said, | stood up on the floor and
said Brandon is to have nothing to do with this
file and so forth. W also took matters of
confidentiality extrenely seriously. As | said, as
soon as we had -- prior to extending enploynent, |
contacted our GC to comunicate to himthe
seriousness wth which we take these issues.

It was generally known in the public
that Catal yst was involved with Mbilicity.
specifically asked Brandon at sone point whether he
had worked on Mbilicity, and he said no. And --
but given the fact that Catalyst was involved in
the industry | felt that it was inportant for us to

make that distinction.
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411 Q Just so | understand, M. Myse
told you that he hadn't worked on Mbilicity?

A He di d.

412 Q And the process at West Face for
creating a confidentiality wall is to nake an oral
announcenment ?

A In that case it was.

413 Q Right. So when did you nake the
announcenment? Do you renenber what day?

A | don't recall.

414 Q So how can you say definitively
that it was not as a response to Catal yst
indicating it was going to commence | egal
proceedi ngs?

A | don't think that -- because |
don't recall that that was the notivation for me
saying it.

415 Q | mnot tal king about what you
recall as your notivation. |'mtalking about a
matter of tim ng.

MR MTCHELL: Well, no, you did ask
hi m about his notivation. WAs it set up because of
the | egal proceedings. That's a notivation
question. That's exactly what you asked him

BY MR- W NTON

(@ NeesoniAssaciates (416 4157755 (558 5256658
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416

417

418

419

420

Q So the timng of it though, you
can't recall if it was before or after you found
out that --

A | don't recall the exact dates,
no, | don't.

Q Now it's all fine to nmake an
announcenent, but you understand that part of
setting up a confidentiality wall also involves
| ocking down the IT files relating to an
opportunity, correct?

A Correct.

Q And as far as the timng of that,
are you aware of the timng of when that happened?

A No, because | woul d have deferred
to general counsel and the |IT departnment to handl e
it. But it was very clearly understood by all the
I nvest nent prof essi onal s.

Q But 1'mtal king about whatever
access M. Myse could have to the files. That's a
second part of the confidentiality wall.

A | didn't independently go and
verify whether Brandon had access to the files and
at what point.

Q You relied on others to do that?

A Relied on general counsel and IT.

(((\) Neesond7Associates WWw.neesoncourtreporting.com
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421

422

423

MR. M TCHELL: Counsel, if it assists,
in our notion record at tab | is the nmeno that you
referred to which refers to the network restriction
access.

The second | ast sentence:

"The | T group at West Face has
taken steps to restrict access to

the network for files regarding

Wnd." (as read)

BY MR- W NTON

Q And woul d you agree with ne then
that until that access is restricted the wall
hasn't actually been fully set up?

A No. | would not agree with that.

Q It's fully set up whether or not
you restrict access?

A No. If | stand up and say we
expect you to conmply with the wall, you're not to
| ook at this and you're not to be involved with
this, and you guys are not to have any di scussions
In any proximty, you're supposed to go off the
fl oor and have a neeting in a roomover here where
you can't be heard, the expectation is that
everyone will conmply with that.

Q And that's how you ensure that

(((\) Neesond7Associates WWw.neesoncourtreporting.com
COURT REPORTING AND CAPTIONING INC. (416) 413_7755 (888) 525_6666


http://www.neesoncourtreporting.com

© 00 N oo o B~ O w N

N N N N N N P P P PP PR PR
g b~ W N P O © 0 N OO O b W N +—, O

Catalyst Capital Group Inc. v. Brandon Moyse et al Confidential
DEA, THOMAS on July 31, 2014 Page 96

424

425

426

t hey conply?

A And then you follow up with -- one
follows up with actually restricting it wwth IT. |
can't press a button and make it happen
I mmedi atel y.

Q You've got to get IT to do that.
At that point the wall is established, or the wall
I s established whether or not you do that?

A No. | would say the wall's
establ i shed i medi ately.

Q So even if you don't restrict the
| T the wall's established?

A Well, are you asking ne to
specul ate on a hypothetical situation?

Q | ' m aski ng you about when you
consider the wall to be --

A | consider the wall to be
est abl i shed when one says it's established.

MR MTCHELL: Well, I'mreluctant to
get into testinony, but the menp at tab | is dated
June 19th. M. Myse didn't start until June 23rd.

So, | nean, if you want to ook at the
timng of this. June 19 says that the steps have
been taken to restrict access to the network, and

M. Myse didn't start until after that date.

(((\) Neesond7Associates WWw.neesoncourtreporting.com
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BY MR W NTON

427 Q Can you turn to tab 24 of the
docunent brief?

Now, at tab 24 there's email exchange
between -- to be fair to you, not that you're
I nvolved wth, but there's a Supria Kapoor who
appears to be the chief conpliance officer at West
Face, correct?

A Mm hnm

428 Q Yes?

A She is.

429 Q And Chap Chow i s sonmeone who wor ks
in the I T departnent at West Face, correct?

A Yes.

430 Q And these emails are exchanged
between the two of themregarding the establishnment
of the IT portion of the confidentiality wall,
correct?

A | haven't read this before, but...

431 Q It's not that long. Wy don't you
take a mnute and read it?

(Wtness reads docunent)
A Yes.

432 Q So | ooking at the top email sent

at 5:47 p.m, do you agree with nme based on the
(@ NeesoniAssaciates (416 4157755 (558 5256658
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433

434

435

exchange between Supria Kapoor and Chap Chow t hat
as of that period on June 19th as of 5:47 p.m the
| T wall had not yet --

MR M TCHELL: Don't answer that. She
Is seeking to ensure the restrictions are set up.
That doesn't suggest that they're not. She's
seeking confirmation. That's the content of her
emai | .

BY MR- W NTON

Q So is it Wst Face's position then
that as of 5:47 p.m it was set up?

MR MTCHELL: [|f you want an
undertaking for us to advise as to the specific
tine that the IT wall was set up | wll it to you.
UT MR WNTON:  Yes.

BY MR. W NTON

Q And goi ng back to your affidavit
and tab I, which is the meno. This is the nmeno
that | guess sets out in witing the establishnment
of the wall that you orally announced on the
trading floor, correct?

A Yes.

Q So this is the record of the wal
havi ng been established, do you agree with that?

Yes?

(((\) Neesond7Associates WWw.neesoncourtreporting.com
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436

A Yes.

Q And tell nme what are the
consequences at West Face if someone were to not
conply and were to not conply with the order that
the wal |l be established?

R F MR M TCHELL: Don't answer that.

MR WNTON:. Wiy not ?

MR MTCHELL: It's a hypothetica
question, and there's no evidence that he's
violated this wall. So | don't understand the
rel evance of the question.

MR WNTON: Well, if there are no
consequences then it's not really nuch of a wall,
Is it? So what are the consequences?

MR M TCHELL: Like anything, the
consequences are going to vary dependi ng on what
the circunstances are. There's never one
consequence to anyt hing.

MR WNTON: So there may be no
consequences.

MR MTCHELL: That's not what | said.
| said there are a range of consequences dependi ng
on the nature of any breach. 1It's not a fair
questi on.

BY MR W NTON
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437

438

439

Q So we don't know what the
consequences are for enpl oyees who don't conply
Wi th your direction that the confidentiality wall
be mai nt ai ned?

R F MR MTCHELL: |'mgoing to object to
t he question.

BY MR. W NTON

Q So what is the renedy for Catal yst
If this confidentiality wall is breached?

MR MTCHELL: We'll we're in
litigation, and litigation has its consequences.
He's not a lawer. He's not in a position to
answer what a court may do if there's a breach of
confidentiality.

MR WNTON:. Isn't there really no
answer to that because there's nothing Catal yst can
do outside of this litigation if there's a breach
of the confidentiality wall?

MR M TCHELL: This litigation is
exactly what Catal yst can do.

BY MR- W NTON

Q Wien M. Moyse tal ked to you about
his enpl oynent at West Face did he express any
concern about resigning from Catal yst and not

honouring his non-conpete agreenent?
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440

A No.
Q He didn't have any discussion with

you about that?

A No.

441 Q Did he express any concern that
Catal yst mght sue himor start |egal proceedings
agai nst hin?

A | recall himbeing concerned that,
you know, Catalyst has a reputation of being
extrenely litigious and being unfair and so forth,
and treating former enpl oyees very poorly, and he
was very concerned about how he was going to be
treated. That's what | recall him being concerned
about .

442 Q Did he ask West Face to indemify
himfor |egal fees?

R F MR. MTCHELL: Don't answer that
question?

BY MR. W NTON

443 Q |'s there an indemity agreenent --

MR M TCHELL: Don't answer that
questi on.

MR. WNTON:  -- between West Face and
M. Myse?

R F MR M TCHELL: Don't answer that
(@ NeesoniAssaciates (416 4157755 (558 5256658
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444

445

446

447

question. That's a refusal.

MR. WNTON:  And the basis of that
refusal ?

MR MTCHELL: It's irrelevant.

MR. W NTON:  Okay.

BY MR W NTON:

Q Now, when the litigation started
you were aware of the fact that Catal yst had gone
ahead and sued West Face and M. Myse, correct?

A Sorry. Say again.

Q Litigation started and you're
aware of the fact that Catalyst sued West Face and
M. Myse?

A Yes.

Q And you're aware that one of the
things that Catal yst was seeking in this |awsuit
was return of confidential information?

A | kind of deferred the natter to
our general counsel. | was focussing on our
I nvest nents and so on.

Q Ckay. If you just turnto
Catalyst's notion record. Counsel wll give you a
copy. And at tab 1, page 3 of the -- at tab 1 page
3 of Catalyst's record. |It's the notice of notion.

And at page 3 of the record itself, paragraph (c)

(((\) Neesond7Associates WWw.neesoncourtreporting.com
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you see that one of the things Catalyst is seeking
I's an order requiring the defendants to return to
Catal yst all confidential information in their

possession or control. Do you see that, M. Dea?

A Yes, | do.

448 Q Now, in response to this notion
West Face in your affidavit attached the email from
M. Myse that included the nmenos he'd sent you,
correct?

A The question is what?

449 Q Your affidavit tab K -- actually
tab L. This attached all the menos that M. Myse
had sent you as part of his witing sanples,
correct?

A Correct.

450 Q And these are the nenos that were
mar ked confidential, for internal purposes only?

A When you open them up you can see
t hat .

451 Q  Yes.

A You can't see that fromthe
outside of the email by the way.

452 Q But you can definitely see that in
the notion record, correct? You can see that when
you | ook at --

(@ NeesoniAssaciates (416 4157755 (558 5256658
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453

454

455

A No, no. I|I'mreferring to the
emai|l itself. If you just look at the email it
doesn't say that.

Q Correct. By I'mreferring to the
fact that if you turn to page 70 of the record. W
seemto have different -- turn over to the first
exhibit there. This is the Honburg Invest Inc.
meno. And you see that's stanped confidential, for
I nternal discussion purposes only, correct?

A Ri ght.

Q And if you keep turning to -- |
think there's blue slip sheets. So if we turn to
the next blue slip sheet you see another nmenp again
mar ked confidential, initial review Simlarly al
t hese docunents, the four docunents that M. Myse
sent you were marked confidential, correct?

A Correct.

Q You gave no thought to whether or
not you should warn Catal yst that you were going to
be attaching these to your affidavit?

A Wll, the content of these is very
pedestrian content. It's like this is just for
exanpl e Rona. Rona basically, you know, show ng
publicly available information. W didn't really

care. W don't have anything to do with that

(((\) Neesond7Associates WWw.neesoncourtreporting.com
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particular file. And it's -- as | said before,

it's rather benign the content.

456 Q That was your estimate. So based
on that your judgnment that this is benign you saw
no --

A Wll, all --

457 Q Let me finish the question. Based
on your judgnment that this is benign you didn't
gi ve a second thought to whether or not you shoul d
be attaching these to your affidavit, correct?

A Sorry. Wether or not | should be
attaching themto ny affidavit?

458 Q Correct.

A | don't understand the question.

459 Q Well, these are exhibits to your
affidavit, correct?

A Ri ght.

460 Q They're part of West Face's
respondi ng notion record in a notion brought by
Catal yst, correct?

A Ri ght.

461 Q The notion is for the return of

confidential information, you understood that?
A Mm hnm

462 Q Yes?

(@ NeesoniAssaciates (416 4157755 (558 5256658
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A Mm hnm
463 Q You have to say yes.
A Yes, | did.

464 Q And so in a notion for the return
of confidential information, you don't return it to
Catal yst you put it into your affidavit, correct?

A Yes.

465 Q And nowit's filed in court. You
understood that? That this is nowfiled with the
court?

A Yes.

466 Q And when it's filed with the court
anyone could go to the court and request a copy,
did you know t hat?

A Now that you're pointing it out,
yes.

467 Q Yes. So in response to a notion
seeking return of confidential information you take
that information and put it in the open court file,
correct? That's what you did?

A W did.

468 Q Right. Based on your judgnent

that it was benign information, correct?
A Yes.
MR. M TCHELL: West Face also agreed to

(@ NeesoniAssaciates (416 4157755 (558 5256658
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469

470

471

a sealing order at the hearing of the interim
notion on the matter on July 16th.

MR WNTON:  On July 16th, right. And
that's after the material had been filed in court,
correct?

MR M TCHELL: Yes.

BY MR, W NTON

Q If you can turn to your affidavit.
Tab 1 of your brief. Paragraph 28. 27, actually,
on page 8 of your affidavit.

Par agraph 27 which is page 8 of your
affidavit, just getting back to a sequence of
events. After -- so paragraph 27 you state in the
| ast sentence that on May 28, 2014 Brandon provi ded
us with a redacted copy of his enploynent contract
with Catalyst. And you recall we reviewed the
enpl oyment contract to sone extent earlier,
correct?

A. Yes.

Q So that's two days after M. Mboyse
had al ready accepted the enpl oynment at Catal yst
(sic), agreed?

A 'l have to go back and check the
dates, but that sounds right.

Q Sorry. Accepted enpl oynent at

(((\) Neesond7Associates WWw.neesoncourtreporting.com
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West Face is what | nmeant to say. But you

under st ood what | neant, right?

A |'d have to go back and check that
dat e.

472 Q If you go to tab B of your
affidavit. Just look on the first page of the
enpl oyment agreenment we saw that it's dated My
26th, correct?

A The enpl oynment agreenent is dated
May 26t h.

473 Q So go to the | ast page of tab B,

sir. The last page of that exhibit.
A Mm hmm

474 Q You see it's indicated that M.

Moyse signed it on May 26, correct?
A Yes.

475 Q Now i f you go back to your
affidavit we've established that -- page 8 of the
record, tab 1. Looking at those bottomthree
lines, two days after he accepts enploynent at West
Face M. Moyse sends you a copy of his contract
wth Catal yst, correct?

A Mm hnm
476 Q Yes?
A Yes.
(@ NeesoniAssaciates (416 4157755 (558 5256658
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477

478

479

480

481

482

Q Now, the next page paragraph 28
states upon review ng the Catal yst enpl oynment
contract West Face concl uded the non-conpetition
covenant was unenforceable. W reviewed the
Cat al yst enpl oynment contract?

A Qur general counsel, and | believe
he accessed outside counsel as well.

Q And your affidavit refers to West
Face. Upon reviewing it West Face concludes. So
you agree that inplies that it was Wst Face that
had conducted the review, correct?

A. Yes.

Q You didn't conduct that review?

A | did not, no.

Q You didn't formthe conclusion
that it was unenforceabl e?

A Vell, | think as a group we
concl uded.

Q Yes. And as a group were you
emai | i ng each ot her about this?

A | don't recall any emails on this
topic.

Q You' re engaged in discussions
about it?

A Again, | was primarily deferring
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483

484

485

to our general counsel to reviewit.

Q Did he prepare a neno --

A You got to put this into context.
We're tal king about, you know, paperwork, hiring a
really junior enployee, everyone's busy, and so
handed it to our general counsel to reviewit.
Handl e the matter.

Q Your affidavit goes on to give
sone exanpl es about why it is -- it says | wll
give just two exanples here, and there's exanples
about why it is West Face says the non-conpetition
covenant is unenforceable. That's not your
anal ysis that's reproduced here, is it?

A It is the -- it says West Face
concluded. It says | wll give two exanples. Two
exanmpl es fromthat concl usion.

Q Right. So was there an enmil or
any kind of meno di scussion regarding that
concl usi on?

R F MR MTCHELL: ['mgoing to tell the
W tness not to answer. M. Singh is internal |egal
counsel, and in addition to -- frankly | don't see
the relevance of internal discussions. |It's for a
court to decide whether it's enforceable or not,

but in any event it's solicitor-client privileged.
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MR WNTON:  Well, it's in his
affidavit. So it nust have seened inportant.

MR. M TCHELL: The conclusion is in his
affidavit, but there's no pleading about |egal
advice, nor is there any reliance on | egal advice.
It's the conclusion. It was the conclusion of West
Face that the non-conpetition covenant was
unenf or ceabl e.

MR WNTON.  Well, our position is that
havi ng gi ven exanpl es that appear to be intended to
justify that conclusion that solicitor-client
privilege of any type has been waived and that
t hose communi cati ons shoul d be produced.

MR. M TCHELL: That may be your
position. | disagree with that position.

MR. WNTON:  Just for the record, we
asked for production of any witten correspondence
where West Face forms any kind of conclusion that
t he non-conpetition covenant is unenforceable.

R F MR M TCHELL: That's refused.

BY MR- W NTON

486 Q Just back to paragraph 27 for a
mnute. Your evidence is that on May 28th M.
Moyse provided West Face with a redacted copy of
hi s enpl oynent contract. Do you know if that was
(@ NeesoniAssaciates (416 4157755 (558 5256658
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by email, or was that just a hard copy he handed
soneone at West Face?
A No, | don't know.
Could I be excused?
MR WNTON:. W don't have nuch | onger.
BY MR W NTON:

487 Q You don't know if that was by
emai | or not?

A Sorry.

488 Q So May 28th M. Myse sends or
provides you is the |anguage with a redacted copy
of his enployment contract.

A Mm hmm
489 Q Was that by email ?
A | don't know.

490 Q Counsel, can you pl ease check, and
If it was we'd ask that that enmail be produced.

UT MR M TCHELL: Yes. [I'Il provide that
under t aki ng.

MR. WNTON. Thank you.

BY MR W NTON:

491 Q Paragraph 29 of the affidavit West
Face al so reviewed the non-solicitation clause and
made a conclusion it was simlarly unenforceable.
Let's just cut to the chase here, counsel, and our

(@ NeesoniAssaciates (416 4157755 (558 5256658
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position is simlarly that there's been a waiver of
solicitor-client privilege. W're going to ask for
any communi cations related to the review and/ or
concl usi on conducted related to the
non-solicitation clause.
R F MR. M TCHELL: That's refused.

MR. WNTON: Let's take a five-mnute
br eak.

--- Recess at 4:52 p.m

--- On resuming at 5:01 p. m

MR WNTON: M. Dea, this concludes
your cross-exam nation. Thank you very nuch for
your time.

- --\Wher eupon the proceedi ngs adjourned at 5:02 p. m
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REPORTER S CERTI FI CATE

|, CONNIE A. HOLTON, CSR, Certified
Short hand Reporter, certify;

That the foregoing proceedi ngs were
taken before ne at the tine and place therein set
forth, at which tine the wtness was put under oath
by ne;

That the testinony of the wi tness and
all objections nade at the tine of the exam nation
were recorded stenographically by ne and were
t hereafter transcri bed;

That the foregoing is a true and

correct transcript of ny shorthand notes so taken.

Dated this 1st day of August, 2014.

Connie Holton
Per: Connie A Holton, CSR

Neeson & Associ at es

Court Reporting and Captioning Inc.
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