
WFC0080351/1 

15 

Commerciai List Court File No. CV-i i238-00CL 

ONTARIO 
si IPPPIOP rni IRT OF .11 i.QTirp 

1 tmm • XI • X "1* I W • a taM 

norniimcDmA I  I  I C T  
W  V/ IVII¥I^I  X WIJ- IL .  ^ IW I  

I Kl IT I—I C IV A A I I C D D# XO/»^/-HOO A 
11— IVI/-V I J U-.I \ I IIIC L^U0//fC700 K^Vl f jUIGUKJl  tO /~*Ui 

I^^U, (J. D. IUr db dl I lt?l IUt?U, OtJULIUIl I OZ. 

D c r\ 
I\.w.v - / ,  U N  

A K 11-\ iK i TI ir- h A A i i r~r^ /-M— r%..i_ H ^ n c / < - i \  _ r  ±i f - j .  .t „jr ..'i 
rtiNU IIN i nc ivirt i i irr\ ur r\uie ui me KUIVS UI UIVII 
Procedure 

AND iN THE MATTER OF a proposed arrangement 
involving Mid-Bowline Group Corp., its shareholders and 
optionholders, Shaw Communications Inc., and 1503357 
Alberta Ltd. 
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(sworn January 8, 2G15) 

I, Anthony Griffin, of the City of Toronto, in the Province of Ontario, MAKE 

OATH AND SAY: 
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held Toronto-based investment management firm, i have been a Partner of West Face 

since the Fail of 2006, shortly after West Face was founded. I was the Partner who 

initially had primary responsibility for the WIND transaction (discussed below), and 

continued to be involved throughout the transaction. I have also been involved in the 

sale of West Face's indirect interest in WIND to a company controlled by Shaw 
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set out in this Affidavit, except where such knowledge is based on information from 
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others, in which case I have stated the source of the information and believe it to be 

true. 

I am swearing this Affidavit in support of an Application by Mid-Bowiine Group 

Corp. ("Mid-Bowline") pursuant to section 182 of the Business Corporations Act, 

R.S.O. 1990. c. B.16. as amended Cthe "OBCA"') for an order aDorovina a olan of 
' ' \ * i i v i • 

arrangement (the "Arrangement") involving Mid-Bowline, its shareholders and 

rinfir\nhrJrloro .Qhcm/ anH Alhor+a I trl /"Diimhacor'^ Mirl_Rnu/lmo inHiroo+h/ 
u i ̂  i ii Wj ^ ( I W A V » |  i \ju\syjrsj t t ^ • v«iva*v«wa } • iviiva i—s vriti I  w n I V I I I  LI y 

muncs 'inno/. ^ \ A /iKrn n™* mii/ikrn»\ 
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o 

among others, funds managed by West Face (through WAL Telecom LP. ("WAL")) 

funds managed by Tennenbaum Capital Partners, LLC ("Tennenbaum") 64 NM 

Holdings, LP (,,64NM,,1 and together with WAL and I ennenbaum, the "New investors") 

and entities controlled by Globalive Capital Inc. ("Globalive Capital", and together with 

the New Investors, the "Investors"). WAL currently holds an indirect 34.85% equity 

interest in Mid-Bowline, which indirectly holds all of the equity interests in WIND. 

4. WIND is at present the largest challenger to the three incumbent mobile wireless 

telecommunications companies in Canada: Rogers, Bell and Telus. Shaw is a major 

Canadian Internet and cable television service provider. Shaw acquired Advanced 

Wireless Spectrum throughout Western Canada and Ontario in 2008, but ultimately 

< " 4 i rstiz-J f*+y-\ l-si iiIrJ I+o /-tiAirt na'hA//~^r*[z onoi I£iri+K/ c*IH fhci 
VJdd I I 111 Ilkj'L lU I |lwl ILO WWII I I II^LVVV^tCV i I Wl I I OWICItWll ClltVI W Wl I VI y U IW 

to— • I 11 ***.  ̂^ L-v i <L U 111 mt* v t 
i>pt;uLiuiii iiuciiuc^ men n nau du^uiicu m ^.uuo. 

mobile wireless telecommunications business through the acquisition of Mid-Bowline 

Shaw has now decided to enter the 
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and WIND. The combined assets of Shaw and WIND have the potential to create a 

stronger fourth wireless company in Ontario, Alberta and British Columbia, which the 

Government of Canada has been trying to encourage for almost a decade. 

5. If approved by the Court, the Arrangement will result in, among other things, the 

sale by the shareholders of Mid-Bowline of their shares in the corporation for aggregate 

^/-mciHc»ra+ii-»n nf annrnvimatoK/ <£1 R hiMii-in ronrocontinn "Sfi 1 1  nor charo I holiawo that 
I WXIIWI • W I I W/XI I t I VA\W I j  I , W »-> I I I I W • • , IW^IVWWIIVIII^ W . I I fxTWI WIIMIW. I WWIIWVW 

4 " l - \ /~\ /\ IO in  i m +r" v  1-/-1 h  / I  I D /"tiA/ l i r t  A îto e*̂  I r "r» D f t  / I  i » - J  
11 ic r\j 1 a 1 1 ici 11 10 111 LI 1^; 11 II^;I ui IVII«WJ-I_?^VVIII its ai m ILO oi ICII <^i IU'IV^^I o. L^VJII I IVIIU~ 

Bowline's board of directors and its shareholders have unanimously approved the 

Arrangement. 

The Plan of Arrangement provides that the shares in Mid-Bowline that Purchaser 6. 

is to receive pursuant to the Han shall be "free and clear of any bncumbrances, 

adverse claims or other claims of third parties of any kind." The only claim over the 

shares of Mid-Bowline of which I am aware arises from a contingent proprietary claim by 

The Catalyst Capital Group Inc. ("Catalyst"). This contingent proprietary claim by 

Catalyst was made in an Amended Amended Statement of Claim dated December 16, 

2014 in an action against West Face and Brandon Moyse 

In that action, Catalyst alleges that West Face acquired its interest in WIND in 

September 2014 thanks to an alleged, but unsubstantiated, breach of confidence by 

P r o M r w / e ^  M r  M r w / e e *  \A/hrk \ASOC Oft \/ocarc rJH at the* timtf* \A/CSO a frxrmor inninr 
L x S  I  C 4 1  I V I  V / 1  I  I V I W y s J W .  I V I I  .  I V I W j f t J W ,  V  /  I  I W  W  J f W U I W  WIW4 UL II I ̂  VVUW U I W I I I I W I  J U I I I V I  

I s-vi r-s y-vf Iv la jy* »—1 *-* 4- \ A / y-v<-»+ «-4 irmi r* ^ \ i- irz-v/^ s^% ^ ^ IT 
CI i ipiuycc ui v^cuaiyoi VVIIU vvui rvcu ai vv^oi i ao a JUMJLJI ai laiyoi tv^/i 1111^^7 aiiu a MCIM 

weeks in June and July 2014. During that time, he was firewalled from any 

communications and documentation concerning WIND. Catalyst nonetheless alleges 
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that Mr. Moyse disclosed to West Face, and that West Face misused, confidential 

information belonging to Catalyst about WIND. 

This allegation is categorically false. West Face was aware of Catalyst's g 

concerns regarding Mr. Moyse's alleged knowledge of Catalyst's confidential 

information before he started his brief period of employment at West Face, and took 

rooormaHIo mooci ircac tr* firoAA/oll IV/I r IVyinx/cQ frr\m \A/ocf Pono I foom thX A / Q O  
I  lutwriv vw ill vx v v i» r v 1 1  .  iv i\sy riwiii ti iv^ V V V X ^ L  I  <wi I  I V ^ U I  i i 

\ A / i M r \  
VVMMi-/ 

4 - « - k <f •  ̂ C I-I I I »-v* 4 -1̂  /-*4- hVIv rss f-% cj r-* k-M / /-v+z-i i-i /-* I 
u ai lociuiiui i. i_vcni aosuiiniiy uicu IVM . iviuyoc nau any IIICILCIICII 

i a / ̂  i t-s *+ +l-i 
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confidential information about WIND, he never discussed WIND with anyone at West 

Face. Moreover, the investors acquired WiND only after Catalyst was unable to reach 

an agreement with the seller in August 2014 during an exclusive negotiating window 

three months after Mr. Moyse had left Catalyst, and a month after he left West Face. 

The Investors succeeded not because of any (non-existent) information received from 

Mr. Moyse, but because Catalyst's exclusivity expired without reaching an agreement 

with VimpelCom. Only after Catalyst's failure did the Investors acquire WIND using an 

ownership structure of which Catalyst was aware, but which it chose not to pursue. 

PART !! ~ BACKGROUND TO THE ARRANGEMENT 

WIND Mobile Corp, 

WIND is a corporation existing under the OBCA that has its head office in 9. 

Toronto, Ontario. WIND is Canada's largest non-incumbent wireless carrier, serving 

annivwimatolu QAC\ 000 ci ihcrriharc in Rritich P.nliimhisa Alh^rfa anH Snnth^rn anH 1.4̂  | IsTSVII I I ̂  IW I jf IBF'IWJWISW WWfkSWWIIh^WIW III I I IE W I I Vrf' VI'WflllMIMj f 1IK^'WII.W4| V4 • • •»•« » I *— 

<^*-*+<-1 ris\ D fl I JI-QO+K / f-\\ A ifi e> *1000/. rxfolrarao /rf VA/IMP^ 
L-CIOLCJ II V^/ [ f IC41 11^. JVIIVJ-UWV Ul 1^ 11 IKA II WW I IO / W /V Wl il IW OJ mi I V V I I  HL-f. 
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WIND was originally formed in 2008 pursuant to a joint venture between two 10. 

principal parties: (1) Globalive Capital (then known as AAL Corp.), the principal of which 

was Anthony Lacavera; and (2) Orascom Telecom Holding S.A.E. ("Orascom"), a large 

Egyptian multi-national telecommunications company. Globalive Capita! and Orascom 

holrl thoir in \A/IKin inHir<ap+l\/ thmiinh Q r^nrnnrafinn ^allorl r^lnhalf\yo Inwoo+m^nt 
I I \-f LI I II ill I WW (.W III V V I • 1 I I I I I W W k I jf klllWM^II U WW I J-* W I III W II WM I I W W I I I * W I I I V W W LI I IW I I I 

LJ I r4 i »-* r* f** I 
i IUIVJII iyo p. \  \ J t l  IV^ /• 

1 1 r/~iI^I i il<^+<^\r\/ r^o+t-i^+11^1^0 
I  y  I COll  IOUVJI IO 

•fj^ ra'tr* /"NXii/m/—»rr»^ir*\ f** «<-* ir\ r* rJ • 
IWI^I^II ^vviidomp KJI x^ai icauiai 1 
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telecommunications operators and spectrum licensors that existed at the time, Globalive 

heid 66.68% of the voting interests in GIHC (compared to 32.02% for Orascom) even 

though Orascom heid 65.08% of the total equity interests (as compared to 34.25% for 

Globalive). In December 2009, WIND commenced operations, providing mobile data 

and voice services in the Greater Toronto and Hamilton Area in Ontario, and in Calgary, 

Alberta. 

12. Since that time, WIND has expanded into Ottawa and parts of southern Ontario, 

as well as Edmonton, Alberta, and Vancouver, Abbotsford, and Whistler, British 

Columbia, As of the date of this affidavit, WIND is Canada's fourth largest mobile 

operator, and the largest challenger to Rogers, Bell and Telus. As set out in the media 

rzsIJ-S<-*0 CvKil^lf "^ " It Inaafi /^lir*\/ /"if /"vf 
IdCJCIOC dlLdlsl ICV4 CIO I—AI I Ik/1L I , II 1 IdO I kl IW Wl LI WW V WI I III 1^1 IU V^l WGIIIC1U0 

since at least 2007 to foster more competition in the wireless market by encouraging 

new entrants into the various regional wireless market across Canada. 

in 2011, VirnpelCom Ltd. acquired the majority shareholder of Orascom, giving A st 
IO. 

VirnpelCom a controiiing interest in Orascom and, indirectly, Orascom's investment in 
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GIHC and WIND. VimpelCom is an NYSE-listed mobile telephone operator 

headquartered in the Netherlands. 

14. Notwithstanding 2012 amendments that removed certain restrictions on foreign 

control of smaller telecommunications service providers like WIND, foreign ownership in 

Canada remains subject to the Investment Canada Act. Indeed, ! believe that 

regulatory concerns prevented VimpelCom from carrying out a reorganization of WIND 

I'M A fn a re* K i r\ In OA'IQ fkiot \Mr\ i i l/"l IhrM in ht r\ i if onrl f* i\ 
\J VV I It^l Ol up II I 4.V I ^ LI IC4L VV^UIVJ IICIV^ V^a^l IC4I C4I IU ^ I V ^1 I V II I I V-fWI M 

\  AilM ni 
lULcll UUIIUUI Ui VVIINU. 

I  v"* I  ̂  ̂ I I y—* b- b—« « jai 4> L>% • X £ VI I b— X* U X • 4i U b* 111 r U% I I b-  I  r*, iji £ 
ill icue < L \ J I O  i iccmicu uicti, iiusucueu uy u ic icyuidLuiy I IUIUIC^ u iducru m 

H C 
I U .  

Canada, VimpelCom decided to divest its ownership of WIND. Orascom, and later 

Vimpeicom, had made numerous substantial sharehoider loans to WiNu to finance 

WIND'S acquisition of AWS-1 wireless spectrum and ongoing operations at WIND 

which WIND was not able to repay. This debt allowed VimpelCom to control the sale 

process, notwithstanding that it had a minority voting interest in GIHC and WIND, . 

because VimpelCom could seek to force an insolvency if it was not satisfied with the 

sale process. A number of interested potential buyers came forward, including 

Tennenbaum, West Face, and Catalyst. Ultimately, in September 2014, the Investors 

o/**+]nn fhrru inh o francor»firkn fr» sar^m liro X/imnolf^rum'c onriitv/ anrl 
C4\SlrlllV^ UIIVVI^II IVMl^ L^WWIII IW, \^l U II 14 I l«JW4VS tl K* I I Lvy U4 W\*| S^4 11 W V II • I^SWIVSVI I I V I bj f-« I I U 

j-J v i i*^ f"^ II—J lA/IMPt 
UCUL IIIICTICOIO in VPII IV^r OHU WIINL/. 

I « K I y-n* UN <-I« v O/"! A  A  11 t A /i /~< +l»\ /-\ ir/-\ t 1/^S t1*/^ /** i • i I ( I /-v r-\ / lo 4" k™i 
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ownership structure of WIND was reorganized so that WIND became an indirect wholly-
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owned subsidiary of Mid-Bowline so that the Investors held voting interests in proportion 

to their overall economic interests in WIND. 

17. The authorized share capital of Mid-Bowline consists of: (i) an unlimited number 

of Class A common shares, of which 236,947,534 shares are outstanding; and (ii) an 

unlimited number of Class C common shares, of which 2,500,000 shares are 

outstanding. The Class A and Class C common shares have identical rights, 

rao+rir'+i/^r^o onrl r\ri\The* ohor^hrJrl^ro' n-f A / I Fnci or\rl + hiQ ra +ha ir*rlir£sr*t 
I I^LIWI IO, «l IVI I I V | I 1Ol IC*I Wl I ^ \-f I IV I I  V_l — \J W I N  1^, 111^ 

i A  r\ \ A /1 ^ I r~\ •" ^  I I ^  1^ U i L  ^ ^ Us 17^ x ̂  I-* • i "l* IP IV / ^ ̂  11 i r J—K ( i f  ^  
uvvncid VJI VVIINI-/, die; UUL HI U IC UUOUIIIOIL diLcaoncru ao I_AIII IJII  ^ ^uuncuuvciy, LIIC 

Sharehoiders"). 

Serruya Private Equity inc. and Luxembourg Famous Star 3ARL have entered M r \  
1 0 .  

into voting trust arrangements with uiobaiive mrbine Corp. 1 ("GiCi") (one of the 

Shareholders controlled by Giobaiive Capital), pursuant to which GTC1 has the right to 

Siguier Guff Hearst Opportunities Fund, LP and vote their shares in Mid-Bowline. 

Maycomb Holdings IV, LLC have entered into investment management agreements with . 

Tennenbaum pursuant to which Tennenbaum has the right to vote their shares in Mid-

Each of the Shareholders who is a natural person is a director or officer of Bowline 

Mid-Bowiine and WIND. 

Mid-Bowline also has outstanding a number of stock options, as follows: 19. 

GTC1 is the holder of fully-vested options to acquire 10,000,000 Class A \WV 

common shares of Mid-Bowline at an exercise price of $1.00 per share 
J Q  \ A /drd nron+zarf in 
iv^ Vrfu^hjuii vw j-y L I  wi i \ j  vvv^iv^ ^I U M I V S V *  >  •  •  

connection with the acquisition of VimpelCom's interests-in WIND in 

f+hea ii-vi-io Th 
Vu 

OCfJlCEMUCr ^.U It. 
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l wo former officers of WiNu, Simon Lockie and tmce scheschuk (the 
"Fnrnn*»r Offirpns"^ hnlrl an annrAfiatA nf 3(10 000 fi ill\/-\/Pst<=>H nntinnis to • • * • m j y a a a wi • » w I wi » v j v -w * â • a j w % ^ ^ i a a  ̂

acquire Class A common shares of Mid-Bowline at an exercise price of 
it *1 OO •"s/~vv 1^ •«-» r/~\ /+1^ /-» "Cy%i"myM" Ail i n ^\nr«rt+i/"^ M c*"\ 
I . \J\J p^l OIICIIC7 ^Ll IC I  I M I I I ^ I  IVIClllCXVjC7M|\^ll(. W^/UV^IIO ). 

Management Options were granted in connection with the mutual 

termination of employment and release of the Former Officers and WIND. 

(b) 

T"U /~s C vr~vi r\ K 
I IJC i Ul I I 1^71 

A number of officers and employees of WIND hold an aggregate of 

18,027,000 vested and unvested options to acquire Class A common 

shares of Mid-Bowline at an exercise price of $1.50 per share (the 

"Management Options", and together with the Globalive Options and the 
Crvmnor IVyi<ar»on£irvt^n+ f^rvtir-ine the* "VA/IMPI PlononHinri on the* 
I V/l I I IV> • IVIC4I IQJyV^I MWI | t LI 1%^ VBIIIkar / j .  ^ WI • <̂ 4 11 I ̂  WI I lllX^r 

new employment arrangements agreed with Shaw, some or all of the 

(c) 

unvested Management Options will vest immediately prior to the 

completion of the Arrangement. 

Neither WIND nor Mid-Bowline is a reporting issuer under applicable securities 

legislation in Canada, and their securities are not offered to the public, nor listed or 

posted for trading on any stock exchange. 

20. 

Shaw Communications Inc. 

Shaw is a diversified communications and media company, serving 3.2 million 21. 

customers through a reliable and extensive fibre network. Shaw serves consumers with 

broadband Internet, WiFi, Digital Phone and Video products and services; its Business 

Network Services and Business Enterprise Infrastructure Services provide more 

sophisticated telecommunications products and services to small, medium and large 

enterprises; and its Media group operates one of Canada's largest conventional 

television networks and 19 popular specialty channels. Shaw is traded on the Toronto 

-anHI MckiA/ Vrirk e+nr»l^ tw^hsmnoc anH ic inHi iHorl in thfa R&P/T.^Y RO InH^v 
IV« • ¥* I WI P\ WSNWl I14I WI IS* IW II II I II l*_* XXV->VI ' » •W* * W II IV* w./V. 
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Background to the Arrangement 

WIND and the Investors on one hand, and Shaw on the other, are not related 22. 

parties, and are dealing with each other at arm's length. 

As mentioned above and described in more detail below, the New Investors 23. 

acting with Globallve Capital through Mid-Bowline, acquired WIND in September 2014. 

The New Investors are investment and private equity firms that saw WIND as an 

i mrJorwoli ior4 accof \A/ac Koinn erJH hw X/imnQlf^nm af a Hictroccorl nrino KOOOIICO rvf 
M I IV1 W I V k LI I Ml V V 11 I VJ \*r | V^l i^ ry  VIII I K* I  II W4 V V-« V4 Iv^ll Is/ I I VI VX I 

i-%. • »-* «-• y-f-s.r-Mi i li-i+z-* J- « f-% I !/•* L-M / M <-» s4 r* ' <-» f/-v rz-v irN • tr'S s\ »"r» 1^ ! vs -fir! iy% ^ r% 1+ 
unyuniy icyuicuuiy uiiaucnyco pwocu uy vyai laua o luiciyii wvvii^ i o J J i p  i ^ou IUIIUI 10. n vvao 

never the New investors' intention to own WIND indefinitely, but rather to improve the 

company's fortunes and sell it to a buyer at an appropriate time. The most obvious 

potential buyer would be a strategic buyer ( i .e. an existing telecommunications 

company) like Shaw. 

WIND'S prospects improved in March 2015, when it was the only challenger to 24. 

the three incumbent wireless companies to successfully bid for AWS-3 wireless 

spectrum in all regions of Canada which had been set aside for non-incumbents in an 

auction run bv Industry Canada (now known as the Deoartment of Innovation. Science 
J 4 \ i * 

1 1 ' and Economic Development, or "DISED"), WIND'S principal non-incumbent competitor 

in thic ronarH MnhilirMtv ( r t i  u/hi^h P.a+aK/et u/ac at the* timo a rroiHitn^ HiH nnt hirl fnr 
1 I 1 VI J I W I W ^ I V4 J IWIWtaMIIWIVjr \v" V V I I I Wl I 1*4 (,<*•« I SSV WVAW V l̂. (.IIW HI I I W wt WlWVIi W I j J V«IV« IIW W>Vf JWI 

IJ-V-^ ir\ A\A/O Q ^i i/-*fi i-kr\ \ A / I  M n iAinc?« +hi^ + / A  K + r * i n  /  x / o l i  
op^ L /iiuni J 1 1  L J  J C  v v auv^Liwi i. V V I I ^I^/ vvao tv/ v>k/iciiii ^ A u c 7 i i i t 7 i y  v a i uci k/i^ 

wireless spectrum capable of carrying the latest 4G LTE wireless signals on attractive 

Notably, DiSED's vvebpscj^ Csnsds's Wireless Policy now empMSSizss the fact thst Csnsdisns hsve 
"more choice" because a "fourth wireless service provider [aka WIND] obtained specirum in every region of 
the country, delivering on the Government's commitment to encourage more competition in Canada's 
wireless industry". A screen-shot of this webpage as of December 18, 2015 is attached as Exhibit "3", 
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terms. WIND'S value increased further when it acquired additional AWS-1 spectrum 

licenses from Rogers (many of which Rogers had acquired from Shaw, as described in 

the next paragraph) for nominal consideration in July 2015 in connection with Rogers' 

acquisition of Mobilicity. 

Shaw has been interested in developing wireless capabilities for many years. I 25. 

r^ilw in +hio ranorH rvn o QKQIA/ inx/^efrnr nrQcontofirsn ic atfcmhoH fr* +hic ac 
I W I y III LINO I Ml V^l 1^/11 U I U VV II I V I W •J'W I 114*4 WIVII CIIUV IW ^4 IVy CV CI II N_> / HI I |\^ tvl V I S. MW 

I i s L-« • Ut!'!- " A " I ft O O O Q Oinnkk/ A\A/0 *1 \ / i I c^K^/^vrn+ri ii^m »*Y-I /~I «-* »-* 
CZAIIIUH **• . in .̂uuu, onavv au^uucu /-\V V V ? - J  V V I I C I C O O  U I  I  I , anu i n i ICI IOCVJ an 

initial build-out of wireless infrastructure in 2010. Ultimately, in 2011, Shaw decided that 

building a wireless network from scratch was prohibitively expensive at that time, and 

decided not to move forward any further and instead focus its energies on building a 

WiFi network to provide free mobile connectivity to Shaw's wireline customers. 

In 2013, Shaw granted Rogers an option to acquire its AWS-1 spectrum licenses, 

which Rogers ultimately exercised in July 2015 in connection with its acquisition of 

26. 

Mobilicity. In order to obtain regulatory approval for this acquisition, Rogers transferred 

most of this spectrum to WIND for nominal consideration. Now, with the opportunity to 

acquire WIND, Shaw is able to acquire Canada's fourth largest wireless provider with 

cnffirNont iA/in=ilocc cru^Hri im tn trancitinn tn ACZ I TF tpar.hnnlnn\/ anH mmnAfp Wh>4 I I II I L W I I •'WWW W W VI I I I V hi Vtf* I I • 1I I »-mt i «. vwi • • • w • y « • • • wi r < j 

\*/l+K f h r o i =i imK/=in+ ui/irdl^oc* \ A / i +K/->ii i+ kiraxyinn KIIIIH ito r\vA/n no+\A/r\rl/" frrim 
Willi LI 1^ LIU ^^7 II l^rUI I lU^I IL VVIIV^I^OO VOil I IWI VVILIIWML IIC4VIII^ vv/ I IW V/VVII IIWlW*\->ll\ I I » I 

scratch. 

I  MM • <•» I-M** L** J fr~'* v M Lj I ^4 •J  l<s I  < \  4" 4" j-h i A i \A/IKIr 1 
I cini MiiuiMitJU uy DUidiiu CJMU ucucvc mai onavv, VVUNL/ anu udiani \j\ u ic; 

o-r 

Shareholders began discussing the possibility of an acquisition transaction in mid-July, 

k!015 (Shaw and WiND entered into a non-disclosure and confidentiality agreement on 
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July 16, 2015). I am further informed by Kevin Greenspoon of Davies Ward Phillips & 

Vineberg LLP, counsel for Mid-Bowline, and believe that WIND delivered management 

presentations to Shaw on or around July 27 and September 14, 2015, and that Shaw 

was provided access to the WIND data room the following day, on September 15. 

Qhouw r>r\nrli ir>+£aH Qvfonciwc* H M Q  r\n MiH_Rn\ A /lina onrl \A/IMPi frvkm thrYM inhi 
W  I  I  U  V V  V  y* ^  •  M  ^  J  I I  I V I I U  l — F  W  V  M  1 1 1  L  W  ^ I IV>4 VVII^I^/ I I W M I  t M W i  I  L I  J  I  w u  \ ^  |  •  

fcw > /-J O /•% r* + M  i i /->« ir I v / 1 1  /~i »^i /~« i-k »-J 
i i ui M 11 nu-ocpici i IUCI LI 11 vj uy 11 vzany I\U*Z\ , 01 law aim 

4>^« n\ r\ i-* »- ^ a *1 c 
LU I lUCI I U, £-\J I yj , 

certain of the Shareholders exchanged drafts of a non-binding letter of intent and term 

sheet (the "LOi") outlining the key parameters of a transaction. On December 7, 2015, 

Shaw delivered a draft share purchase agreement to WIND and the Shareholders. 

On December 8, 2015, Shaw, WIND and certain of the Shareholders executed 28. 

the LOI and an exclusivity agreement, which granted Shaw exclusive negotiating rights 

with respect to a transaction involving Mid-Bowline and WIND through December 15 

2015. Shaw and the Shareholders negotiated the terms of the definitive acquisition 

agreement through to December 16, 2015. In addition to the purchase and sale of the 

shares of Mid-Bowline, the definitive agreement addresses the exercise and sale, or 

+ormina+ir>r« r\f tho WIMD ClntirinG on that nn norcnn nthdr than tha Pitrrhacpr XA/OIIIH LW I I I I I I I  <_-4 I. I  vy I • j W • LL I  v_>- V V I  • « •«_* hSUWIIV) W II I  \_>4 v I • V K* 'W (WWII wvaiwt kllMII I.IIW • VAIWIIMWWI T«WWi«W 

r»r<^+ f^ i i i r-r\ /~irt i i Ifs i i M+Z-H r*/"vc» fo i r\ D A/I i n d ( rmr\ \ A/I M fr\llr\\R/inri 
liov^ d I i y i n  ao^uii ̂  n I Lt^ i  ̂ oio II i IVIIU-L^WWIII ISS yc4i t \ j  n IVJ n oiwiiy vvii^i_yy i^nwvvniy 

closing of the transaction. 

in the course of negotiations and, more specifically, in the context of certain . r\r> 

representations and warranties that Shaw requested from the Shareholders with respect 

to encumbrances on the Mid-Bowline shares and pending litigation, West Face 

disclosed to Shaw that Catalyst had commenced an action (described in more detail 

below) in which it asserted a constructive trust over "all property, including, but not 
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limited to, securities, security interests, debts and other financial instruments, acquired 

by West Face, its officers, directors, employees, agents or any persons acting under its 

direction or on its behalf, as a result of its misuse of [Catalyst's] Confidential 

Information." Catalyst has taken the position during the course of that litigation that 

Wdcf Fnnfi ar>rii liriarH itc inHiront intoroct in VWIMD "ac a rociilt nf itc rallonorll micuoa nf 
v v i. n M w WM i w 11 i 11 xy v HI vv^ i ww k HI v v • i i *_•< K** I V WI I V I i vw 11 w ̂  \JI J w I 

LII^ ii iVJt?i ilia 

A r* lA/ill i n nr»/-vr^-\ K^lr\ \ A r  o+*-* k /o+'o <a 'S rrN I* / 
/~\o win ^yvpiciiii^^ in 11 iv^i ̂  vj^ian I^^I^VV, \_/aLcuy-JL o aii^yaiiv_/i 10 a i ̂  ^iiui^iy 

on 
«w»V . 

without merit. However, so long as Catalyst's claim remains outstanding, Shaw would 

be exposed to the possibility of litigation claiming a constructive trust over the shares of 

WiNu in which West hace had an interest, and which bhaw is proposing to acquire in 

this transaction. Shaw was not willing to subject itself to such risks. The Plan of 

Arrangement is therefore necessary in order to provide that Shaw will take title to West 

Face's (or rather WAL's) WIND shares free and clear of Catalyst's claim. 

After the close of markets on December 16, 2015, Shaw, Mid-Bowline and the 31. 

Shareholders entered into the Arrangement Agreement and announced the transaction. 

The only reason that this transaction is proceeding by way of plan of 32. 

arrangement is to provide Shaw with clear title to the shares of WIND, while at the same 

time giving Catalyst an opportunity to be heard before Shaw's title is validated by the 

Pk/^iiir+ I—loH +hio Kcidri ran11irci/H fJ-ici Qhorcihr\IHarc \A/c*ra nreartareaH fn rM-r^QQrl ki\/ Qhare* 
W W U I l .  I lau L I  1 I  ivy l  I  I  J  11 f L I  l\ w  W I  I C 4  I  W  I  I  W I V *  I  V V ^ I  W  ^  I  V W  | » M  t-r y W I | <-41 ^ 

h J • 1 U<t ^ A ^ k-v4- 1>>!i4,Ux>^>L ^1^%/ «-»-»I I i l-/-> »-v* »-% K%+ y-*f rN I I ••+ ^ f I ll ^ /-J \ //™\ »-<-* Q 
nuiuiJct^c; AAyiccnidii VVIUIUUL any idjuuciiitJiiL ui OUUIL appi uvai. i i ic umy au vci 

third party claim over the WIND shares of which the investors are aware is the 

contingent constructive trust claim asserted by Cataiyst. Having said that, the Plan of 
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Arrangement structure also facilitates the exercise of the WIND Options such that 

optionholders can participate in the transaction in a tax-efficient manner that does not 

require a significant outlay of capital by them. 

33. The Mid-Bowline Board unanimously believes that the Arrangement is 

reasonable and fair to Mid-Bowline, and unanimously approved the transaction. 

Attached as Exhibit "5" to this Affidavit is a unanimous written resolution of the board of 

Hiror»fnrc nf MirLRnu/lino armrm/inri tho Arrann^mont Anroomont anH Plan nf J I W V/kW J W I J V I K W4 ' t—' W * * I 11 I I W V I I I y h«l W § \ I I U I I Vjj I IW I I I WW I llWIIh l_4 4 • | I ^41 | W • 

A  rr\T +t-s/-v r\ ro I fs C  r i  O rf\/-vI / ~ J I r «  /">. i m ̂  I v  /  r~\\ P ai iy ci 11^11 L, CACOULCVJ uy CCIOJ i wi LI IC UII^UIUIO. i 1\ j \ icin^i o cuou ui ia« 1111 iwuoiy 

support the Arrangement. Attached as Exhibit "6" to this Affidavit is a unanimous 

written resolution of the Shareholders of Mid-Bowiine approving the Arrangement 

Agreement and Man of Arrangement, executed by each shareholder. Among other 

things, these resolutions: 

approve the proposed Arrangement Agreement and Plan of Arrangement; (a) 

confirm that the Arrangement, the Arrangement Agreement, the Plan of (h \  

Arrangement, and the transactions contemplated therein are reasonable 
••J ! ir +*-\ IVilis-J D r-«.i A. jl i fc"* /-v • 

emu IGIII IU IVIIU-UUVVJII ic, CII IU 

authorize Mid-Bowline to take all necessary steps to execute the Plan of (c) 

Arrangement and obtain a Final Order approving of the Plan of 

Arrangement. 

r-» A r-»-r HI -ri 11— A r-»i-» A 
rMIM III"" • nc I 

I J|^ + v r I ^ XX 11 I I 4«  ̂̂  rs f* 
\ i IG LI <31 loauuui i oui i ici i ifJiaico uui IOIUUII ly n iroi loav^uui i uy i \ icai IO, ai MUI ly \JU ICI 

o A 
ot. 

thinga, uf the Arrangemunt. The terms and uunditiunS of the Arranyumuiit are Sut Out in 

the Arrangement Agreement and the Pian of Arrangement, copies of which are attached 
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as Exhibit "7" to this Affidavit (the Plan of Arrangement is Exhibit D to the Arrangement 

Agreement). If approved by the Court, and upon satisfaction of the other conditions set 

out in the Arranaement Aareement. includina aooroval of DISED and the Comoetition ^  w  -  (  W  I  I  . . . . . .  •  •  P  •  •  •  

Bureau, it is anticipated that the Arrangement wi!! become effective by no later than July 

1 on-lfi /tho 
I j  t— W  I  W  y  L I  * N* VI WW J • 

Piircii'an+ +r» fho Arronnomont .Qha\ A /  V A / I I I  anniiiro all of +ho r\t i+e+anHinn choroc rvf 
. I UI \J<^« <w4( 1 L ivy 1,1 IV* / \l I U I  lUV^I J |  W  |  |  W I I U W V  W i l l  I  I  U I  I  \S I  U l V r i *  W W  IVJ L U I l \*ll I  

h. A • >>J r"\ »*-\ rt 1 /*J y-i rm •'N ("l o /̂ J v̂r "i T/̂ i f J— » m  r/«N \ rs r* 4-/**> 
IVIIU-DUVVIII ic IVJI an ayyi cyaic uui IOIUCI anui i uui i i[ J i  IOCU ui 41^. 1 1 IUI cra^i 1 ouaic, icoo mc 

amount of any dividend paid, if any, by Mid-Bowiine on the shares between the date of 

the Arrangement Agreement and the time of closing (the "Purchase Price"). The total 

price paid will be approximately $1.6 billion. 

The transaction, if approved, will occur by way of a six-step process: 36. 

First, Purchaser will make a loan to UIU1 in an amount equal to the (a) 
ovomico nrino nf tho f5lnhali\/o Ontinnc l\Y\t* "Ontirtn I nan"\ Thic Inan ic: 
W X W  I  W  •  W  W  I  I  W > - ^  v y  I VI 1^^ I VA I • V W y V I • N-' W • • >M M •• J • I • I I W I W V • • 

made to facilitate the exercise of the Globalive Options without a 
^  t  l +l I  /  » — 1 ^ 1 " ^  I Î V i  ^T1 *1 

siy 1 uiioai 11 uunay ui oapaai uy ^ i w i  
J f> i fs+,>->« ><-1 j"! /*«i /"J f r\ ̂1 i l!+^+/-\ +/ - i i  

auu 10 iiiicuucu I U  laonuai^ L I  I C ;  

achievement of the desired tax treatment on the disposition of the Mid-

Bowline shares acquired by exercising the Globalive Options. The Option 

Loan is a non-interest bearing loan for $10 million, being the aggregate 

exercise price in respect of the Globalive Options. GTC1 will then direct 
Purrhacor fn naw thic t in millinn tn MiH-Rnvi/Mno nn f^Tf^l'c hohalf /coei 
1 Wf I I W«W WI tv ^ JT VI«IW ^ IW • I r • I I • W I I w I » * IV« ' V V • • • • IV VI I 'W | 4 W W4 I II ^ W V 

step three, below), in satisfaction of the exercise price of the Globalive 
»•*+ i 

wpuui 10. 

Second, any Management Options or Former Management Options that (b) 
i / ̂ v i F 4.  ̂ i x i • 11 U \ j U  ̂ I 

Mctvc VCGLCU (^u ic v^pnuiid y win uc crA^iicmycu IUI ufjuuno LU 

purchase a share of Mid-Bowline (a "Replacement Options") at a 
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nominal price. The number of shares that may be acquired pursuant to the 

Replacement Options are intended to have a value equal to the "in-the-

money" amount of the Management Options and Former Management 

Options based on the Purchase Price. Similar to the Option Loan, this 

exchange mechanism allows for the exercise of the Vested Options to 

occur without a significant outlay of capital by the holders thereof and is 
irk+ianrl^H +/-* /"vf +h^ tnv +r^o+rv^/-^n+ r\n thes 
IIIL^IIUV'14 LW I «V_/IU H IW Cl^l IIW V^l I 1^1 I L I Ul^ U WCUI I I I V/l I <-11^ 

disposition of the Mid-Bowline shares acquired on the exercise of the 

Vested Options. These optionholders (other than the Former Officers) will 

be required to either receive shares of Shaw (in lieu of cash) or to 

purchase shares of Shaw on the sale of their Mid-Bowiine shares as 

described in subparagraph (e) below. For this reason, a loan to exercise 

these stock options was not feasible because the holders may not have 
horl r-M-z-v^^eirle* varifh +r* r^r*o\/ +ho l/^on 
i ICH_I ocaoi i |*/i vvmi vviiiisM iv/ i ̂  J-'CJ y LI iw IWCIII. 

(c) Third, all Replacement Options and Globalive Options will be exercised 
*-v ̂  U« t-\ Us y-\ I yj k *  i * <tl 1 ^ i r i  «i i v f\ f  /•> /•% »*y^ r\ 

dMU K2a\ s l  I U|JLIUII IIUIUCI Will LI IC VJ^Jf Idle I IUI I IUC7I \ J l  ^U1IIIIIV/II 

shares of Mid-Bowline as provided for by the relevant option. 

Repiacement Option holders will pay a nominal exercise price, and GTC1 

will oav the exercise orice oursuant to the Ootion Loan described above in r _ t 

subparagraph (a). As a result of these steps, aii holders of Vested Options 
VA/III .^h^rohnlHArc nf MiH~Rn\A/linp 
V i l l i  bj >_« VW I I IV | IVVI W IVI W \y I > • | | v« ' w • • I I » J W . 

Fourth, all shares of Mid-Bowline, except those shares acquired by 
<=imr\!r"i\/£icso ar*H thca Pr^rm^r Offinoro ac a roc I lit nf the ovoroiQO nf 

W I I W 4  L I  I i  1  I  I  I  V x  I  V w *  1 1  i  W W  I  U  M  M  i  'WW v  • %IIW « - « i w  s # *  »  

Replacement Options, are transferred to Purchaser in exchange for the 

(d) 

j 1 • •»-U #*« 1 1 ^ I i M r>T "I r* »** ^ i i ^ f4 i i r\ I 4"4"I f \ r~ui ui last; ri IUC n i u ic ucioc ui \j i i, ai i CII IJUUML CJ^UCJI IU n wpuwi i 

Loan which GTC1 will direct the Purchaser to retain in repayment of that 

loan. Critically, section 3.1(d) of the Plan also provides that "Purchaser 

shall be recorded as the registered holder of such Purchased Shares so 

transferred and shall be deemed to be the ieqal and beneficiai owner 
thoronf froo cinH rl^ar nf anv Fnm imhranrpQ11 P.atalvct'c r.laim fnr a I I  i  y *  t ww I ,  t i  V* w I w i  w i w i  I I y I i  vi * i i i w i  i i www • -w M^MI^WVW W*V<%IIII IWI W« 
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constructive trust over West Face's shares of Mid-Bowline is an 

encumbrance that will be eliminated by this and the next step of the 

transaction. 

Fifth, al! shares of Mid-Bowline acquired as a result of the exercise of Vs) 

Replacement Options (as described above) ("Eligible Option Shares") 

are transferred to Purchaser in exchange for an amount equal to the 

Purchase Price, comprised either of cash (50% of which must thereafter 

be reinvested in shares of Shaw, except in the case of the Former 

Officers), shares of Shaw, or divided equally between cash and shares of 

Shaw, at the election of the Shareholder in accordance with the Plan of 

Arrangement. Again, section 3.1(e) of the Plan provides that the shares 

acquired by Purchaser in .this manner "shall be deemed to be the legal 

and beneficial owner thereof, free and clear of any Encumbrances". 

Sixth, and finally, Mid-Bowline's stock option plan will be terminated and 

all unvested stock options will be terminated in accordance with the terms 

(f) 

thor^nf v i  i w i  v « •  

For the sake of greater certainty, section 4.4 of the Plan further provides that 

"Any exchange or transfer of securities pursuant to this Plan of Arrangement shall be 

free and clear of any Encumbrances, adverse claims or other claims of third parties of 

37. 

any kind." 

38. In the Arrangement Agreement, the vendors and Mid-Bowline make a number of 

standard representations and warranties, including regarding the organization and 

authority of Mid-Bowline, its capitalization, approvals and compliance, conflicts and 

litigation, financial condition, environmental and employment matters, wireless spectrum 

licences and other permits, real estate, taxes and intellectual property. 
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39. As a wireless telecommunications company, the acquisition of WIND by Shaw is 

subject to a number of additional regulatory approvals. As a result, the Arrangement 

Agreement contains various covenants with respect to obtaining appropriate regulatory 

approvals from DISED and the Competition Bureau, It is a condition precedent to 

dosing that all requisite regulatory approvals, and a Final Order of this Court, be 

h+on n Q/"•J 
LC4II 1 

Th A A n mQmant rJr\rsc* dn\/  \A/ifki  /-liooarxt 
r^i i CII i I^I K /"vy i \ I^I i L i pi wv I\_J^ ciiiy v^i iai vv KI I A d  TV/. 

rights because all Shareholders unanimously support the transaction. 

n A  of it/ _ Mr^i^r^ooiTxy A  km A  mK Icrc?c» /"vc TLIC A  D D  A  M/^mjiE T K I T  
rMi\ i iv ~ IHE^EOOI i i MIMU r^virvixi^oo wr i nc: Mrvrv^vi^i^Ji^iwii^iM i 

am informed by Mr. Greenspoon of Davies and believe that it is impractical to A H 
t I . 

effect the result contemplated by the Arrangement under any provision of the OBCA 

other than section i 82 because there is no other way to provide Shaw on a timely basis 

with title to WIND'S shares free and clear of the constructive trust asserted by Catalyst. 

In this section, 1 will provide a brief background to the Catalyst litigation and 42. 

explain why it is without merit. Except where otherwise indicated, the facts set out below 

are taken from the record of the Catalyst litigation. Attached to this Affidavit as Exhibits 

"8" to "42" are the following pleadings, filings, orders and reasons for decision from that 

litigation: 

(a) The Amended Amended Statement of Claim of Catalyst dated December 

16, 2014 (attached as Exhibit "8"); 

The Amended Amended Statement of Defence of West Face dated 

December 24, 2014 (attached as Exhibit "9"); 
\ " "  /  
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(c) The affidavits (without exhibits) of James Riley of Catalyst dated June 26, 
r\r\ A  A  1..1. . A  A  rsr\ A  A  i. . i. . o o r\r\ A  A  r~ _ I A d <\r\ A  i- _A  r\r\ A  r-
zuit, uuiy IH,  t c u m ,  Juiy zo, i^t, reuiuaiy IO , ^.uio anu iviay i, ^uio 

Cattached as Exhibits "10" to "14"): 
\ / ' 

The affidavits (without exhibits) of Brandon Moyse dated Juiy 4, 2014, Juiy 

7, 2014, July 16, 2014, October 10, 2014, and Apri! 2, 2015 (attached as 

Exhibits "15" to "19"); 

(d) 

The affidavit (without exhibits) of Tom Dea of West Face dated July 7, \ w /  

2014 (attached as Exhibit "20"); 

affiHavif AA/ithm if ^vhihitQ^ nf AliayanH^r £innh nf \A/jaQt Fcmp JiiK/ I t I Wt I I »Vi W • V V V • 11 1 W V< K III 9̂  I J W I t 1IV^/'\V4IIV>|«WI lll^ll VI I W Wl I J 
(f\ 
v v  

7, 2014 (attached as Exhibit "21"); 

ftyix/ offirJax/ife AA/ I+K/^I  it QvKiKi+o\ h/lorr>h "7 onH ^/^ov/ R OHi^ 
i  v  i y  Z A  1 1  IUCA v  i  to ^ v v i L i i v / M i  V-I /M 1 1  k y  i  t o  j ^ (j( i v i \yi • ( , i \s UIIV4  i v i u y  ^  I  / n X  vy /  

(attached as Exhibits "22" and "23"); 

I l-i t-kffiri <-*i/i+ LJ Diurf1 /-i i-\ r» /-I rOlorr^l-i fi OO'IC ( 
iii^7 CIIIIUCIVK ui iiaiwiu uui i cn io VICIL^M IVICIIUII c, ^auiaui JCVJ CIO /l-.\ v11; 
Exhibit "24"); 

I  \n M M-CCI A t  r l i i  />  •  ra^ l^  ̂  •  i t  +  A *-« »- 1 O t - \  f-\ *-\ \ It lA/IKI l l  •-J ^ + ji-J 
lilt? dNIUdVIl ^WIUIUUl CAIMUIl^j VJI AAddCJ l—J-vJi ICU ICIVVCII iy Wl V V11N L/ UdlCU 

March 9, 2015 (attached as Exhibit "25"); 

The various transcripts of cross-examinations and associated answers to /:\ u; 
undertakings (without exhibits) of the foregoing affiants (attached as 

Exhibits "26" to "34"); 

The reports of the Independent Supervising Solicitor (the "ISS") dated 

February 17, 2015, March 13, 2015, and March 30, 2015 (attached as 

Exhibits "35", "36" and "37"); 

fld 
\ r 

The Interim Consent Order of Mr. Justice Firestone dated Juiy 16, 2014 
fattEmheaH QQ Pvhihit "JUVV yv^vc<wivyi I V ^ V H  I _ A \J I  I •  I  ww J j 

(i) 



WFG0080351/19 

33 - 1 9 -

The Reasons for Decision of Mr. Justice Lederer dated November 10, 
r\r\ A A / _ I_L _ _ i i _ _ i—, -1- ; U. HOftll\ . tu (auacrieu as cXnlDlt 39 ), 

(m) 

The Reasons for Decision of Mr. Justice Glustein dated July 7, 2015 

(attached as Exhibit "40"); 

(n) 

The Orders of the Ontario Court of Appeal quashing Catalyst's appeal of 

the decision of Mr. Justice Glustein dated November 5, 2015 (attached as 

Fvhihi+Q "41" sinH "42"V 

(o) 

West Face's Hiring of Brandon Nloyse 

43. The Catalyst litigation arises out of West Face's hiring of Brandon Moyse, then a 

26 year-old junior analyst at Catalyst. Mr. Moyse applied for a job at West Face in 

March 2014 and received an offer of employment on May 26, 2014. He started work at 

West Face on June 23, 2014 and as will be explained below, ceased working there 

three and a half weeks later, on July 16, 2014. Mr, Moyse was not "recruited" or 

otherwise solicited for employment by West Face. He applied to West Face on his own 

initiative. 

At the time of Mr. Moyse's hiring, West Face had already been pursuing an 44. 

i finmrn-kinrf-i rvf VA/IMPl frvr r\\r civ m/-^nfho oinr^ Nlriw^mhar O H i  ̂  1+ irt/ac \A/OIL 
ClOU VIIOJIIWI I VJI I II Id I l^wrll ly Ul V V I I ^ L-/ IWI WV^I Ol/V I I IS^I IV.I IO, sJII I Vwl I Ik^WI Ik VVU^ WWII 

X1̂  Uv ±Us I •  ̂ t 4<  ̂ \ ft  ̂y-w I/"̂  « A m e-\ \ I I I 4* I n \ A /1 ̂  I n Miuwn unuuyiiuui me iiiuui>iiy nidi viiii|Jcriouii i vvoiii^u IU acn no m vv i i ^u r  

because of the weil-publicized regulatory challenges it had faced as a foreign owner. 

VimpeiCom made it known that it wanted to sell its interest in WIND for an enterprise 

value of $300 million, and would accept whichever bid could meet that price in the most 

expeditious and risk-free manner. West Face conducted due diligence and made a 

series of offers to VimpeiCom before Mr. Moyse was ever hired. I understand from 
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evidence filed in the Moyse litigation that Catalyst, by contrast, did not begin in depth 

negotiations with VimpelCom until May 2014, shortly before Mr. Moyse's departure. 

45. Upon learning of Mr. Moyse's move to West Face. Catalyst immediately advised 

West Face of its position that Mr. Moyse was prohibited from working for West Face as 

a roci ilf nf a nnn-rrimrkoti+inn r>lai ico in hie emnlnvment anroomont P.atalwct alcn 
KA |V*rW\~lllr W I l_t| I IWI I III IIIW %^|l|^/|wjpi» | % ^ | i v  U^IVrfVIIIWIIV^ M VV41J W V 1W W 

^ «-J v \ A C o f RTIr IV yr»/-\ t-* t-\r\ icsri +/-\ />/™infiz^arx+iol au vv^oi i civ>^ u tat IVII. ivivjy otJ  i ICJU ov/i IIIUC^I ILICII HI I WI I I IGIUUI i 

regarding a "telecom file" during his employment with Catalyst. This was the first time, 

after it had already hired Mr. Moyse, that West Face learned that Catalyst had been 

pursuing what West hace assumed to be the WINu opportunity. 

As will be described in more detail below, and as is evident from bxhibits "a" to 46. 

"42", the parties have exchanged voluminous and comprehensive evidence concerning 

the Investors' acquisition of WIND. Nonetheless, Catalyst has identified only two pieces 

of allegedly confidential information relating to Catalyst's bid for WIND that Mr. Moyse 

supposedly possessed. Both supposedly relate to Catalyst's "regulatory" concerns: 

Mr. Moyse transcribed hand-written notes into a PowerPoint presentation 

that Catalyst used for a meeting (which Mr. Moyse did not attend) with 

Inrlucitrv HnnaHa in Marrh 9014 ahnut rpniilatnrv mattp»r<; affpntinn thft « I I N**! sr  ̂I J p p • » I « V I I 4 m a *—** BW -w  ̂ -te-w • J I • »  ̂« w m w wi » • v « » • • 

wireless industry generally {Catalyst was also the largest secured 
^ / l i ^ W i I v / \  ( ~ * n f ril\/t>+ rv^TSii-^fnir\o +h'0+ oil on/H 

UIC7UC7I ILUI C7I |lwl|UC7l Wl IVI Wk/J I I V / l t y  } .  VSGIlCliyOl I I ICIN I LCI 11 IO LI IC4L C4II C4M^ 

electronic copies of this presentation were destroyed shortly after it was 

used, and has never produced a copy of this presentation. 

(a) 

Mr. Moyse received Catalyst's initial blackline of VimpelCom's standard 

form of share purchase agreement while he was on vacation in South East 

Asia on May 24, 2014, two days before tendering his resignation, and (as 

(b) 
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described below) almost three months before negotiations between 

Catalyst and VimpelCom ultimately broke down. 

47. Upon learning of Catalyst's objections to Mr. Moyse's hiring, West Face took the 

position that Mr. Moyse's non-competition covenant was unenforceable, and denied 

receiving any confidential information from Mr. Moyse. Out of an abundance of caution 

given Catalyst's express concerns about the "telecom file", West Face nonetheless 

f? A/O 11 o rs i i rJ \A/^ot ma/ r i  //"s rLr n \A/IMP\ IVVIr IVyir>\ /c»£»  VA/OC 
t-O lOUI IOI  O i l  IOL  111 ^  V VGt  110  O IWUI ISJ  VV^OL I  aoti O VV I  I  VV I  l \  Wl  I  V V 11  L*s .  I  V 11  .  i v iwy  OV^ VVCIO 

UCIIItfU IU ^Ulllpuici IIIC^ I C I d L l l i y  IU UICU piujcui, dMU CXU I I ICII IUCI^ Ul UlC VVIINLJ 

team at West Face were explicitly instructed not to speak to Mr. Moyse about that 

transaction. 

in spite of the fact that the Catalyst has not produced its own Affidavit of 48. 

Documents nor ever insisted that West Face do so at any point during the past 19 

months of litigation, in March 2015 West Face voluntarily produced to Catalyst all email 

communications to, from, or copying Mr. Moyse found on West Face's computer 

systems. At that time. West Face also retrieved, and offered to produce to the 

Independent Supervising Solicitor ("ISS"), every document that Mr. Moyse created, 

modified, or accessed on the computer systems of West Face. Catalyst never accepted 

thic rvfftfar In thio \/nli iminr\i IO rvannrrl thuaro ic nn Ci\/'\r\&nrc± that \A/<act fir^\rt/ollQ U 11 i  i  i  .  III ui jw vvs iu i i in i^yuu IIIWIXS •  i  VIIMI. IIIWVVMIIV 

* A ^ i-/-\ //-vr- l -v /-> r- h A r IV /I /"M /<•» /-sv I <r mi i  r* i ^o'I'rtî  VAf i +ln mi*! v'rf \ A 
vvcri  c  c V^J UI^CI^IIC^U, i  IUI i i  id L JVII , iviv^y oc; c; VCJI wwi i  u i  IUI WIIII CJI ly ui  ic a u vv^oi i  aww 

about WIND, let aione that he had or conveyed any confidential information about WIND 

belonging to Catalyst, indeed, while Catalyst claims that Mr. Moyse disclosed regulatory 

concessions that catalyst was demanding as a condition of its offer, there is no 



WFC0080351/22 

36 - 2 2 -

evidence that Mr. Moyse was even aware of what regulatory concessions Catalyst 

would ultimately ask of VimpelCom. 

49. The only evidence of Mr. Moyse providing any Catalyst information to West Face 

is an email from Mr. Moyse to West Face dated March 27, 2014, to which Mr. Moyse 

attached four memos he had prepared for Catalyst and which were marked 

"rnnfiHontial" 
W Vl I t » 11114 I • 

Mr IV/lru/co nrnwirlo/H fhoco momric oo naH1 nf hie inh iarinlir^atrrin tri 
I V • I . IVIWJfWW Jv'l li( I I I W • • I WW Wl W 14 I I I I M j 11 V( V I I 

*Airi4+^r\ • i»-% MK** 1w i r-* r~t +<-» 
UC7I I IV/r IOII CII.C7 I IIO V V I I L L d l  UUI I 11 I IUI I I'v/Cl KIVJI I Or\IIIO. INWIClUiy, LI ICOC III^IIIWO I IC1VC MULMMiy L\j 

_  . .  . : x i ^  \ A f i k r r \  uo wun vvii>iu Catalyst never pursued an investment in any of the four companies 

covered by the memos, Catalyst does not allege any loss from the memos' disclosure 

by Mr. Moyse to West hace, and in January 2015 uataiyst directed its own counsel to 

unseal the Court file where these memos were filed (indicating that Catalyst does not 

view them as confidential). 

50. West Face disclosed to Catalyst that it had received these writing samples from 

Mr. Moyse in the very first materials that West Face filed in this proceeding, six 

business days after Catalyst commenced the action and brought a motion for interim 

relief. West Face admitted its mistake in not immediately deleting the writing samples 

upon their receipt, and in overlooking the memos during the initial flurry of pre-litigation 

i ivsc^, i— aiy^iy V J I I  n k/cioio v/» u iwow 1 11 icrit-ovwo, V V W O L  I  caww «i IUI I V I I  . iviv/yow 

^ «-» I \ ^ II»I •-V* /-» y-v »-i+ V V IV /I b~ li C I r* 4" 
ciyiccu winJ ocuciiy^i I\J mc LCUII^ UI CJM niiciiiii UUIIOCIH. UIUCI JIUMI IVII. JUOIIU-C? rii^oiuno 

I I ^ | .  ̂ J. I — .  _  ̂  ^  J .  |  |  —  |  ^  A B B  |  _  ^  I  _  ^  A  •  a .a. la  A I  • • rn I ^ \ A / a.̂  on JUiy 10, zui^t, oniy inree anu a nan weeKs aner IVII. muyse siatieu WUIR. ai vvtibi 

Face. Mr. Moyse!s last day of work at West Face was July 16, 2014, and he has in fact 

never returned to work as a result of the Catalyst litigation. I am informed by Phil Panet, 

general counsel to West Face, and believe that Mr. Moyse remained on a leave of 



WFC0080351/23 

37 -23  -

absence until he and West Face mutually agreed to terminate his employment, effective 

August 31, 2015. 

As a term of the interim order, Mr. Moyse agreed not to destroy any relevant 51. 

evidence, and to turn over his personal electronic devices so that the ISS could search 

for any confidential information belonging to Catalyst. Before turning over his devices, 

Mr. Moyse deleted his Internet browser history in order to prevent his private, persona! 

Kr/vui/cIrkn Kic»tr*r\/ . I i inrl^refor\/HI nn IV/lr IA/OC i mrcilo+ciH 
K/i  iy lilOLWiy VV I IIOI I I Ml OICJI Wl I IVII. IV l\_/ Jf O V l\J Wl J\_rW VV ^41 II LW 

IOO 
IOO 

m j K A j-J i J—* •I* K Ls >̂ i • s1* i r* I n y™* 4'«1^ A 
cmy vvuir\ i it? uiu oi wcaidiy^L — uuni ucmy ui5>uiuacu IU u ic 

4'Us s-y f »-s iri-ir-\ t* 
u JC uu id pai i.ico, ui 

ultimately put into the public record. 

Cataiyst's inability to Acquire WIND 

Two days after Mr. Moyse's departure, on July 18, 2014, the strategic partner i- f~\ 
Od.. 

with whom West Face had been working on a potential acquisition of WIND for the 

previous month backed out. in other words, the WINu deal that West hace had been 

pursuing while Mr. Moyse had worked there (but from which Mr. Moyse had been 

firewalled) had been a dead end. 

2014, Moreover, one week after Mr. Moyse left West Face, on July 23 53. 

VimpelCom informed West Face that it had entered into exclusive negotiations with 

another bidder, which West Face presumed to be Catalyst (and which Catalyst 

ultimately confirmed in this litigation). This period of exclusivity was ultimately extended 

to August 18, during which time VimpelCom was forbidden to, and in fact did not, 

\A/i+ht \A/^o+ 
i V V I L I I  v vL  i civ/vs. 
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Nonetheless, West Face decided to join with a group of investors in the event 54. 

that VimpelCom's preferred bidder was unable to reach an agreement during the period 

of exclusivity. This group would ultimately become the New Investors. Tennenbaum 

and 64NM had themselves been pursuing the investment independently for a number of 

months. 

The New Investors ( i .e. the Investors other than GSobalive Capita!) knew from 55. 

nr^\/ini ic Hicm ieeir»nc fha+ + \A/OC in+oroctorl in nar+irvniofinn in o 
I 1-4 11 V irv V ll I III LIWI^/ULII III d 

+•»•#—i v-\ i-1^11 AI ai 14- +/", m 
iiai loauiiuu Liiai VVUUJU anuvv IL LU iiavc a ^uijuuuiuy inidcoi 

IK, \A/iKir\ 
IJ I VVIINUr 

I r-\L~i I i\ yy-\ »-t w-11+,»-« I'^-s 
. vjnuuanvc oajjiicu o 

involvement was significant because, as noted above, it owned approximately two-thirds 

the voting shares of GiHC, the sole shareholder of WIND. Larry Guffey of 64NM 

therefore proposed that the New investors structure an offer that would leave Globalive 

in place, and therefore would not require the transfer of voting control of WIND 

concurrently with the acquisition by the New Investors of VimpelCom's interests in GIHC 

and WIND. This meant that the transaction with VimpelCom could be completed prior to 

obtaining any regulatory approvals, virtually eliminating regulatory risk to VimpelCom. 

Instead, the New Investors would bear the risk of obtaining regulatory approval post-

r»lr\cinn i n  tranofor \/ntinn nnntrrJ nf M/IMH frnm f^lnhalh/ea nsmifial tn all nf tho ln\/oc+nrQ in Wl W I I 1^ VVS VA I I VF | \*r | v V VI I I y I I V I W I W I w W I I * •-*' | I WI i I I V« • 4 W \*r M ^ I VILA I ISS VI I I I V W WW • • < 

K*. •-#-» i'-* »-•» i-+i n +/-\ /-s fr-s+/-i r/̂ i «-»+<-• Ji-t \ A /I M 
|JI UpWI LIUI I IW U IC7U CUWI IV/I I IIU II l l ^ l  ̂ OLO Ml V V 11 M L-/. 

1 lxr\i<-\\Aj ry. r\ / ir\ r<^s\ riz-vi i e> i n-fri-v r*c» \ A /I'f V /imrviil O r\rv\ ifo <irli/io/^ro 
i rvii^vv L/ciocu KJ i J iiiy }JIC;VIISUO n nci aonwi JO vviu i v n i ip^i i J cti IVJ HO auviov/ii? HICIL 

C/S 
^V. 

the New Investors were not perceived as a credible potential purchaser by VimpelCom 

i also knew that the transaction structure described in the • i A i J* A in eany Augusi, zu i^. 

previous paragraph wouid require us to negotiate an ownership structure wjih Giobaiive 

Capital, and i was advised by Giobaiive Capital that it was negotiating a support 
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agreement with VimpelCom in respect of a competing bid. The New Investors therefore 

decided to make one last attempt at a bid using the aggressive structure proposed by 

Mr. Guffey. 

On Auaust 6. 2014. uncertain as to when the exclusivity oeriod would end. the 
' ' J I 

57. 

New Investors submitted an unsolicited offer for WIND. A more forma! proposal 

frJlrs\A/^rl thxn nov+ How AiiniietT MCI\M In\^oc+r\ro1 nrr»nr\CQl loft 
IVyiit-SVVWU LI IW I L y , / / , I—' W W «mr LIIW r 1 X_>< V V I r r V S? IWI l\_» I t VM* I I ! V w 

^ Mr% i K* rt S I i rr*' i" Sn^ l i u ^l/^v r\ 
oa^JLai o vuiiiiy niidcoL ui IUIOLUI uou, u ic i^cvv IUV^OLWIO WI I CI V_IIU I I V I  IIIUIUUC: o 

regulatory approval condition, in other words, the investors would pay the purchase 

price to VimpeiCom and close that transaction immediately, without first obtaining 

regulatory approval. As noted above, the New investors were prepared to bear the risk 

of seeking regulatory approval to transfer voting control of WIND from Globalive Capital 

to the full Investors' syndicate (including Globalive Capital) post-closing. 

Globalive Capital agreed to a support That same day however, August 7 58. 

agreement with VimpelCom, which obliged Globalive Capital to support VimpelCom in . 

its exclusive negotiations with Catalyst. Similarly, VimpelCom did not respond to the 

New Investors' offer. Instead, VimpelCom extended Catalyst's period of exclusivity to 

August 18, 2014. We had no further negotiations with Globalive or VimpeiCom until we 

lao rr<Q/*l tf-i ^vrMi loivyiK/ K-ari i rarl t-\ n A i in i io+ iQ 
i^cu I ii lau i u i v i {.y i ia\_i 11 ti'wi WII u is/, t- w i-r. 1 thorafr^ro Kofiox/A that 

J LllWI'fcSlWIW ^V^IIWVN^ tl It**. 

f-1* X"l<i t̂  • I v A I A n A I •- \ A /I k 11 A it ^•'s *** • • ^ U • \ A /r^.  ̂ ^ 4*/—\ 
OdLdiy^L idiicu LU uiusc d ucdi IUI vviiNL/ nut ucoauoo ui aiiyLiiiiiy VVC^OL rave; ui LI IC 

investors did, but because Catalyst and VimpelCom were unable to reach an 

agreement during Catalyst's exclusive period of negotiations. 
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59. I was not aware of any of Catalyst's plans, strategies or negotiations concerning 

WIND. To the best of my knowledge, neither were any of the New Investors, and no 

Catalyst information played any role in our own negotiating position. 

Mid-Bowline Acquires WIND 

60. Upon the expiry of exclusivity, the New Investors quickly revived their efforts with 

VimpelCom and, subject to VimpelCom's approval, with Globalive Capital. Under the 

proposed transaction structure, Globalive Capital would initially control Mid-Bowline, 

with the New Investors holding non-voting interests. Only following receipt of post-

closing regulatory approvals would the share ownership of WIND and shareholdings of 

Mid-Bowline be reorganized to give all members of the Investors' syndicate voting 

interests in Mid-Bowline proportionate to their economic interests in Mid-Bowline. 

On August 25, 2014, the New investors' counsel delivered to VimpeiCom's 61. 

counsel an executed conditional financing commitment letter from the investors, lo 

address VimpelCom's continuing concerns about regulatory approval, the Investors 

agreed to give a representation in the definitive purchase agreement that no regulatory 

approval was required to close the first phase of the transaction (whereby VimpelCom 

would be paid), and also agreed to indemnify VimpelCom in the event this 

representation was wrong. Ultimately a definitive purchase agreement was signed and 

the transaction closed on September 16, 2014. 

Catalyst's interlocutory motion regarding Mr. Moyse was heard on October 27 62. 

2014 by Mr. Justice Lederer. His Honour issued his decision on November 10, granting 

an interlocutory injunction enjoining Mr. Moyse from disclosing any" confidential 
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information belonging to Catalyst, or competing with Catalyst until December 22, 2014 

(being the date six months after he left Catalyst's employment), and directing the ISS to 

review the image of Mr. Moyse's personal electronic devices. 

63. On December 16, 2014, Catalyst delivered its Amended Amended Statement of 

Claim, asserting the constructive trust over West Face's interest in WIND. 

Apcording to Catalyst's Jim Riley, on December 23, 2014, the ISS sent to 64. 

Oo+oK/ct onH Mr IV/lrk\/cd on inforim ronr*r+ r»rmtaininn tho initial roei il+c rvf i+c rcwncwM Mr 
WV4 twijr IVII. iviv/jf I II J IWI till I wi I. t-fWl I Vl^ll III 1^ LI IW l| 11 hl<-4l • WWUI V»-r \J I iw I V-» V IW W I 1 V I I . 

rt-\ I ji-\ /-»+ trs I r* /"J y-v* f i s\*-\ <-* I 1-* I ̂<1 • v\ »-V-4 V /-v SW-A" I y—» S »-* « / V* I I ••Vl V* tr -̂F " 1-* i + *-» " 
iviv^yoc? o ui uu UCVJO^O. MUD H acn n 11 »CJJJWI L n n ic; pi crm MM IQJ y i mi i IU^I ui i mo 

found by the iSS's technical expert on Mr. Moyse's electronic devices of certain search 

terms put forward by Catalyst. On January 13, 2015, Catalyst commenced a motion for 

interlocutory relief against West Face largely, if not whoily, on the basis of this 

preliminary number of "hits". The ISS subsequently released a draft report on February 

1 and its final report on February 17. As set out therein, the ISS found no evidence that 

Mr, Moyse had provided any of Catalyst's confidential information to West Face. It did, . 

however, find evidence suaaestina that Mr. Movse had deleted his browser historv. - - - - I -  ̂VV V J •» 

Upon receiving the preliminary report, Catalyst amended its notice of motion on 

February 6 to also seek an order jailing Mr. Moyse for contempt of the earlier interim 

/*» »•"* /-* mi ¥ *"\ irz-'J/"v r /-NT li i^>+ii^/^ 11 
UUI IOOI IL Wl U^l VJI t/UOUV^ I II C^OIUI JC7. 

i r* !-»J- I ri+ cs I i n rv| I irJ^W» 
L I  IUO, cii u idi JJI/II ii, i i  ic? i C7iic7i  ouuv̂ i  ii uy WGUGIiy II .  cc 

¥-t r k-s 11"* i+ i rt/"! XA/^ot- ^ <-1 r>/-\ frr\rm o K~i \ / r/~\ I Q ir* + JVIO 
d I I WIUC7I [Ji ui Mk-nui iy v v COL I aoc IIUIII j^iayiiiy CII ly II i ii ic; M iai iay^i i IO i IL 

/ « \  
\aJ 

of WIND (the "Management Injunction"); 
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an Order requiring West Face to provide to the ISS for review electronic 
imontac nf oil /vf i+o rsi i+csro f+J-ia onrl 

w I oill VI ILO yillVx IIIIM\^BaiV| Wl V4t^l J, MIIV4 

(b) 

(c) a finding of contempt against Mr. Moyse. 

/"\f +H^ oto+^H m irr^^ocic? r\$ ofoK/e+'e nrtrjfirMn fru* iha Imoninn Orrl^r IA/OC +/"\ 
I |\^ v /l Lf I Vw O LVx <w4 piUil \J I Xs^WWU^ i y  *JH, I I IW l»l W I I IWI II IV^ II I I14VJII I y  N^llwlWI VVUNJ IW \J\J . 

determine "whether [Mr.] Moyse in fact communicated Catalyst's Confidential 

Information to West Face and what use West Face made of such information".2 

Cataiyst's motion was not heard untii Juiy 2, 2015, in spite of West Face r\ 
V l .  

delivering its responding motion record on March 10, 2015, 20 days after receiving 

Catalyst's materials. This delay was at least in part attributable to Catalyst not delivering 

its reply materials until May 1, 2015, almost two months after receiving West Face's 

materials. 

Justice Glustein rendered his decision five days after argument, on July 7, 2015, 68. 

and dismissed Catalyst's motion in its entirety. With respect to the Management 

Injunction. Justice Glustein held that (a) Catalvst's failure to orovide an undertakina as 
~  '  ~ J  - J I w 

to damages disentitled it to the extraordinary injunctive relief that it was seeking; and (b) 

in on\/ A\/£&n+ If hoH trt - Acfahlich that i+ \A/m ilrl cirfftar irronarahlo harm \A/oro thd 
III G J I i y  WYWIll, II I  |UVJ lUMWU l<wr LU Iw' II I I kl IVMV II. VWMIVf M  I W M I W4 IW I • V4 I I I I V * ^ I M " w 

Sk^ i i  i  / s  » - *  r - S  / ^ +  r - s - t  /-'I y~J O T  n  I f  / / " >  I  I  \  A  Z &C* t C  ll 
ll ljUl JOIIUI l iiui yiaiiLCU, ai iu u ic; uaiaiiv^c; vi Ksui I VCI MC^I IOC ICIVWUI^VJ V VV^OI t OUOLI^^ 

f "*• | . . 1m X M iir HJ I X « .A A • XIA a • « ft r U 4- U ^ t * I ( # L^V MI ^ X 
kJiubitJin uiei^iuie uiu nui auuiess mtf i5>5>ut? ui W I I C U I C I  ^/cuciiysi iicau jjit;&ciucu a 

serious issue to be tried. 

With respect to the imaging Order, Justice Glustein held that "[tjhere is no 69. 

evidence that West hace has failed to comply with its production obligations, let aione 

Emphasis added. Affidavit of James Kiley dated February 18, 2015, at para. 91. 
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intentionally delete materials to thwart the discovery process or evade its discovery 

obligations." Justice Glustein also noted that "West Face even offered to turn over its 

own confidential information created, accessed or modified by Moyse to the ISS. but 

Catalyst has not accepted this offer", and specifically adverted to the "voluminous 

reir>/-irHc" anrl v/nluntarv HioHncnrfa that VA/oct Far-o haH maHo in nrrlor tr* rofi ito Platalwet'e 
I I V* VVIMIII.MIJf \>«IV^V/IWWIW kllML V VWWt. I IIMVil IIIMValW I J I WI \_4 W I I^IU LW U jf Xj k O 

fr » < - » r - " * c C O  C 7  y v F  t - * i r *  
CHI^V^CUIVJI io i wi uio i caowi 10 y. 

C! 1 1 \ /  11 +  » - *  ^ r - i I 4 ki^ /-ii/I/-J/-^/^/™\KiO i04"y-t + h/lr IV/I<^v\ 
i ii laiiy, i;uotiVs^ V^IUOLOI I  i IC IU mai u vvcio ^\JI IO IOL^ I  H  win i rvn . ivii/yoc o 

"rr\ 
I  u. 

evidence that he had done nothing but delete his irrelevant personal browsing history; 

and that the court therefore could not conclude beyond a reasonable doubt that Mr. 

Moyse had deleted relevant evidence in breach of his obligations under the interim 

consent order (see para. 86 of his reasons). 

Since receiving Justice Glustein's decision on July 7, 2015, Catalyst has taken no 71. 

steps to move the litigation forward. Instead, it purported to appeal the decision to the 

Court of Appeal, even though Justice Glustein's decision was interlocutory. I am 

informed by Andrew Carlson, counsel to West Face, and believe that within two days of 

receiving the Notice of Apnea!, on July 24, 2015, Mr. Carlson immediately notified 

Catalyst's counsel that it was not entitled to appeal directly to the Court of Appeal. 

l\ /*-»+ i r* r\ r^z-l +V^ic* o rJi -fv"* 11/->\ n/i»-»n \ A /Q 
wciLCiiyoi LI  no auvioc:, Hwmwvvii ly VVI I IV I I  v • cavs^ OWJ V WUI  d MIWLIWJJ  

quash Catalyst's appeal on August 5, and an amended notice of motion, factum and 

book of authorities on September 11, 2015. Catalyst never responded to this motion, 

but instead on November 5, 2015, consented to an order quashing the appeal. Catalyst 

then waited until December 10, 2015 to deliver a notice of motion to extend the time for 

it to seek leave to appeal to the Divisional Court. That motion is returnable January 19, 
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2016, but Catalyst has yet to file any affidavit or other evidence that might justify its 

delay in seeking leave to appeal from the Divisional Court. 

PART V ~ CONCLUSION 

72. In summary, I believe that Catalyst's claim for a constructive trust is without merit. 

Catalyst had sufficient grounds to obtain the interim consent order in July 2014 and the 

interlocutory injunction against Mr. Moyse in November 2014. and succeeded in 

preventing Mr. Moyse from working for West Face outside of three and a half weeks in 

tho Qnmmor nf OfM/l 
ki iw i ii i IV»*I A r • 

It hac o Haim anainct Mr Mnwca an\/ hraorh nf hie 
11 IIMW U WIW44III I V n - s-f W IV^I V4 • I y Wl 

Kst- r\ K * 4- i+ /-i t^ii irrM I J «I K M I  rr» ii^r^+ -J-y* I o i 
CN ipiuy 11 ICI i L a^i^diiciu VVIIIUII it uai i JJUIOU^ uy ai UJU CILIVI I i^uiouain UJ n UIO^JULC? 

resolution clause in his employment agreement should Catalyst wish to do so. 

However, there is no merit whatsoever to any claim in respect of WIND. In spite —rrt t c>. 

of voluminous affidavit materials, cross-examinations and voluntary documentary 

productions by West Face, Catalyst has found no evidence to support its assertion of a 

constructive trust: 

There is no evidence that Mr. Moyse was aware of Catalyst's negotiating 
rv/^CM+t/^ /"J i i ir*i rv/^iri i IO i\/!+\ / m/i+h \/i»"YM'^£il/*Ni'"NrY% "Fr/^rVi liilw OQ 

i uui ii iy J  LO i wu V. / I  ^yvuiuoi vi \.y VVIL I  i v I I  i w wi I I  I IV I I I  sjyAiy £- o", w i -r 

(a) 

to August 18, 2014; 

I /—i in i hTI*" ft /I tft r-\ 1^ /-J r\irt\i l-V^ KV* I I l-k I /N 4"! /"N es \ A r\r\\ imf 
I i icn c 10 I IU OVIUCI i^c? ii id i IVII . iviuyoc i iau ciiiy out i n i IUI iiuoiiwi 10 vvi laiou^v^i 

/u\ \UJ 

with anyone at West Face about WIND, let alone about any confidential 

Catalyst information concerning WIND; 

There is no evidence that Catalyst failed to conclude an agreement with 

VimpeiCom during its period of exclusivity because of anything done by 

Mr, Moyse or West Face; and ~ 

(c) 
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There is no evidence that the Investors or West Face acquired WIND 

using confidential Catalyst information. 

(d) 

74. Catalyst has not diligently prosecuted this action since filing its amended claim 

seeking a constructive trust in December 2014, and I do not believe it had any good 

faith basis for continuing to press its claims once Mr. Moyse was enjoined from working 

at West Face. Even assuming it had such a basis, it should have been dispelled when 

West Fape delivered its voluminous responding motion materials on March 10, 2015, as 

described above. I believe that Catalyst has maintained this action to this date, and 

continued to assert a constructive trust over WIND, as a tactical measure so that it 

could insert itself in the event of a potential saie of WIND. 

I make this Affidavit in support of Mid-Bowline's application for a final order 75. 

approving the Plan of Arrangement and for no other purpose. 

SWORN before me at the City of ) 
Toronto, in the Province of Ontario ) 
this 8th day of January 2016 ) 

* 

) 

/ f/X 
Commissioner for Taking Affidavits, 
etc. 

/ /ANTHONY GRIFFIN 
/ X KY 

L-/ 
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